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AKD  8UKV1VAL. 
L  When  local  Statutes  in  Bespeot  to,  hare  no  AppUeation  to  Ae- 
tioA.— Local  State  statutea  In  raqtect  to  abatement  and  sor- 
ylyal  of  actions  haye  no  application  to  an  action  depending 
solely  upon  a  statute  of  the  United  States*  JmperM  Film 
Bwekange  ▼.  General  Film  Co.,  244  IP.,  087.  6--1045 

2b  iame— When  no  Tederal  Statute  Bsfnlates,  Ooauaon  Law  Xmst 
be  Looked  to. — ^Where  there  is  no  Federal  statnte,  either  pre- 
Tenting  or  permitting  the  sarviyal  of  an  action  depending 
solely  on  a  Federal  law,  the  roles  of  common  law,  which  In- 
dnde  judicial  opinions,  even  the  most  modem,  on  points  not 
regulated  by  statute,  must  be  looked  to,  to  determine  whether 
the  action  survives.    lb.  •—1045 

t.  Same — Aetion  for  damages,  under  Sherman  Law,  SurrlTei  Death 
of  Party  injured. — An  action  for  treble  damages,  brought 
under  the  Sherman  Law,  section  7,  based  on  combina- 
tions in  restraint  of  trade,  survives  the  death  of  the  person 
or  dissolution  of  a  corporation  injured,  being  an  action  for 
injuries  to  prop»ty,  whidi  might  have  been  assigned;  the 
modem  rule  being  in  favor  of  assignment  of  actions,  and  tort 
actions  for  injuries  to  pr<H>erty  wliieh  were  assignable  sur- 
viving.—/d.  ^-1046 
Bee  alto  Sr  Axuns,  8& 

ACMBB  AVB  SATZ8TACTZ0V.    See  AcnoRS  and  Dmnsn,  158. 

AOHIJISIXZOV  OT  PEOPZETX.    Bee  Gombut ATions,  src,  178-181. 

ACnorn  AS9  DBXKSB8. 

I.  AonoEfB. 

i.  By  private  parUee. 

h  Private  IndlTldual  can  not  Sue  in  Equity  under  the  Statute- 
Eemedy  at  law. — ^The  Sherman  Law  confers  no  right  upon  a 
private  individual  to  sue  in  equity  for  the  restraint  of  die 
acts  forbidd«Q  by  sudi  statute,  an  action  at  law  to^  damages 
being  the  only  remedy  provided  for  private  parsons,  and  die 
right  to  bring  suits  in  equity  being,  vested  In  the  district 
attorneys  of  the  United  States.  Fideook  y.  HorrkiffUm,  ^  F., 
82L  1—877 
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2.  Tlie  Only  Remedy  to  7riT»te  Party  ii  a  S^lt  for  IHunaget.— Under 
the  Sherman  Law,  the  only  remedy  given  to  any  other  party 
than  tbe  United  States^  Is  a  soit  for  three-fold  damages, 
coats,  and  attorney's  fees.  ChUft  C.  d  8,  F.  Ry,  Co.  ▼.  Miami 
8.  8.  Co.,  86  P.,  407.  1—828 

8.  Remedy,  Action  for  Damages — ^Vo  Beoonne  in  Equity. — The  Sher- 
man Law  does  not  authorise  a  coort  of  equity  to  oitertain  a 
bill  by  a  private  i>arty  to  enforce  its  provisions,  his  remedy 
being  by  an  action  at  law  for  damages.  SoM^^m  InM.  As#. 
do.  V.  or.  fif.  Ewp.  Co.,  88  F.,  660.  1--862 

[A  private  party  may  now  maintain  solt  for  an  injunction 
under  section  16  of  the  Clayton  Law.] 

4.  A  manleipal  eorporation  engaged  in  operattng  water,  l^htlng, 
or  fimllar  plants,  ftom  which  a  revenue  is  derived,  is,  in  rela- 
tion to  such  matters,  a  business  eorporatlen  and  may  maiAtain 
an  action  under  section  7  of  the  Sherman  Law  for  injury  to 
its  **  business  "  by  reason  of  a  combination  or  conspiracy  in 
restraint  of  interstate  trade  or  commerce  made  unlawful  by 
such  act  City  of  Atlamia  v.  Chattanooga  foundry  d  Pipe 
WorkB,  127  F.,  28.  8—280 

0.  Bringing  in  Hon-Besidents. — ^The  authority  given  by  section  6 
of  the  Sherman  Law  to  bring  in  non-residents  of  the  district 
can  not  be  availed  of  in  private  suits,  and  ttke  court  can 
acquire  no  Jurisdiction  over  them.  Greer,  MiUs  d  Col  v. 
StoUer,  rt  F.,  1.  l--62(> 

•l  Eight  of  Action  for  Damages. — A  contract  or  combination  in 
restraint  of  interstate  commerce,  prohibited  by  the  Sherman 
Law,  is  not  merely  illegal  in  the  sense  that  it  is  not  enforce- 
able, but  is  per  se  unlawful,  and  one  who  is  harmed  in  his 
business  or  property  by  such  a  contract  or  combination  has 
suffered  a  legal  injury,  within  the  meaning  of  sectton  7  of 
the  law,  and  is  by  such  section  given  a  right  of  action  there- 
I6r.  Whe^er^tenxel  Co.  t.  ^ol*!  Window  GUm$  Job%er^ 
AsTn,  1S2  F.,  847.  •--282 

7.  Private  Suits  for  Damages.— Under  the  express  terms  o^  the 

Sherman  Law,  one  injured  in  business  or  property  by  another 
through  a  combination  or  conspiracy  to  restrain  or  monopoUse 
interstate  trade  may  sue  for  hk  damage.  Ware-Kramer  To- 
iMOOO  Co.  V.  American  Tobacco  Co.,  180  F.,  165.  8—787 

8.  tiaMlity  to  Private  Citisen.— ^By  violating  a  criminal  or  penal 

statute  one  does  not  render  himself  liable  to  a  private  dtisen 
unless  the  unlawful  conduct  is  t3ie  proximate  cause  of,  or 
results  in,  some  special  injury  to  such  dtteen's  business  or 
property.  Ware-Kramer  Tobacco  Co.  v.  American  Tobtuxo 
Co.,  180  F.,  165.  8—786 

t.  When  Vrfvate  IParty  Entitled  to  Iiijunetive  Belief.— A  private 
party,  who  has  sustained  special  injury  by  a  violation  of  the 
Sherman  Law,  may  sue  in  a  Federal  Court  for  injunction 
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mdcr  the  general  equity  JmlBdlctloii  of  tlw  court,  irbere,  by 
reasDO  of  dlveralty  of  dtlsenelilp  of  the  pertlee,  the  eoort  has 
Joriedlction  of  the  suit  Biaelow  t.  Oaktmei  d  Hecia  MkUng 
Co.,  155  F.,  877.  a— 805 

10.  V«r  Somurlag  Sioek,  with  Totiag  Power,  at  Pledge  for  fioaa,  aad 
not  tten  Sagaging  la  Baslaeai.—A  ooa^laiat  to  reoorer  daa- 
aget  ander  the  gherauui  law  oharged  that  dtfeaiaats  ooia- 
biaed  aad  ooaiplred  to  prereat  plalattff  from  engaging  in 
boainan  and  In  Interstate  oommeroe,  and  indoeed  S.*  who 
was  a  majority  stockholder  In  plaintiff  corporation,  to  accept 
a  loan  from  deftedant  company  and  pledge  aa  security  a  ma- 
jority of  plaintiff's  capital  stock  with  the  absolute  voting 
p<mer;  ttiat  defendant  used  such  power  to  tiect  dtiectors 
favorable  to  carrjrlng  out  the  object  of  the  conspiracy,  which 
defendant  did  by  voting  that  plaintiff  should  not  engage  in 
business— the  complaint  stated  a  consptracy  in  restraint  of 
interstate  trade  and  commerce  In  vlolatioB  of  the  act  Penma. 
Buffor  Bef.  Co.  v.  Awterioan  Suaar  Bsf.  Oik,  166  F.,  261. 

g-562 

IL  Per  Ooasplriag  to  Baia  Ooapetiter  Tfaroagh  Ooiporatioas  Be- 
eretly  OoatroUad. — A  petition  to  recover  three^fold  damages 
for  injury  to  plaintiff's  business  in  interstate  and  foreign 
conunerce,  under  the  Sherman  Law,  states  a  cause  of  actlen, 
where  it  alleges  that  plaintiff  was  a  manufacturer  of  tobacco 
which  it  sold  in  interstate  and  for^gn  commerce,  and  fticts 
showing  that  defendants  conspired  to  render  its  business 
unprofitable  and  ruin  and  destroy  the  same  through  com- 
peting corporations,  which  they  secretly  controlled,  by  en- 
ticing away  its  workmen,  by  compelling  it  to  pay  more  than 
the  normal  price  for  leaf  tobacco,  and  to  adopt  unnecessary 
and  expensive  means  to  sell  its  products,  and  that  such  con- 
spiracy was  carried  out  to  the  damage  of  plaintiff  in  a  sum 
stated;  such  acts  constituting  both  a  coniQ>iracy  to  restrain 
Interstate  comm«ce  and  an  attempt  to  monopolize  the  same, 
in  violation  of  sections  1  and  2  of  the  act  People  $  Tohaooo 
Co.  V.  American  Tobacco  Co.,  170  F.,  408.  »— 678 

It.  Por  Combiaiag  to  Inerease  Prlee  of  Coal  aad  Cost  of  Trantporta- 
tloa.— A  complaint  in  an  action  to  recover  treble  damages 
under  Sherman  Law,  whidi  alleges  a  combination  and  con- 
spiracy between  defendant  and  other  interstate  railroad  com- 
panies to  restrain  and  monopolise  Interstate  commerce  In 
anthracite  coal  in  violation  of  sections  1  and  2  of  the  act, 
which,  as  alleged,  was  carried  into  effect  (1)  by  increasing 
the  price  of  coal  at  the  mines,  throu^  ownership  by  the  con- 
ipirators  of  the  coal  companies,  and  (2)  by  increasing  the 
charge  for  transportation  of  coal  to  New  York,  so  that  the 
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t«Fo  togeXber  exceeded  the  tide-water  price,  and  wliich  con- 
tains a  SQJBcient  allegation  of  damage  to  plaintiff  in  his  Iraai- 
ness  as  a  coal  dealer,  states  a  cause  of  action  under  the  act 
whidi  is  wltliin  the  jnrisdiction  of  a  drcnit  court,  the  gist  of 
the  action  being  the  unlawful  conspiracy,  and  the  fact  that 
one  of  the  means  for  carryng  it  into  effect  was  an  increase  in 
freii^t  rates,  tlie  reasonableness  of  which  per  se  must  Ihrst  be 
determined  undtf  the  proTisions  of  Interstate  Oommerce  Act, 
bor  the  Interstate  Commat*e  Oommission,  not  constituting  any 
ground  for  depriying  plaintiff  of  the  right  of  action  expressly 
given  by  the  Sherman  Law.  Meeker  ▼.  Lehigh  Vattey  B.  B. 
Co^  188  P.,  55L  S— 078 

18.  JTo  Blcht  of  Aetioa  for  PreTeating  the  Smbarking  la  Bujdness. — 
Tiie  Sherman  Law,  authorising  recovery  of  treble  damages, 
accruing  through  an  unlawful  combination  in  restraint  of 
interstate  and  foreign  commerce,  gives  no  rig^t  of  action  to 
one  who  is  not  derived  of  his  existing  profits,  trade,  or  com- 
merce by  the  formation  or  action  of  an  unlawful  combination 
or  monopoly,  but  is  merely  prevented  fnHn  embarking  on  a 
new  enterprise  by  the  threatening  aspect  of  an  already  exist- 
ing monc^ly  or  combination.  American  Banana  Co,  t.  United 
FmU  Co.,  180  r.,  188.  8-W8 

14.  game— Aeta  ia  Toreiga  Countries.— That  the  banana  market  of 
Oentral  Am«ica  or  some  portions  thereof  has  been  dosed  to 
plaintiff  because  defendant  offered  higher  prices  to  producers 
than  did  anyone  else,  and  so  obtained  long-term  contracts  for 
the  exclusive  purchase  of  the  producers'  product,  did  not 
constitute  a  violation  of  the  Sherman  Law  prohibiting  com- 
binations, monopolies,  etc    /5.  8—4170 

18,  8a]ae — ^Xntioement  of  Employees. — ^That  defendant  had  enticed 
or  sought  to  entice  away  plaintiff's  employees  and  to  oppress 
such  of  defendant's  own  employees  as  presumed  to  buy  stock 
lo  plaintiff  company,  its  business  rival,  did  not  of  itself  con- 
stitute a  violation  of  the  Sherman  Law,  prohibiting  combina- 
tions and  monopolies,  so  as  to  entitle  plaintiff  to  recover 
damages  on  that  ground  alone.    Ih.  8— 4no 

18.  XaiinAterial  Whether  Bestraint  be  Seasonable  or  ITareasoaable. — 
In  an  action  to  recover  tr^le  damages  caused  by  an  unlawful 
combination  in  restraint  of  foreign  commerce,  in  violation  of 
the  Sherman  Law,  whether  the  restraint  of  trade  caused  by 
the  combination  was  reasonable  or  unreasonable,  was  imma- 
terial. ThOfMen  V.  Union  Castle  MaU  8,  S.  Oo^  186  F.,  2S8. 
(Oontra.    See  17. 8.  v.  Standard  OH  Co.,  221  U.  S.,  L)    8—661 

If.  88me — Where  a  oombination  in  restraint  of  foreign  oemmeree, 
In  violation  of  the  Sherman  Law,  was  put  in  operation  in  the 
United  States  and  affected  her  for^gn  commerce^  it  was  not 
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■aterlal  to  a  suit  by  a  person  inJoFed  tbenSbj  that  it  iru 
f omed  ia  a  foreign  ooutry.    Ih.  S-— 651 

U.  Saae— Where  a  eombinatloa  in  reitralmt  of  foreiga  eoauaeree 
was  eeatinalBg,  It  was  not  nuiterlal  to  plalntiirs  riglit  to 
reooyer  treble  damages  sustained  tbereby,  under  tbe  Shennan 
Law,  whether  the  combination  was  entered  into  before  or 
after  plaintiiEB  commenced  bnsinesa,  it  being  equally  nnlawfol 
to  prevent  a  person  from  engaging  In  business  as  to  drive  a 
person  oat  of  boslness.    lb.  g-— 651 

It.  Tor  Itauaages,  Xrideaee  Safloieat  to  Sabodt  Gate  to  Jury. — ^In  an 
action  by  a  prtvate  individual  to  recover  threefold  damageB» 
authorised  by  section  7  of  the  Shaman  Law,  against  an  al- 
leged combination  of  coal  dealers  in  a  dty,  engaged  in  inter- 
state commerce,  to  force  plaintiff  out  of  business  and  into 
bankruptcy,  which  they  were  successful  in  doing,  evidence 
Jieid  to  entitle  plaintiff  to  submission  to  the  jury  of  the  ques- 
tion whether  a  ccmiblnatlon  and  conspiracy  among  defendants 
existed,  whether  th^  maintained  a  secret  organisation  to 
keep  xtQ  prices  and  to  boycott  dealers  who  did  not  enter  the 
organisation,  and  whether  plaintiff  was  injured  as  the  result 
of  such  conspiracy.  Hale  t.  Hatch  d  Worth  OwU  Co.,  204  F., 
486.  »— 100 

Ml  Ivit  to  XaJoU,  under  ShenUA  Xaw,  Kalatalaed  only  at  Suit  of 
Vnited  States,  and  by  Vew  York  under  State  Law,  and  aot 
\j  Frivate  Party. — Though  an  agreeoient  between  aaembers  of 
certain  carpenters^  and  woodworlcerB'  unions  binding  their 
members  not  to  work  with  building  trim  manufiictured  In  non- 
union factories  was  in  restraint  of  trade,  and  in  violation  of 
the  Sherman  Law  and  General  Business  Law  of  New  York, 
section  840,  prohibiting  such  agreements,  a  suit  to  enjoin  the 
enforcement  thereof  could  be  maintained  only  at  the  instance 
of  the  United  States  or  the  State  of  New  York,  and  not  by  a 
third  person  injured  thereby.  Poina  I^mder  Oo.  v.  ITeal, 
212  F.,  268.  f-442 

tl.  Same— Private  Party  esn  not  Waiatain  Suit  to  Bestndn  under 
Vew  York  Law  unlets  Affeeted  Znjuriouily.— Thoui^  an  agree- 
ment betweoi  certain  carpenters'  and  woodworkers'  unions 
to  refuse  to  use  building  trim  manufactured  in  non-union  fac- 
tories was  in  restraint  of  trade  and  constitutes  a  misdemeanor 
in  violation  of  Penal  Law  of  New  York,  article  64^  section  580, 
subdivision  8,  prohibiting  a  conspiracy  to  commit  acts  injuri- 
ous to  trade  or  commerce,  a  private  individual  was  not  entitled 
to  a  suit  to  restrain  the  enforcement  of  such  agreement,  in 
the  absence  of  proof  that  it  was  aimed  at  or  affected  him  in- 
JurlGOsly  as  distinguished  from  the  general  pnbUc    75. 
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mnst  hare  been  dlreet  objeot  oi  Valawfml  Agree  wont — The 
carrying  oat  of  an  agreement  In  violation  of  the  Shervvan 
Law,  or  otherwise  in  restraint  of  trade,  will  not  be  enjoined 
at  the  soit  of  a  private  party,  not  shown  to  have  i>een  the 
direct  object  of  such  agreement  or  to  have  suffered  q;>ecial 
damages.    Paine  Lumber  Co,  v.  Neal,  214  F.,  8&  g    146 

gg.  Pxivate  Party  may  not  Maintain  Action  to  Enforoe  tlie  ghermam 
Law,  nnleis  he  can  show  a  f^eoial  Damage  to  Himself. — ^A 
private  individuAl  may  not  maintain  an  action  to  enfoioe  gen- 
erally the  provisions  of  the  Shearman  Law ;  but,  in  order  to 
rely  upon  its  provisions,  an  individual  must  baae  his  cause 
of  action  upon  its  violation,  and  show  a  special  damage  to 
himself  arising  from  such  violation  not  suffered  by  the  gen- 
eral public    Uinkm  Pacifie  BaUroad  Co.  v.  Ftm^  226  F.,  911. 

»~«22 

gC  Labor  Organisation,  although  Vainooi^orated,  an  Asioeiation 
wider  ft  7  of  the  ghenaan  Law.—In  the  Sherman  Law,  I  8, 
providing  that  the  word  "person"  or  ''persons,"  wherever 
used  in  the  act,  shall  be  deemed  to  include  oorporaticHis  and 
associations  OTtrtlng  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the  1>erritories, 
the  laws  of  any  State,  or  the  laws  of  any  for^gn  eonntry*  the 
word  ''associations"  includes  unincorporated  aasodationfl, 
such  as  labor  organizations  recognized  by  Federal  and  State 
legislation  as  lawful,  and  such  an  organization  may  be  sued 
by  its  name,  under  section  7,  by  one  injured  in  his  business 
or  property  by  its  action  in  violation  of  the  provisions  of  the 
act    Da^od  v.  United  Mine  Worken  of  America,  286  F.,  6. 

6— «J7 

gi»  game-'Party  Preparing  to  Xagage  in  Interstate  Commerce  and 
Prevented  by  ITnlawfal  Acts,  may  Iffslnttln  Actton.— That  a 
plaintiff,  at  the  time  ot  the  alleged  unlawful  acts  of  defend- 
ants, was  not  actually  engaged  in  interstate  commerce,  does 
not  deprive  him  of  a  right  of  action,  where  he  was  pr^pa^ng 
to  BO  engage  and  was  prevented  by  the  wrongful  acts  of 
defendants.    lb.  6—657 

M.  Snbserlben  may  maintain,  against  ttlephene  company,  to  com- 
pel service,  where  service  ii  prevented  by  a  stsikc.— The 
Judicial  Oode^  section  87,  authorizing  the  dimnissal  of  a  suit 
in  the  Federal  court  if  it  should  appear  that  it  does  not 
properly  involve  a  dispute  within  the  Jurisdiction  of  the 
court,  or  that  parties  have  been  coUnsively  made  or  Joined 
for  the  purpose  <tf  giving  the  court  Jurisdiction,  does  not 
deprive  the  Federal  coort  of  JurisdIctiQn  over  a  anit  by  the 
subscribers  of  an  interstate  telephone  company  whose  em- 
ployees were  on  a  strike^  to  compel  the  company  to  furnish 
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aervice  it  had  contracted  to  fornUOi,  tbongh  the  parties 
thereto  were  friendlj  anta^niats,  and  the  tdephone  company 
was  willing  to  have  the  controversy  submitted  to  the  Federal 
court,  since  the  collusion  which  deprives  the  court  of  Jurisdic- 
tion is  not  an  agreement  between  the  parties  that  an  existing 
dispute  cognizable  in  the  Federal  courts  shall  be  brought 
there,  but  an  agreement  so  to  adjust  the  situation  as  to  clothe 
the  court  with  an  apparent  Jurisdiction  which  it  otherwise 
would  not  have.  Btephefu  v.  Ohio  State  Telephone  Co.,  240  F., 
700.  6-^29 

S7.  Same — Several  tubsoriben  may  maintain  suit  to  compel  tervioe, 
although  each  has  adequate  remedy  at  law. — ^Under  section 
287,  Judicial  Code,  providing  that  suits  in  equity  lAiall  not 
be  maintained  in  the  Federal  courts  where  a  plain,  adequate, 
and  complete  remedy  may  be  had  at  law,  the  fftct  that  eadi 
one  of  a  large  number  of  subscribers  of  an  Interstate  tele- 
phone company  might  have  an  adequate  remedy  at  law  for 
the  interruption  of  the  service  which  he  contracted  for  does 
not  prevent  a  suit  by  several  subscribers,  on  behalf  of  all,  to 
compel  a  restoration  of  the  service,  since,  while  the  several 
actions  at  law  were  being  tried,  the  suspension  of  service 
would  continue,  and  ndght  reach  the  propMHons  of  a  public 
calamity.    lb.  8—080 

2.  By  siockholden. 

tS.  Aetloa  by  Stockholder  for  Injury  to  Corporation. — ^Itie  declara- 
tion alleged  that  the  T.  Telegraph  Oo.,  in  which  plaintiff  was 
a  stockholder,  was  organized  to  operate  an  ind^)endent  sys- 
tem throughout  the  United  States,  after  which  the  defend- 
ant company  secured  control  of  the  T.  Go.  by  the  purchase 
of  its  stock,  to  prevent  competition  in  interstate  telephone 
traffic,  which  it  had  planned  to  carry  on.  Defendant  since 
so  managed  the  T.  Oo.  aa  not  to  develop  its  busineos,  but  to 
prevent  it  from  doing  business,  and  suppressed  competition, 
imtil  the  T.  Oo.  was  forced  Into  the  hands  of  a  receiver.  By 
■och  control  defoidant  had  monopolised  interstate  tdephone 
commerce,  and  thereby  rendered  worthless  plaintiff's  sto^ 
In  the  T.  Oo.,  which  prior  thereto  had  been  worth  |15  a 
share;  On  demurrer,  heM,  an  Injury  to  the  corporation,  and 
not  to  the  stockholders  of  the  T.  Oo.,  and  that  plaintiff  could 
not  therefore  sue  in  his  own  name  to  recover  treble  damages 
under  the  Shennan  Law«  giving  a  right  to  leeover  theee- 
Md  damages  to  any  person  who  sliall  be  Injured  in  his 
bnsliiefls  or  property  by  any  otiter  peraon  or  corporation 
by  reason  of  anything  forUddeQ  or  dadared  to  be  unlawful 
fer  «wb  net   Am£e  w.  Ammieam  TeLd  TeL  Co^  106  F.,  822. 

S-«88 
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29.  Same— BeoelTen  Hay  Sue  for  Xajnry  to  Corponttfon.— Where 
a  oorporatSon  la  In  tbe  handa  of  a  receiver,  an  action  for 
injnries  to  the  corporation  should  be  prooecated  by  him  for 
the  benefit  of  the  corporation's  creditors.    /5.  S— 002 

SO.  Xajnry  to  Corporatioa — ^Bight  of  Stookholden  to  Sue  for  Barn- 
ages^ — ^The  Sherman  Law,  wUch  provides  Uiat  ''any  per- 
son wlio  shall  be  injured  in  liis  business  or  'property  by 
any  other  person  or  corporation  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  by  this  act  may  sue 
therefor  in  any  circuit  court  of  the  United  States  •  •  • 
and  shall  recover  threefold  the  damages  by  him  sustained,** 
does  not  give  a  right  of  action  to  a  stockholder  or  creditor 
of  a  corporation  by  reason  of  a  combination  or  conspiracy 
alleged  to  have  been  in  violation  of  the  act  and  to  have 
caused  the  bankruptcy  of  the  corporation,  resulting  in  the 
loss  of  plaintiiTs  stock  or  debt;  the  right  of  action  in  such 
case  being  in  the  corporation  or  its  trustee  in  bankruptcy. 
Laeb  V.  Battmam  Kodak  Oo^  183  F.,  709.  S— 082 

SL  Suit  by  Stockholder. — A  stockholder  of  a  corporation  may  sue 
in  a  Federal  court  to  restrain  another  corporation  wliich 
has  obtained  control  of  a  majority  of  its  sto^  from  voting 
the  same  for  the  purpose  of  Meeting  its  own  directora  and 
eliminating  competition  between  the  two  companies  In 
alleged  violation  of  law  and  to  the  irreparable  injury  of 
complainant  as  a  stockholder,  although  the  bill  does  not 
show  a  formal  demand  upon  the  directora  to  bring  the  suit 
as  provided  by  equity  rule  94,  even  conceding  that  the  right 
of  action  is  in  fact  that  of  the  cori>oration,  where  the  alle- 
gations prima  fade  negative  collusion  and  fairly  show  that 
such  demand  would  have  been  unavailing.  Bigeloio  v.  Cdhh 
met  A  Eeoia  Mining  Co^  166  F.,  879.  »-d08 

SS.  Same — SP«ei»l  Xajary  to  Complainant— A  Bill  by  a  Stockholder 
of  a  Corporation,  who  is  also  an  officer  and  direct^*,  to  en- 
join the  voting  of  stock  by  another  corporation  for  the 
alleged  purpose  of  changing  the  management  in  its  own  in- 
terest and  creating  an  illegal  monopoly  to  the  detriment  of 
the  minority  stockholders,  Aows  such  a  special  interest  in 
comphiinant  as  distinct  from  the  public  and  such  threatened 
irreparable  injury  to  his  rights  as  to  Justi^  the  granting  of 
a  prallminary  injunction.    lb.  S— ^0 

St.  Same— Preliminary  Injnnetioa— Oronnda— The  Bill  of  a  Stodk- 
holder  and  supporting  affidavits;  htM,  to  make  a  showtaig 
which  entitled  him  to  a  pr^ndnaiy  injunction  to  restrain 
defendant  from  voting  stock  to  change  the  officera  and  man- 
agement of  the  corporation  pending  a  hearing  on  the  merits, 
/h.  S--812 
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SA.  n&orily  gtoekhdWar  out  not  XaintidB,  far 

tlio  WwrMaa  XAW.--Ml]iorlt7  rtockboldeni  can  not  mutntiln 
a  suit  In  equity  under  tba  Sberman  Law  to  neoTtr  tlixeo- 
fold  damasea  In  the  right  of  the  corporation  for  a  Tlolatloa 
of  the  act    Oar9^  y.  Indepmdmt  lee  Oo^  Tffl  V.,  4SL    »-«84 

SS.  (Tomar  Oftoer  oan  not  Maintain  f w  Davagaa  nndar  the  fher^ 
man  Law^ — ^Plalntifle  haying  no  right  of  propartgr  in  the 
offloea  of  a  corporation  which  th«7  had  previoody  hdd,  the 
deetlon  of  others  thereto^  ei?en  If  an  act  nnlawfoU  becanae 
done  in  paranance  and  fnrtheranoe  of  a  comhinationt  con- 
Vlncy,  or  an  attempt  to  nK»M>poUie»  otaoxloaa  to  the  Sher- 
man Law,  doea  not  bring  ttiem  within  aection  7  of  that  act 
giving  a  right  of  action  to  any  peraen  inlnred  In  hia  hnal- 
neaa  or  property  by  another  by  reaaon  of  anything  dedaved 
to  be  nnlawfol  by  the  act  Corey  v.  BoelD»  lee  Oq^  207 
F^  408.  $-Ml 

ta^  single  Moekholder  ean  not  lialntain,  for  Baamgai  nnder  tlM 
thenaan  Law,  mm  Beqnixe  Corporation  to  na^— A  aoit  In 
eqnity  by  a  aingle  Btodcholder  of  a  corporation  againat  that 
and  other  cmporathma  to  reqnlre  the  latter  to  pay  to  the 
former  threefold  damagea  mider  aection  7  of  the  Sherman 
Law,  can  not  be  maintained,  ncMr,  in  audi  caae,  can  there  be  a 
decree  requiring  the  corporation  of  whldi  plaintUT  la  a 
ato<^holder  to  aoe  the  other  corporationa  or  p^mtttlng  him 
to  aoe  In  ita  name  and  on  ita  behalf.  HeUmeum  v.  IFolt- 
hacM  Street  IAgh*kig  Co.,  240  U.  B.,  2d.  S--4S1 

5.  By  partiee  to  the  eonMrnOieik 

S7.  Xemben  of  the  Zaaias  Olty  LIto  Stock  Szefaaage  ean  not  enjein 
the  board  of  directors  of  that  exchange,  nnder  the  Sherman 
Law,  from  enforcing  against  them  certain  by-laws  of  the 
aaaodation  claimed  to  be  illegal  and  in  violation  of  that  act 
Qreer,  MiOe  d  Co.  v.  BioUer,  77  F.,  1.  1—680 

88.  Where  a  member  of  a  Tolnntazy  attoeiatlon  hai  been  tnepended 

by  the  directors  for  nonpayment  of  a  fine  tor  yiolation  of  the 
by-lawa,  hia  action  to  be  restored  to  the  privileges  of  mem- 
berahip  la  founded  upon  the  contract  between  himadf  and 
the  association,  which  he  mnst  either  accept  in  its  entirety 
or  repudiate.  He  does  not  occapy  the  position  of  a  atranger 
injured  by  the  acts  of  co-trespassers.    Ih.  1—680 

89.  Hay  yalatala  Action  to  Bet  Aiide  Vnlawf al  Ttanif er  of  Prop- 

erty.— A  minority  stockholder  in  a  corporation  may  maintain 
a  salt  in  eqnity  in  behalf  of  himself  and  all  other  stockholders 
similarly  situated  to  set  aside  an  alleged  unlawful  transfer  of 
the  property  of  the  corporation  In  pursuance  of  a  eonaplracy 
between  ita  ofllcers  and  the  transferee  in  restraint  of  trade 
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aad  ouaiiaetca,  where  It  le  ^Oe^ed  ttet  the  tmpoteti— ♦  en  4e- 
niMid,  hMB  reteeed  to  bring  audi  nit    MMe^f  ▼.  .AMer. 
fioJhool-Mniilvre  Co^  1D6  F^  9O0L  t— 76 

M.  Buie— JCultif tfiouBMt.— A  bill  for  soeb  zettef  whlek  Alio  loekB 
the  zeooTery  of  treble  Auuiges  vaier  the  Iberswi  Law  ii 
miilllftelolu,  since  «ach  demiigBB  are  recoverable  only  In  an 
action  at  law  by  the  plaintiff  as  an  Indivldval.  and  not  aa  a 
stockholder,  while  the  equitable  reltof  prayed  for  Is  in  behalf 
ol  the  corporation,  and,  if  granted,  would  inure  to  the  benefit 
of  all  the  stockholders.    lb.  t— 75 

41.  So  Sight  tf  Aotion  Against  Trmst  to  Seoover  Baaages.'-Sectton 
7  of  the  ShersBtfUi  Law,  giving  to  any  person  ininred  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden 
in  ttie  act  the  right  to  recover  treble  damages,  does  not  au- 
thorise an  action  against  an  alleged  trust  corporation,  by  one 
who  was  a  party  to  its  organization  and  a  stockholder  therein, 
to  recover  damages  resulting  from  the  enforcement  by  do- 
Hendant  of  rights  given  it  by  the  alleged  unlawful  agreement 
Bishop  V.  Amer.  Pre$erver9  Oo^  105  F.,  S45.  «— 51 

4SL  Vomber  of  a  Combination  la  yi<datl«a  of  the  gherman  law  Hay 
JIatBtala  Bait  to  SaJoU  Infringement  of  Patent  Owned  by 
Oomplaiaant — That  a  complainant  is  a  member  of  a  combina- 
tion in  violation  of  the  Sherman  Law  does  not  give  third  per- 
gons  the  right  to  Infringe  a  patent  of  which  complainant  Is 
owner  nor  preclude  complainant  from  maintaining  a  suit  In 
equity  to  enjoin  such  infringement  Oenerai  Bleotrie  Co,  v. 
Wi9e,  119  F.,  022.  g— 206 

IS.  Seoovery  on  Oollateral  Contraot — Section  1,  of  the  Sherman  Law, 
does  not  invalidate,  or  prevent  a  recovery  for  the  breach  of  a 
collateral  contract  for  the  manufacture  and  sale  of  goods  by 
a  member  of  a  combination  formed  tor  the  purpose  of  restrain- 
ing Interstate  trade  In  such  goods.  Eadleif  Dean  PUUe  Olau 
Oo.  V.  Mighland  Qlas$  Co.,  148  F.,  Z4X  9—906 

4.  By  iUeffOi  eonMMtiona. 

4/L  Oan  Sot  Snforoe  Illegal  Contraet^— An  illegal  combbtation  or 
trust  can  not  resort  to  equity  to  enforce  a  contract  or  sale 
calculated  to  perpetuate  the  illegal  features  of  the  combina- 
tion.   Amer.  BiaouU  d  Mfg,  Co.  v.  KU>iz,  44  F.,  71.  1—2 

45.  Kay  Recover  on  Collateral  Contracts  the  Price  of  Ooodi  Sold. — 
A  vi<dation  of  the  Sherman  Law,  by  the  formation  of  a 
combination  in  restraint  of  trade,  by  which  a  penally  Is 
Incurred  under  the  statute,  does  not  preclude  the  company 
thus  illegally  formed  from  recovering  on  collateral  contracts 
for  the  purchase  price  of  gooda  OomnoUif  ▼•  U$iifm  Sower 
FiiM  Cou,  184  U.  &,  640.  g— 118 
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Iw  lUegmmj,  at  mumh  tew,  oT  wMt  a 
binaUon  formed  I7  oorporatloDB  and  peraona  in  raatiaint  of 
tcade»  preolvda  it  from  recoTerins  tbe  puKhaae  prioe  of 
gooda  sold  in  tlie  conrae  of  iMudneaa   /5.  t— 119 

47.  niflcalliljr  «f  Oontraiot  DofMuw  to  Aotloii  to  Baoorar  for  Ck>odi 

■old.— ^Plaintlfl  corporatioii  formed  an  iUegal  combination  of 
mamtfactarera  and  wiMileaalera  of  wall  paper  In  tlie  United 
Statea  wlii<A  conatitnted  a  restraint  of  interstate  commerce 
and  a  violation  of  the  Sberman  law.  Under  the  contract 
between  plaintiff  and  the  manofactnrera^  plataitiff  waa  the 
nominal  aeller  of  all  the  wall  paper  manofactaied  by  the 
eombination,  though  it  waa  actually  purchased  from  varions 
jobbers  or  mllla  within  the  combination.  Defiendanta,  whole- 
aalers  of  wall  paper,  having  been  compelled  to  enter  the 
eombinati<m  and  agree  to  purchase  and  sell  waU  paper  in 
accordance  with  the  monopoliatic  tenna  of  the  contract,  pur- 
chased paper  from  various  members  of  the  combine,  tor 
which  lAalntiff  brought  salt  Held  that,  since  plalntlfl  waa 
bound  to  i«ly  on  the  combination  contract  to  show  its 
capacity  to  sue,  the  illegality  thereof  constituted  a  defenae 
to  the  action.  OonMnmtal  WaU  Paper  Oo.  v.  Yi^hi  d  Bens 
Co.,  148  F.,  960.  g— eO 

46w  When  Xeoovery  can  not  be  hadir—A  recovery  upon  an  accxinnt 
for  gooda  eoML  and  delivered  by  a  corporation  created  to 
effectuate  a  combination  of  wall-paper  manufacturera,  in- 
tending and  having  the  effect  directly  to  restrain  and 
monopolize  trade  and  commerce,  in  violation  of  the  Sher* 
man  Law,  can  not  be  had  where  the  account  Is  made  up, 
.  within  the  knowledge  of  both  buyer  and  seller,  with  dlsect 
reference  to,  and  in  execution  of,  the  agreements  which  con- 
stitute the  illegal  combination.  Continental  WaU  Paper  Co, 
V.  Voiffht,  212  U.  S.,  262.  S-^13 

48.  When   Befendants   Entitled   to   Judgment. — ^Defendanta  In  an 

action  for  goods  sold  and  d^ivered  are  entitled  to  Judgment 
on  a  demurrer  admitting  the  allegations  of  a  defenae  set  up 
by  way  of  answer,  which  in  substance  diacloae  that  plahitifl 
la  the  aelllng  agent  of  a  combination  of  wall-paper  manufac- 
turers which  offends  against  the  Sherman  Law;  that,  in 
carrying  out  such  combination,  defendanta  were  virtually 
compelled  to  sign  a  jobber'a  agreement  which,  in  effect, 
bound  them  to  buy  from  the  idaintiff  all  the  wall  paper 
needed  in  their  business  at  certain  fixed  prices,  and  not  to 
sell  at  lower  prices  or  upon  better  terms  than  those  at  which 
plaintiff  Itself  sells  to  dealers  other  than  jobbers;  that  the 
gooda  In  question  were  ordered  pursuant  to  such  agreement 
«Bd  at  the  prices  fixed;  that  audi  prices  were  unreasonable; 
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mfl  that  an  the  tranaactloiui  bciwcaii  the  parttaa  mxm  hi 
furtherance  of  the  Illegal  combination.   /5.  S— 617 

fO.  Tendee  eaa  Plead  Illegality  ot  OeMUnatUn  ai  Befease  te  Be- 
eorezy  of  Pvrehaie  Piloe  of  Goodi.--Whlle  a  TOlnntary  pur- 
chaaer  of  gooda  at  etlpnlated  prices  under  a  ooUatenil,  hide- 
pendent  ccntract  can  not  avoid  payment  merely  on  the 
ground  that  the  vendor  was  an  Illegal  combination  (Con- 
nolly Y.  Union  Sewer  Pipe  Co^  184  U.  S.,  540),  a  vendee  of 
goods  purchased  from  an  Illegal  agreem^it  can  plead  snch 
iUegaliiy  as  a  defense.   Ih.  t— 61B 

il«  flasMi^-The  ooart  eaa  net  lend  iti  aid  la  any  way  to  a  party 
seddng  to  realise  the  fnilts  of  an  llle^  contract,  and, 
while  this  may  at  times  result  in  r^ieving  a  pvirchaser  ftom 
paying  for  what  he  has  had,  public  policy  demands  that 
the  court  deny  its  aid  to  carry  out  illegal  contracts  without 
regard  to  individual  interests  or  knowledge  of  the  partieei 
Ift.  t--618 

It.  Same— Sffeet  of  JUfasal.— The  refusal  of  judicial  aid  to  en- 
force illegal  contracts  tmds  to  reduce  such  traii8action&    /b. 

S— 614 
6.  By  the  United  Btatee. 

IS.  The  right  to  bring  suits  in  equity  for  violations  of  tbe  Sherman 
Law  is  vested  in  the  district  attorneys  of  the  United  States. 
Pidoock  V.  HarrinffUm,  64  F.,  821.  l--^877 

14.  The  light  to  bring  suits  for  injuaotioa  under  section  4  of  the  act 

is  limited  to  suits  instituted  on  behalf  of  the  Government 
Oreer,  MilU  d  Co.  v.  StoUer,  77  F.,  1.  1—620 

ML  Same.— The  only  party  oititled  to  maintain  a  bill  of  injunction 
for  an  alleged  breach  of  the  Sherman  Law  is  the  United 
States,  by  its  district  attorney,  on  the  authority  of  the  Attor^ 
ney  OeneraL  Chilf,  O.  d  8.  F.  Ry.  Co.  v.  Miami  S.  B.  Co., 
86  F.,  407.  1--823 

[A  private  party  may  now  maintain  suit  for  an  injunction 
under  section  16  of  the  Clayton  Law.] 

15.  The  intention  of  the  Shena&n  Law  was  to  limit  direet  prooeod- 

ings  in  equity  to  prevent  and  restrain  such  violations  of  that 
law  as  cause  injury  to  the  general  public,  or  to  all  alike, 
merely  from  the  suppression  of  competition  in  trade  and  com- 
merce among  the  several  States  and  with  foreign  nations,  to 
those  instituted  in  the  name  of  the  United  States,  under  sec- 
tion 4  of  the  law,  by  district  attorneys  of  the  United  States, 
acting  under  the  direction  of  the  Attorney  General;  thus 
securing  the  enforcement  of  the  act,  so  far  as  such  direct 
proceedings  in  equity  are  concerned,  according  to  some  uni- 
form plan,  operative  throughout  the  entire  country.  Mkme- 
eota  V.  Northern  Seouritiei  Co^  194  U.  S.,  48,  »— 683 
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9.  By  StateB. 

ST.  A  ftete  MB  not  aaiiitelii  an  aetioA  la  equity  to  reitraim  a 
eerperattom  from  Tiolatinf  the  {wovisioDs  of  the  act  on  the 
grouDid  that  sach  ylolations  by  deareaaliig  oompetltlon  would 
d^H^eciate  the  value  of  its  public  lands  and  enhance  the  eoet 
of  maintaining  Its  public  Institutions,  the  damages  resulting 
frmn  such  violations  being  remote  and  indirect  and  not  such 
direct  actual  injury  as  Is  provided  for  In  section  7  of  the  law. 
Mkme$ota  v.  Nort?iem  SeouriticM  Co.,  194  U.  S.,  4a         %-GaS 

Mw  XuBiolpal  Coxporatioa  Xay  Maintain  Action  for  Bamagei  Under 
SeetioB  7.— A  municipal  corporation  engaged  in  operating 
water,  lighting,  or  similar  plants,  from  whidi  a  revenue  is 
derived,  is,  in  relation  to  such  matters,  a  business  corporation, 
and  may  maintain  an  action  under  section  7  of  the  Sherman 
Law  for  injury  to  its  "  business  '*  by  reason  of  a  combination 
or  conspiracy  in  restraint  of  interstate  trade  or  commerce  made 
unlawful  by  such  law.  City  of  Atlanta  v.  Chattonooga  Foun- 
dry d  Pipe  WorkM,  127  F.,  23.  t-fiOO 

7.  At  common  lavH-Damaffe$, 

19.  Action  for  Damagei  Xust  Show  that  Flaiattff  it  Bngaged  in 
Intentate  Commerce. — ^An  action  to  recover  damages  alleged 
to  have  been  caused  by  acts  done  In  violation  of  the  Sherman 
Law  can  not  be  maintained  when  the  complaint  ftdls  to  show 
that  plalntllf  is  engaged  in  interstate  commerce,  and  no  such 
riiowing  is  made  by  an  Averment  that  plaintiff  is  engaged  in 
**  manufticturlng  watch  cases  throughout  all  the  States  of  the 
United  States  and  in  foreign  countries."  Diteber  Wateh  Oo<e 
Mfg,  Co.  V.  Howard  Watch,  etc.,  Co.,  56  P.,  851.  1—178 

iO.  Same — ^Must  Show  Intention  to  Control  Xarket,  or  a  Large  Por- 
tion of  It — ^An  agreement  by  a  number  of  manufacturers  and 
dealers  in  watch  cases  to  fix  an  axUtrary  price  on  their  goods, 
and  not  to  sell  the  same  to  any  persons  buying  watch  cases  of 
plaintiff,  is  not  in  violation  of  the  statute;  and  a  complaint 
which,  on  the  last  analysis,  avers  only  these  ffeicts,  without 
averring  the  absorption  or  the  intention  to  absorb  or  control 
the  entire  market,  or  a  large  part  there<^  states  no  cause  of 
action.    Ih.  1—182 

tl.  Action  Alleged  to  be  in  Tiolation  of  the  Statute!  of  a  State  and 
of  the  United  States  Held  to  be  Toandcd  upon  the  Shermam 
law.— An  action  brought  in  the  United  States  Oirci^  Oburt 
for  southern  New  Torft  by  a  manufacturing  company  against 
eompetltors  in  various  States,  alleging  the  formation  of  a 
combination  and  an  attempt  to  create  a  monopoly,  **  in  viola- 
tion of  the  statutes  of  this  State  and  the  United  States," 
wh^eby  plaintiff's  buaineBB-  was  injuzed,  and  alleging  ttie 
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formatton  of  Uie  ooBbfiiatloii  on  and  prior  to  Noreniber  16» 
1887,  but  that,  after  die  passage  of  the  Sherman  Law,  de-^ 
fiendants  ratified,  renewed,  and  conflnned  6ieir  previcma  eon- 
tracts,  combinations,  etc.,  and  judgment  being  demanded  for 
treble  damages  **  under  and  by  virtne  of  the  statnte.**  JJeld, 
tliat  tlie  action  mnst  be  deemed  to  be  founded  vpon  the  Sher- 
man Law.  Dueber  Wateh  Case  Mfg.  Co.  t.  Hinoard  Walch^ 
ete^  Co.,  06  F.,  637.  1 — 421 

65.  flame— A  Caase  of  Action  not  Stated.— Where,  In  the  above  action, 

complaint  alleged  that  preyioos  to  November  16, 1867,  it  sold 
all  its  goods  to  a  great  nnml)er  of  dealers  "  throqglwot  the 
United  States  and  Canada **;  that  prior  to  that  date  defend- 
ants had  agreed  witb  each  otber  to  maintain  arbitrary  and 
fixed  iHTices  for  their  watch  cases;  that,  for  tbe  porpoee  of 
compelling  plaintiif  to  join  with  them  therein,  defendants  on 
said  date  mutually  agreed  that  they  would  not  thereafter  sell 
any  goods  to  persons  who  bou^t  or  sold  goods  manufactured 
by  plaintiff ;  that  tbey  caused  notice  thereof  to  be  sored  upon 
the  many  dealers  in  sndi  goods  throughout  the  United  States 
and  Canada,  who  had  formerly  dealt  in  plaintifl's  goods, 
whereupon  many  of  such  dealers  withdrew  their  patronage 
from  plaintiff;  that  after  the  passage  of  the  Sherman  Law 
defendants  ratified,  renewed,  and  confirmed  their  prerious 
agreements,  and  served  notice  of  such  ratification  upon  all 
said  dealers  in  plaintiff's  goods,  whereby  said  dealers  were 
compelled  to  refuse  to  purchase  plaintiff's  watch  cases,  ff eld, 
that  the  comi^aint  fidled  to  state  a  cause  of  action  under  the 
statutes.    /&.  1—429 

66.  iane.— ireM,  that  no  monopoUxing  or  combinaticm  to  monopo- 

lize imt«*state  commerce,  contrary  to  the  second  section  of 
the  act,  was  shown,  for  the  reason  that  the  allegations  did 
not  preclude  the  inference  that  each  defendant  may  have 
sold  his  «itire  product  in  the  State  where  it  was  manu- 
factured,   lb.  1^429 

WL  flame.— iJeid  that  the  contracts  did  not  produce  an  unlawfol 
restraint  of  trade,  under  the  first  section,  because  the  com- 
Mlmtion  and  agreement  to  fix  arbitrary  prices  did  not  ap- 
pear to  include  all  manufacturers  of  watchcasea^  but  was 
only  a  partial  restraint  in  respect  to  an  article  not  of  prime 
necessity,  and  therefore  came  within  the  recognised  limits 
ef  lawful  contracts.    lb.  1—482 

61.  MtoM^^HeUL^  that  the  further  agreement  not  to  sell  to  cos- 
tmners  of  plaintiff  was  a  lawful  means  of  enlarging  and 
protecting  the  business  of  tiie  defendants.    lb.  1— 4S2 

flyWpmofi,  Oir.  /.,  oonourring,  on  the  ground — 

66.  nat  the  acts  of  the  dtf endants,  whether  viewed  as  an  attempt 
to  rtcato  a  monoj^oly  or  as  a  oontnust  la  restraint  of  tradfti 
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were  not  shown  to  concern  foterstate  eonmierev  becanae 
there  were  no  allegations  showing  the  residence  of  any 
dealers  who  withdrew  their  patronage  frcmi  complainant,  and 
it  therefore  did  not  directly  ai^)ear  that  any  of  them  re- 
sided outside  of  the  State  where  plaintiff's  goods  were  mann- 
factored.    Ih.  1--487 

WfiOaoe,  Cir.  J^  di99entiiiQ,  on  the  ffr<mnd — 

•7.  Th2it  the  allegations  were  sofflcient  to  show  that  the  attempts 
to  monopolize  and  restrain  did  operate  upon  Interstete  com- 
merce,   lb.  1—487 

68.  That,  while  the  contracts  might  not  be  nnlawftil  in  tbemselTOSi 
yet  the  purpose  for  which  they  were  alleged  to  be  made, 
namely,  to  compel  plaintiff  to  Join  in  the  agreement  for  Hx- 
ing  arbitrary  prices,  and  to  injure  and  destroy  Its  hnslneas 
if  it  refused  to  do  so,  was  oppressive  and  unjust,  and  ren- 
dered the  acts  of  defendants  unlawful  under  both  sections 
of  the  statute.    /6.  1-442 

68.  By  IMreot  Action. — ^A  recovery  of  the  treble  damages  authorised 
by  the  Sherman  Law,  section  7,  in  case  of  injtnry  sustained 
by  violation,  of  the  act,  can  be  had  only  by  direct  action,  and 
not  by  way  of  set-off  in  an  action  brought  for  the  price  of 
goods  by  a  company  illegally  formed  in  violation  of  the  act — 
especially  when  the  State  practice  does  not  permit  the  set-off 
of  unliquidated  damages.  OotmoUy  v.  UnUm  Bewer  Pipe  Oo^ 
1«4  U.  S.,  540.  8—118 

70.  Xunieipal  Corporation  Xay  Xalntain  Aotlon  for  Bamagei  Under 

Seetion  7. — ^A  municipal  corporation  ^ogaged  in  operating 
water,  lighting,  or  similar  plants,  from  which  a  revenue  is 
derived,  is,  in  relation  to  such  matters,  a  business  corporation, 
and  may  maintain  an  action  under  secticm  7  of  the  Sherman 
Law,  for  injury  to  its  "  business  "  by  reason  of  a  eembination 
or  conspiracy  In  restraint  of  interstate  trade  or  conunerce 
made  unlawful  by  such  act  CHy  of  Atkmta  v.  ChtUtamaoga 
Foundry  d  Pipe  Works,  lart  F.,  28.  8—298 

71.  Statutory  limitationt  Qovemed  by  the  Laws  of  tks  State  Is 

whieh  Action  li  Brought — ^An  action  under  section  7  of  the 
Sherman  Law,  providing  that  **  any  person  who  shall  be  in- 
jured in  his  bnrtness  or  property  by  any  other  person  or 
corporation  by  r^son  of  anything  forbidden  or  declared  to 
be  unlawful  by  this  act  may  sue  therefor  in  any  circuit  court 
of  the  United  States,  «  «  «  and  shall  recovof  threefold 
the  damages  by  him  sustained,**  is  not  an  action  for  a  penalty 
or  fbrfelture,  w(thin  section  1047,  Kevised  Statutes,  prescrib- 
ing a  limitation  of  five  years  for  k  **  suit  or  prosecution  for  nxxj 
penalty  cht  forfeiture,  pecuniary  or  otherwise,  oeeruing  under 
the  laws  of  the  United  States,**  but  one  for  tlie  enforcement 
6<  a  dTll  remedy  for  a  private  injury,  eompensfttory  hi  its 
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pvrpose  and  effect,  the  recovery  pennltted  In  oxcei  of  dam- 
ftgee  actoaUy  wurtalned  being  in  the  nature  of  exemplary 
damages,  wlilch  does  not  change  the  natore  of  the  actioiit  and 
such  action  is  governed  as  to  limitation  by  the  statntes  of  tiie 
State  in  which  it  is  bronght  CVty  o/  AUmnta  v.  Chattanooga 
Foundry  and  Pipe  Co.,  101  F^  900.  t— 11 

Affirmed  by  Gircoit  Ckmrt  of  Appeals,  127  F^  28  (»— 199). 
The  Judgment  of  the  circuit  court  was,  however,  reversed*  hut 
upon  other  grounds— a  construction  of  section  4<70t  Tennessee 
CMe. 

Affirmed  by  Supreme  Ck>urt  (208  U.  S.,  890). 

7%  flame — ^Bvery  Xember  of  the  Coabiaatiea  Xlable  for  Baaiaget^ — 
JBhroy  member  of  an  illegal  combination  in  restraint  of  inter- 
state trade  or  commerce  in  violation  of  the  Sherman  Law  is 
liaUe  for  the  damages  resulting  to  the  business  or  property 
of  a  pialntifl  by  reason  of  such  combination,  and  it  is  imma- 
terial that  there  were  no  direct  contract  rdations  between 
plaintiff  and  defendant  CUy  of  Atlanta  v.  Chatkmooya 
Foundry  and  Pipe  Worhe,  127  F.,  23.  t— 299 

n.  flame— -Xeatare  of  Seoovery  tor  lajmry  to  BaslaeM.— If  the 
effect  of  an  illegal  combination  between  manufacturers  to 
prevent  competition  in  the  sale  of  a  oonmiodlty  which  is  a 
subject  of  interstate  commerce  be  to  enhance  the  price  of 
such  commodity  to  a  purchaser,  he  is  entitled  to  recover  the 
difference  between  the  price  paid  and  the  reasonable  price 
under  natural  competitive  conditions,  as  an  injury  to  his 
business,  whether  such  business  is  Interstate  or  not,  provided 
the  transaction  by  which  the  purdiase  was  made  was  in- 
terstate.  /6.  1—006 

74.  OoBipiring  to  Injure  Another  in  Buslaest — IfatHig  Printed 
Olreulars. — ^The  action  of  an  association  of  manufacturers  In 
adopting  a  resolution  denouncing  a  dealer  in  the  product 
they  manufactured,  who  bouc^t  and  shipped  sodi  product 
to  customers  in  other  States  and  foreign  countries,  and  in 
printing  such  resolution  in  circulars,  and  mailing  the  same 
to  other  manufacturers  and  customers  of  the  dealer,  where- 
by his  business  was  injured,  constituted  an  illegal  combl- 
natioii  or  conspiracy  in  restraint  of  interstate  and  foreign 
commerce^  and  gives  the  person  injured  a  right  of  action  in 
a  circuit  court  of  the  United  States,  under  the  Shaman 
Law,  to  recover  the  damages  snstalneil  Qibhi  v.  MaXfeeieyt 
102  F.,  094.  »-26 

Yerdict  for  defendant  directed,  107  F.,  210  (2—71),  but 
Beversed  by  Circuit  Court  of  Appeals,  118  F.,  120  (2—194). 

f i.  Oenplatnt  lataUy  Defective  where  it  Fails  to  Show  that  Plain- 
tiff iufftered  Baauge.— A  complaint  in  a  dvil  action  based 
0^  the  Sherman  Law«  alleging  an  ill^pal  combhiation  h7 


Digitized  by 


Google 


AT  OOKKOK  IiAW^HDAlCAGBS.  17 

defodanftB  ia  iMaraiirt  of  trade,  la  fiitaUy  dotfeetlTe  wheie  It 
fans  to  Aow  that  plalntlfl  has  soffered  damage  1^  reaaoii 
of  sach  oombiiiatlon.    lb.  S— 28 

TV.  TtthU  iaaagM  are  reeoreraftle  onder  Uie  Shennaii  Law,  only 
In  an  action  at  law  by  the  plalntlfl  aa  an  Indiyldaal  and  not 
aa  a  stockholder  In  the  corporation  violating  that  act  Mei- 
ealf  ▼.  Amer.  School  FumUwe  Oo^  108  F^  900.  t— 75 

77.  Mature  of  Aotloa  for  DamageL—An  action  by  a  iMpper,  author- 
laed  by  the  Sherman  Law,  to  recover  txeMe  damages  to  his 
bnaineaa  and  property  by  reason  of  a  conspiracy  and  com- 
bination by  interstate  carriers  to  charge  excesslye  and  on- 
lawfnl  rates  for  the  shipment  of  coal  from  the  mines  to  tide 
water,  waa  an  actl<m  at  law  as  to  which  the  parties  were 
entitled  to  a  jury  trlaL  Meeker  ▼.  Lehigh  VMey  A.  JB.  Co., 
102  F.,  867.  t-^aS 

VS.  Where  Xaauf  aotarer  Xef used  to  8ell  beeaase  OemplaiBant  was 
not  a  Momber  of  Trait  Assooiatlon. — ^A  dealer  In  tllea,  mantels, 
and  grates  in  San  Francisco,  to  whom  a  mannfactnrar  in  an- 
other State  refused  to  sell  tiles  on  the  sole  ground  that  he 
was  not  a  member  of  an  asBodatlim  to  which  he  bel<MigBd, 
which  asaodatloB  soui^t  to  contnd  the  output  and  regulate 
the  prices  theraof  In  California,  and  adjoining  States,  Held, 
entitled  to  damages  under  section  7  of  the  Sherman  Law. 
Montoffue  v.  Loiory,  115  F.,  27.  t— 112 

Affirmed,  IdS  U.  S.,  88  (9--827). 
See  aleo  BUhop  v.  ilmer.  Preeerven  Co.,  105  F^  845.  8—61 

98.  Blipht  of  Aetioa  for  Samacet  under  Sherauua  Aet,  a  CMril  JUm- 
edy. — ^The  remedy  given  by  the  Sherman  Law,  authorizing  an 
action  for  threefold  damages,  sustained  by  any  per»x&  Injured 
In  consequence  of  any  act  forbidden  or  declared  to  be  unlawful 
by  the  law,  Is  a  dvll  remedy  for  private  Injury,  compensatory 
in  its  purpose  and  effect,  and  the  threefold  damages  recover- 
able are  exemplary  damages.  Strout  v.  UnUed  Shoe  Maoh, 
aon  185  F.,  817.  4—632 

8a  Cause  ef  Aetlom  Must  be  Ck»mf lets  when  Suit  for  Samagei  is 
Brovght.— ^To  give  a  private  right  of  action  under  section  7 
of  the  Sherman  Law,  for  trMe  damages  for  injury  done  to 
plaintUTs  business  through  a  combination  by  defendants  in 
restraint  of  trade,  the  cause  ef  action  must  be  complete  wten 
suit  Is  brought;  the  Qovemment  alone  having  power  to  dieck 
future  contemplated  unlawful  acts,  and  henoe,  in  an  action 
against  several  defendants,  plaintiff  Is  not  entitled  to  brlqg 
in  as  defendants  corporations  which  were  organised  after  the 
action  was  brought  hooker  ▼.  Asm/orioem  To}teoeo  Co.,  197  F., 
488.  4-ei3 

81.  By  Trustee  of  Oorporatiom  in  IMstelutlon— Damages  Wot  Beoover- 
«bie   far   Aets  Commitled  After  Bate  -ef  Af poUtment  of 
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Trnitee.— Where  a  tnutee  was  appointed  ftnr  a  eorporatloii 
In  disBolQtion  proceedings  February  17,  1906,  and  a  sabsti- 
tutod  tmstee  tliereafter  sned  defendants,  who  controlled  the 
corporation,  for  alleged  injuries  to  its  bnsiness,  charging  tiiat 
they  so  managed  the  corporation  as  to  destrc^  its  competition 
with  another  corporation,  and  refused  to  permit  it  to  do  busi- 
ness, plaintiff  could  not  recover  for  any  of  the  alleged  acts 
committed  attear  the  date  of  the  appointment  of  a  trustee, 
since  from  that  time  defendante  w&e  not  in  control  of  the 
company.    Strout  v.  United  Shoe  MaoK  Co.,  206  F^  660,  661. 

4—660 

St.  To  Suitaia  Aetion  uader  Section  7  of  Sherman  Law,  OodpeiatloA 
of  Two  DefenAants  Xuit  be  Shown. — To  sustain  an  action 
undtf  section  7  of  the  Sherman  Law,  co6peration  by  at  least 
two  of  the  defendants  to  cause  the  damage  complained  of 
must  be  sliown.  Virtue  y.  Creamery  Package  Mfg.  Co^  et  oL, 
227  U.  S.,  82.  4-«20 

•8.  Same — ^Proof  of  Malioioiu  ProMoutton  on  Part  of  Only  One  De- 
fendant Can  Sot  Suitaln  Action  under  Seotion  7. — ^An  action 
under  section  7  of  the  Sherman  Law  based  on  a  combination 
between  the  defendante  can  not  be  sustained  by  proof  of  ma- 
licious prosecution  on  the  part  of  only  one  of  the  defend- 
ants.   /5.  4-^86 

§4.  Vor  Bamagei— Saflloieney  of  Declaration.— A  declaration  for  dwVL 
damages  for  Ylolati(»i  of  the  Sherman  Law,  alleged  that 
defendant  was,  and  since  ite  organization  had  been,  an 
Illegal  c<Hnbinatlon  in  restraint  of  trade  and  a  monopoly, 
that  each  of  ite  leases  of  machinery,  copies  of  which  w&e 
annexed,  was  a  ccmtract  in  restraint  of  trade  and  commerce, 
and  that  defendant  by  a  created  scheme  and  conapiracy 
monopolised  the  oitire  trade  in  shoe  machinery  and  had 
excluded  plaintiff  from  participation  therein.  It  also  charged 
that  by  reason  of  such  conspiracy  and  monopoly  defendant 
had  prevented  plaintiff  from  selling  shoe  machinery  covered 
by  plaintiff's  patoits  and  had  rendered  the  same  valueless, 
etc.  H^df  that  the  complaint  was  not  demurrable  for  want 
of  facte     OiUey  v.  VnUed  Shoe  Maek.  Co.,  202  F.,  eOL 

4-660 

S6.  Itr  Damages— Sufldeney  of  Deelaration.— A  dedaration  for  dvll 
damages  for  violating  the  Sherman  Law,  alleged  that  com- 
plainant trustee  had  succeeded  to  all  the  rls^te  of  a  metal 
,  shoe  fastening  company  owning  patente  on  shoe  machinery, 

which  was  incorporated  to  manufacture  and  sell  to  the 
trade,  that  defendant  shoe  machinery  company  was  organised 
and  continued  to  exist  to  maintain  a  monopoly  of  the  shoe 
machinery  business,  that  it  had  acquired  such  monopoly, 
and,  having  obtained  a  majority  of  the  stodfc  of  plaintiff's 
corporation,  refused  to  permit  it  to  do  budnesi  In  eidsr  to 
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prerent  competition  with  other  machines  controlled  by  it, 
permitted  the  corporation's  property  to  remain  Idle  and 
become  wasted  mitil  the  patoits  were  about  to  erpire  and 
had  become  practically  worthless,  and  that  the  corporation 
had  been  greatly  injured  in  its  bnalness  by  reason  thereof. 
HeM  to  state  a  sofflcient  caase  of  action  to  withstand  a 
demurrer.     Btrout  ▼.  UnUed  Shoe  Maok.  Oo^  202  F.,  604. 

4—648 

t6b  Private  Xadiridaals  no  Beaiedy  in  Equity  under  the  Statate*— 
The  Sherman  Law  confers  no  right  upon  prlyate  indiyiduals 
to  sue  in  equity  for  the  restraint  of  acts  forbiddea  by  that 
statute.    Pidcock  y.  Harrington,  64  F.,  821.  1— OTT 

87.  PrlTate  Party  no  Eemedy  in  Equity. — ^The  Sherman  Law  does 

not  authorise  a  court  of  equity  to  entertain  a  bill  by  a  pri- 
vate party  to  enforce  its  proyisions.  Southern  /imK.  B»p.  Oo. 
▼.  17.  S.  Exp.  Co.,  88  F.,  659.  1--862 

89.  The  right  to  bring  saiti  for  Injiinotion  under  section  4  of  the 
Sherman  Law  is  limited  to  suits  instituted  on  behalf  of  the 
Government    Qreer,  MUU  d  Co.  v.  BioUer,  77  F.«  1.       1--620 

88.  The  only  party  entitled  to  maintain  a  bill  of  injunction  foe  an 

alleged  breadti  of  tiie  Sherman  Law  is  the  United  States,  by 
Its  district  attorn^,  on  the  authority  of  the  Attorney  Oen- 
eraL    CMf  C.  d  B.  F.  By.  Co.  v.  Miami  B.  B.  Co.,  86  F.,  407. 

1—824 
[A  private  party  may  now  maintain  a  suit  for  injunction  under 
section  16  of  the  Clayton  Law.] 

8a  Salt  Enjoining  Infringement  Xaintainable  by  Owner  of  Patent 
Though  Member  of  Illegal  Combination. — Ck>mplalnant,  thouf^ 
a  m^nber  of  a  combination  in  violation  of  the  Sherman  Law, 
can  maintain  a  suit  Lu  equity  to  enjoin  an  infringement  of  a 
patent  owned  by  him.  General  Bleotrio  Co.  v.  Wi$e^  118  F., 
922.  8—206 

81.  Xalieionily  Interfering  with  Contraots. — An  actionable  wnmg 
is  committed  by  one  \9ho  maliciously  interferes  with  a  con- 
tract between  two  parties  and  Induces  one  of  them  to  break 
the  contract  to  the  injury  of  the  other,  and  in  the  absence 
of  an  adequate  remedy  at  law  equitable  relief  will  be 
granted;  but  held,  In  tills  case,  that  plalntif&i  were  not  en- 
titled to  relief  as  the  contract  under  whl<di  they  daimed  was 
Invalid.  Dr.  Miles  Medical  Co.  v.  J.  D.  Park  d  Sons  Co., 
220n.  S.,  394.  4—19,82 

88.  The  Purpose  of  a  8ait  In  Equity  by  the  ITnited  States,  under 
the  Sherman  Law,  is  to  Prevent  Patnre  Tlolatlons.— The  pur- 
pose of  a  suit  in  equity  by  the  United  States  to  prvfrent  and 
restrain  violations  of  the  Sherman  Law,  brought  under  see- 
tlon  4  of  the  act,  is  to  restrain  and  prevent  future  violations 
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ttMt  pomr  Qt  InJimetlon;  Iwt  wten  «•  mil  effeeti 
•f  put  muliie  mtniml  «r  moiiapoly  of  tnte  conttame  to  be 
fCecttro  aad  haiinfU*  and  If  to  profpct  oonttaauioo  of  soch 
wrniga  a  dbnolntioii  of  tiie  aDlawfal  ramhtiuittop  la  necea- 
aaijr  to  make  tlie  relief  effective^  the  eoort  liaa  power  to 
decree  audi  dlaaolatkni;  but,  nnleoB  ao  aeoeBBaiTt  sndi  power 
wm  net  be  exerdaed.     17.  S.  ▼.  17.  M.  Btmi  Omp^orMkm^ 

$»  INwAojoff  ftotn,  or  services  Tendered  5y,  iUepal  oofpofvlioML 


n.  Can  Vot  Retain  eoodt  and  Eeeover  Frfee  Vaid.— One  i 

Uquora  frmn  an  Illegal  combination  of  dlatUlerB,  wUdi  eon- 
trola  the  maAet  and  prtoea,  thon^  Impened  thereto  by  baal- 
neas  needs  and  policy,  enters  Into  the  contract  ^FeiontarlIy» 
and  can  not  retain  the  goods,  and  recover  the  price  paid,  or 
any  part  of  It,  either  on  the  gronnd  t&t  the  combination  waa 
Illegal  or  the  price  ezoesslTei  77  Fed.,  700^  afflnneil.  Deih 
nehp  Y.  McNmUo,  86  F^  825.  1--866 

H.  Rebate  Touehen  lamed  by  a  dlstOHng  company  to  costomeia,  by 
whldi  It  promised  to  refond  a  certain  amn  per  gallon  on  their 
purchases  at  the  end  of  six  nxMiths,  on  condition  of  their  piuv 
chasing  ezdnslTely  from  the  company  doing  that  thne,  can 
not  be  enf6rced,  either  at  law  or  to  eqalty,  wfaoe  the  condi- 
tion has  not  been  x>erformed,  though  sodi  condttton  be  Illegal, 
as  In  restraint  of  trade,  there  being  no  other  eouidwatlon 
for  the  promise.    77  Fed.,  700,  afllrmed.    Ih.  1—869 

•i.  Xait  Pay  Xeaioaable  Talne  of  Serrieef— Towage.— One  who  re- 
quests and  accepts  the  services  of  a  tog  for  towage  porpooea 
can  not  escape  paying  the  reaaonaMe  yalne  of  flie  senrleea 
rendered  on  the  gronnd  that  the  tog  owners  are  members  of 
an  association  which  Is  Illegal  under  ti»  Sherman  Law, 
relating  to  trusts  and  monopoUea.  The  Ohmlee  B.  WiaeweU, 
74  F..  802.  1— «» 

Affirmed,  86  F.,  671  (l-r«0).  .^ 

10.  Pa^ente    AeHen$  fer  kifrkt^ememL 

m,  third  Party  earn  not  Sajoln  CemUmatiom  from  Brlaglag  lait 
fer  lafrlageaient  of  its  Patents.— The  fact  that  a  cwpozatlon 
owning  lettera  patent  upon  a  particular  kind  of  madilnery 
has  entered  Into  a  combination  with  other  manutacturera 
thereof  to  secure  a  monopoly  to  Ite  manufacture  and  asle^ 
and  to  that  end  has  acquired  all  the  righto  of  other  mano* 
facturers  for  the  exclosiTe  sale  and  numufacture  of  uaA 
machines  under  patents,  will  not  entitle  a  stxanger  to  the 
eembinatlon  to  e^feto  the  corporation  from  bringtog  any 
auito  fer  tofringeaunt  against  him  or  hia  cuatomera.    flirail 
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8m  9llmMmH€maI  FtMimg  Bom  dk  Paper  Ooy  ▼.  BobmUtm,  09  F^ 
986  (ar-4);  and  OUm  BiewUor  Co.  v*  CMgm-,  107  F^  181 

97.  <K9A«r  of  Pateal*  thougli  XeMber  of  XUagal  Oombinatlon,  out 
¥aliit«ta  AotioA  for  Ia£rlagoAOBt.*-That  a  complainant  is  a 
mombor  of-  a  combination  in  yioUtion  of  the  fiOiennan  Law, 
dooa  not  give  third  peraong  the  rig^t  to  infringe  a  patent 
of  whkh  ho^  the  complaJnaBt,  ia  owner,  nor  prednde  com- 
pUAnant  from  maintaining  a  soit  in  equity  to  enjoin  aoch 
tnfringwnent.      Qemmr^l  BleoMc  Oa.  ▼.  Wi$e,  UA  F^  922. 

9—206 

99.  ComUaatlon  Organised  to  Seceire  Asilgmaients  of  Patents  oan 
nAt  Ifalitafaa  Action  for  Infringement  against  ibSslgnsBir— 
▲  combination  among  manufactorers  of  spring-tooth  bar* 
rows»  wlioDeby  a  corporation,  organised  for  the  pnrpoee,  be- 
oomee  the  aiwilgnne  of  all  patents  owned  by  the  yarlous  man- 
irfactorers^  and  eKoentes  licenses  to  them»  so  as  to  control 
the  entire  bnslness  and  enhance  prices,  is  void  both  as  to  the 
assignments  and  licenses,  so  that  the  corporation  can  not 
maintain  a  suit  against  one  of  its  assignors  who  yiolates 
the  agreement,  for  infringement  NaHomal  Harrow  Co.  ▼. 
f  enc*.,  84  F.,  226L  1—740 

Bm  also  National  Harrow  Co.  ▼.  Quick,  07  F.,  130  (1--443). 

9^  Ta  Snf oroe  Lioease  Aeitrietion,  is  One  Vnder  Patent  laws. — ^An 
action  by  the  patentee  of  a  rotary  mimeograph  sold  mider  a 
license  restriction  that  such  machine  should  be  used  only 
with  the  stencil  paper,  ink,  siid  other  supplies  made  by  the 
patentee,  none  of  which  are  patented,  against  one  selling  ink 
to  the  purchaser  with  expectation  that  it  would  be  used  in 
connection  with  such  mimeograph,  is  one  arising  under  the 
pateot  laws,  of  which  a  Federal  court  has  Juilsdiction. 
Hemru  ▼.  A.  B.  Diet  Co,,  60  U  Bd.,  046w  9—744 

tl.  Venae  and  LinUtatUme. 

]99l  AeHsn  bgr  a  Chaaoexy  BeeeiYer-^iirlsdlotion  in  which  9Qit 
Xay  Be  Broaghtr— A  mere  chancery  receiver,  having  no  title 
to  tlia  assets  or  to  the  claim  sued  on,  can  not  maintain  an 
action  in  the  Federal  courts  in  a  jurisdiction  other  than  that 
in  which  he  was  appointed^  Btrout  v.  United  Bhoe  Ma- 
oMnery  Co.,  196  F.,  819.  4—636 

VKkk  %emi\  IrnrJTitr  of  Cerporation  Xagr  9ae  in  a.  Vorelg^r  Tails- 
diction.— A  Deceiver  of  a  corporation  who  is  a  successor  in 
title  of  the  corporation  may  sue  in  a  foreign  Jurisdiction,    /d. 

4—688 

199»  VMar  the  COayton  Law^  Suit  Xay  be  Bxonght  in  Any  mttriet  in 

WUsh  an  Agent  Xay  be  Pound  Tvansaoting  BnslniBti.— The 

Cflag^sn,  140117*  in.  pisyvlding  that  a  suit  for  viplatlon  of  the 
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Indaz— Digest 
tntttrost  lawi  may  be  brought  in  any  district  In  wltfcli  the 
defendant  resides,  or  is  fonnd,  or  has  an  agent,  and  that,  if  a 
oorporati(»i,  suit  may  be  brought  not  only  in  tiie  district 
whereof  it  is  an  inhabitant  but  also  in  any  district  #herein 
it  may  be  found  or  transacts  business,  and  that  In  such  cases 
ivocess  may  be  served  in  the  district  of  wliich  it  is  an  in- 
habitant, does  not  authorize  a  suit  against  a  corporation  in 
any  district  in  which  an  agent  may  be  found,  unless  he  is 
there  in  his  representatiye  caiiacity,  and  the  defendant  is 
more  or  less  regularly,  through  him,  transacting  business 
ther^n.    Frey  d  Ban  y.  Cudahy  PaM/ng  Co.,  228  F^  218. 

14tt.  laaM — ^Vndtr  the  Olayton  Ijaw,  Sefeadaat  Oonld  be  Sued  in  ICary- 
land,  HaTing  Had  Therein  Agents  Selieitfng  and  IlUlng  Orders 
from  a  Storage  Honie  in  Sueh  State. — ^Defendant,  a  foreign 
imcking  company,  had  agents  soliciting  orders  for  its  products 
in  Maryland,  chiefly  from  jobbing  houses,  and  fbr  the  purpose 
of  promptly  filling  such  orders  kept  a  supply  of  its  goods  with 
a  storage  company,  which  dellyered  the  same  on  orders  from 
defendant's  officers  in  other  States.  Held,  that  defiendant  was 
transacting  business  in  Maryland,  within  the  meaning  of  sec- 
tion 12  of  the  Olayton  Law ;  that  a  suit  for  a  violation  of  the 
antitrust  laws  could  be  maintained  against  it  in  that  district, 
and  that  it  might  be  brought  into  court  by  process  served 
upon  it  in  the  State  of  its  incorporation,  as  provided  in  said 
action,    fd.  S— 882 

lOA.  tr&der  Section  IS  of  the  Clayton  Ijaw,  a  Vew  York  Corporation, 
Doing  Butinen  in  Georgia,  May  be  Sued  There.— Hie  Sherman 
Law,  section  7,  authorizes  action  in  any  district  court  in  a 
district  in  wiiich  the  defendant  resides  or  is  fbund.  The  Clay- 
ton Law,  section  12,  authorises  suits  not  only  in  the  Judicial 
district  whereof  defendant  is  an  Inhabitant  but  also  in  any 
district  wherein  it  may  be  found  or  transacts  business.  The 
defendant,  a  New  York  corporation,  had  its  principal  place  of 
business  and  domicile  in  New  York,  but  it  also  carried  on 
business  in  Georgia,  though  it  had  no  agent  in  such  State  on 
whom  process  could  be  served.  Held,  that  under  the  statute 
defendant  might  be  sued  in  the  district  court  for  Georgia, 
service  being  had  on  defendant  at  its  domidle  SotUherm 
Photo  Material  Co.  v.  Battman  Kodaik  Co.,  23i  F.,  057. 

6—648 

IM.  By  Tmitee  of  Corporation  in  Biitolution,  Mutt  be  Brought  Within 
Six  Yeart  After  Committion  of  Wrongful  Aets. — ^A  trustee  of  a 
corporation,  appointed  in  dissolution  proceedings,  could  not 
recover  damages  alleged  to  have  resulted  to  its  business  from 
a  conspiracy  of  those  previously  in  control,  preventfti^  ttie 
eorporation  from  doing  business  and  using  its  patents,  where 
the  acts  enlarged  were  committed  more  than  six  y^toi  prior 
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Index— Dlceit 
to  tb»  date  of  tbe  8«lt    tUromt  y.  CTniled  Moa  MwMimjf  Oo^ 
206  P..  65L  4-5B1 

lot.  ?arl«d  of  Ltaatatf  on  Doet  Vot  Begin  to  Bu  VntU  BiMorery  of 
CoB^intQsr  a&d  Cftuie  of  AetioB.— Where  plaintiff  sued  defend- 
ants for  consEpiracy,  consisting  of  an  alleged  nnlawfol  agree- 
ment to  injure  plaintiff  in  Its  business,  in  violation  of  the 
Sberman  Law,  the  period  of  limitation  dd  not  begin  to  ran 
nntU  plaintifl  dtooovered  the  existence  of  the  conspiracy  and 
its  canse  of  actioa  American  Tobacco  Co.  ▼•  PeopU^i  Tobacco 
Co.,  204  F.,  eL  •—142 

IS.  Survkfol  and  oB^ignabOUp, 

107,  Vor  Baaages,  twnrtTes  AgaUit  Bttate  of  Beoedent,  if  He  geenred 
gosu  Benefit  at  Bzpenie  of  Plaiatiir.— Where  recovery  for  the 
lesQlts  of  a  monc^iollstic  conspiracy  is  sought  under  section  7 
of  the  Sherman  Law,  the  action  will  survive  against  the  es- 
tate of  decedent,  in  case  he  secured  some  benefit  at  the  ex- 
poise  of  the  plaintiff.  UnUed  Copper  Sec  Co.  v.  Amalga- 
mated Copper  Oo^  282  F.,  57a  0—448 

lOa.  Bar  Baaages,  Under  Shenaan  Law,  Ourvivee  Beath  of  Person 
Injured.— An  action  fOr  tr^le  damages,  brought  under  Sher- 
man Law,  section  7,  based  on  ctmibinations  in  restraint  of 
trade,  survives  the  death  of  the  person  or  dissolution  of  a 
ONrporatiim  injured,  being  an  action  for  injuries  to  property, 
whidi  mli^t  have  been  assigned.  Imperial  Film  Bmchcnge  v. 
General  FUm  Co.,  24^  F.,  967.  0—1046 

100.  Same— When  Loeal  Otatntee  in  Betpeot  to  Abatement  Have  no 
Applioation.— Local  State  sUtutes  in  respect  to  abatement  and 
survival  of  actions  have  no  application  to  an  action  depending 
solely  upon  a  stetuto  of  the  United  States.    Id.  0—1045 

110.  Same— When  no  Statute  Begnlatei  Survival,  Oenmon  £aw  Xnst 
be  Looked  To.— Where  there  Is  no  Federal  statute,  either  pre- 
venting or  permitting  the  survival  of  an  action  depending 
solely  on  a  Federal  law,  the  rules  of  common  law,  whidi  in- 
clude Judicial  opinions,  even  the  most  modern,  on  pointe  not 
regulated  by  statute,  must  be  looked  to^  te  detenntne  vrhother 
the  action  survivesL    lb.  "  0—1046 

IIL  Bight  ef ,  for  Property  Znjurlei,  is  Assignable.— A  right  of  action 
for  property  injuries,  based  <m  a  violation  oC  the.  Sherman 
Law,  and  broui^t  under  section  7,  Is  assignable;  the  action 
being  a  dvU  action,  whidi  could  be  assigned  at  common  law. 
VfiUed  Copper  Bee  Co.  v.  Amalgamaled  Copper  Co*,  2S2  F^ 
OTS.  6--440 

lis.  Bight  ef ,  for  Baauges,  Under  gheman  Law,  Xay  be  Aisigned.— 
An  action  for  treble  damagPB,  broofllit  under  Shennan  Law, 
section  7,  baasd  on  eomMnatkms  in  restraint  of  trade,  being 
an  action  for  Injuries  to  property,  may  be  sarigiwdj  the  mod- 
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ladeac— DlgMt 
en  rate  bel&g  in  favor  of  aBBlgnment  of  acttoas,  and  tort 
actions  for  injuries  to  pn^ierty  which  were  assignable  snr- 
TiTing.    Imperita  FUm  Bwehanffe  y.  Oeneral  Film  Oo^  244  F^ 
987.  «— 1046 

lis.  Same— When  Vrattee  Kay  be  Salntitnted  at  Pfadsttf  .— Where^ 
on  dissolution  of  a  corporation,  the  State  court  appointed  a 
trustee,  who  was  in  all  respects  the  eqalTalent  of  an  assignee, 
sndi  trustee  may  be  snbstitnted  as  i^aintUf  in  an  action  pre- 
vionsly  instltated  by  the  corporation  to  recover  tr^le  dam- 
ages under  Sherman  Law,  section  7,  tot  injuries  occasioned 
by  a  violation  of  the  law.    Id.  6—1047 

IS.  QeneraUif, 

114b  What  Xntt  Be  Shown.-— To  vitiate  a  combination,  audi  as-  tlie 
Shaman  Law  condemns,  it  need  not  be  shown  tiwt  the  com- 
bination, in  fbct,  results,  or  will  result,  in  a  total  suppression 
of  trade  or  in  a  complete  monopoly,  but  it  is  only  essential 
to  Aow  that  by  its  necessary  operation  it  t^ids  to  restrain 
interstate  or  international  trade  or  commerce,  or  tends  to 
create  a  monopoly  in  sudi  trade  or  commerce,  and  to  derive 
the  public  of  the  advantages  that  flow  from  free  competition. 
Wcrihem  BeomrUie*  Co.  y.  Uniied  Btaies,  1S6  U.  S.,  1»7. 
(Harlan,  Brown,  McKenna,  Day.)  6—840 

115.  Same. — ^In  order  to  maintain  tills  suit  the  Government  is  not 
obliged  to  show  that  the  agreement  in  question  was  entered 
into  for  tlie  purpose  of  restraining  trade  or  commerce,  if  such 
restraint  is  its  necessary  elfect  17.  8.  v.  Trans-Mo,  Ft.  A»m., 
166  n.  S.,  290.  1—640 

See  al8o  Plbadiko  aivo  PnAcncB. 

llSi  A  suit  brought  by  the  Attorney  Ckneial  of  the  TJnlted  States  to 
declare  the  Northern  Securities  Oo.  combination  illegal  under 
tho  Sherman  Law  is  not  an  interference  with  the  control  of 
the  States  und^  which  tiie  railroad  companies  and  the  hold- 
ing company  were,  respectively,  organised.  Northern  fifeeufi- 
t4e$  Oo.  V.  United  Btaies,  108  U.  S.,  197  (Brewer  concurring). 

S-642 

IIT.  Vo  Mght  of  Aetlon  Growtag  Out  ef  Saiti  agatnit  Plalntiir  Whieh 
Have  Hot  Been  fieeided. — The  Sherman  Law,  whidi  gives  a 
ilghit  of  action  to  ray  person  injured  by  acts  in  violation  of 
iti  provisions,  does  not  authorlm  suit  where  the  only  cause 
of  acti<Mi  is  the  bringing  of  two  suits  which  have  not  been 
decided.  Bishop  v.  Amer.  Preservertf  Co.,,  51  F.,  272.  1—^ 
fifes  oleo  IivoicnaBifTS. 

lis.  Keoeiver  Xay  Ifaintain  Action  for  InjTiriet.~Where  a  corpora- 
tion is  in  the  hands  of  a  receiver,  an  action  f6r  injuries  to 
the  corporation  should  be  prosecuted  by  him  for  the  benefit 
of  the  corporatfott's  credltora.  Amee  y.  ^taertoMi  TeL  d  TeL 
a(m»F^82fll  S~002 
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Uik  IttftMUHor  «f  MBHilwn  for  VmlawfU  A0lik-*A  dmiiM  In  tbe  oon- 
stttntloD  of  a  labor  wganlKatlon  wkMi  proyld«B  that  certain 
of  Ita  oflloera  **8liall  nse  all  iba  means  In  tlieir  power**  to 
bring  non*iinion  shops  into  the  trade,  does  not  neoessarHy 
Inply  that  tlieee  ofltem  shall  nse  other  than  lawful  means, 
and  the  fact  alone  that  a  member  coQtribotes  money  to  the 
BiqKwrt  of  the  organisation  does  not  make  him  responsible  as 
a  prinelpal  for  udawful  acts  of  the  oOkceeu  or  their  agents, 
bat  in  Older  that  his  contributions  shall  haye  each  eflFect 
something  move  must  be  shown,  as  that  nnlawfnl  means  had 
been  so  frequently  used  with  the  express  (nr  tadt  approyal  of 
tlM  association  that  its  agents  were  warranted  in  assoming 
that  tfaey  mli^t  use  sach  means^  and  that  the  association  and 
Its  indiTidnal  members  would  approve  or  tolerate  such  use, 
whenever  the  end  sought  to  be  attained  might  be  best  attained 
thereby.    LauOor  y.  Xioeire,  187  F.,  G28.  4—200 

IM.  Vor  Saaaget  Ukder  the  Aati-Trait  and  latenlate  Oooimeroe 
Aetii — ^Where  a  count  in  a  complaint  against  an  interstate 
carrier  alleged  a  discrimination  in  rates  against  plaintiff, 
in  that  deftedant  charged  plaintiff  the  full  tariff  rates  and 
permitted  plaintiff's  competitors  by  a  device  to  tranqwrt 
their  similar  products  at  a  lower  rate^  it  stated  a  cause  of 
action  for  violating  the  Interstate  CkMnmerce  Act,  prohibit- 
ing discrimination,  and  was  therefore  not  demurrable,  though 
It  also  insufficiently  attempted  to  allege  a  combination  or 
conspiracy*  on  defendant's  part,  with  certain  odier  rail- 
roads to  restrain  trade,  and  to  recover  treble  damages  under 
the  Sherman  Law.  Amerio&n  UwUm  Coal  Co.  y«  Penna  R.  R. 
Oo.t  150  F.,  279.  S— S14 

in.  Xa  Aetloa  for  namagM,  Iminatezial  whether  ttie  aets  etiplitaed 
of  were  themaelvei  aeti  of  Interstate  Oomiaerea. — ^In  an 
action  tor  damages  caused  to  plaintiff  by  a  combination  in 
restraint  of  interstate  commerce,  it  is  immaterial  whether  the 
acts  in  pursuance  of  the  combination  which  injured  plaintiff 
wcM  themselyes  acts  of  interstate  ocMnmerce;  the  illegality 
arising  ftom  the  project  or  plan  as  a  whole.  MarimeUi,  Lim, 
v.  Untied  BcoHng  Ogloet,  227  F.,  170.  5—061 

Mb  Xa  action  for  Injnrlet  resulting  from  eoasplraey,  Immaterial 
tluit  person  injaxed  was  not  engaged  In  Interstate  oesimefaBk— 
In  an  action  under  section  7  irf  the  Shetman  Law,  far  injuries 
vesnUIng  from  a  conspiracy  to  perfect  a  monopoly,  it  js 
Immaterial  that  the  person  injured  was  not  engaged  in  inter- 
state commerce;  it  being  sufficient  if  such  person  was  directly 
afltoeted.  Ufntted  Capper  Beo,  Co.  v»  AnuUgameML  Capper  Co., 
2»  ».,  57T.  «-477 

lA  Xa  aotlen  for  damages,  the  fast  that  plaintiff  only  desired  lasts 
for  Ms  owm  use,  did  not  deprlw  restoalnt  of  Its  Interstate 
efearaotaiv  eter^^The  tect  that  plahsttff  was  a.  citizen  ef 
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MftMBditi80tt8,  manufactorlng  robber  Ibolwwr  In  that  Staler 
and  was  not  a  dealer  in  laet^  and  only  desired  to  buy  lasts 
for  Us  own  use,  and  not  tor  resale^  did  not  deprlye  tbe 
restraint  of  trade,  so  fiir  as  it  affected  plaintiff^  of  the  inter- 
state diaracter  necessary  to  bring  it  wittain  tbe  Sherman 
Law,  as  the  restraint  or  control  obtained  by  the  rubber 
eomiMiny  was  a  single  thing*  not  eonflned  to  Masssdiosetts^ 
and  restricted  the  trade  of  the  last  mannfacturers  with 
everybody,  including  dtisens  of  th^r  own  Stata  Hood 
Rubber  Co.  t.  17.  £L  Rubber  Co,.  229  F^  688.  0—427 

124.  Aotioa  for  Samageg  Xay  be  Xaiatalned  VmAer  the  Clayton  Law, 
Althoagh  Vederal  Trade  Cemmitiion  Has  Taken  as  Aetioa. — 
An  action  may  sometimes  be  maintained  in  a  Federal  district 
conrt  to  recover  damages  for  alleged  price  discriminations  by 
defendant  against  plaintiff  in  violation  of  the  Glaytcm  Law, 
althoagh  the  Federal  Trade  Oommission  has  taken  no  action 
in  the  premises.  Prey  d  Son  v.  Cudahy  Paokiny  Co.,  232  F., 
64a  8—884 

laa.  Same— la  Aetioa  for  Baaages,  AU  Parties  Privy  to  the  General 
Plan,  Properly  Joined* — In  an  action  for  damages  caused  by 
such  combination,  all  of  the  parties  privy  to  the  general  plan 
were  properly  joined,  though  the  execution  of  different  parts 
of  the  plan  was  confined  to  individuals.  Mc^rieneiU  (Ltd.)  v. 
United  Booking  Offices,  227  F.,  171.  1^-058 

IM.  For  Damages  Under  Sherman  Law,  Soaadi  in  Tort — An  action 
under  the  Sherman  Law,  section  7,  for  treble  damages  for  in- 
juries to  person  or  property  by  reason  of  unlawful  monopoly, 
is  one  for  a  personal  wrong,  and  sounds  in  tort.  Imperiai 
FUm  Exchange  v.  General  Film  Co,,  244  F.,  987.  8—1045 

187.  Ve  Aule  that  Civil  Suit  Shall  Await  Trial  of  Oriadnal  Aatint— 

There  is  no  rule  that  civil  suits  brought  under  the  Sherman 
Law  to  dissolve  the  combination  must  await  the  trial  of 
criminal  actions  against  the  same  defendants,  and  whether 
the  trial  of  the  dvil  action  shall  be  dtiayed  because  some  of 
the  defendants  refuse  to  testify  as  witnesses  for  other  de- 
fendants is  a  matter  in  the  discretion  of  the  trial  court,  and 
in  the  absence  of  abuse,  not  reviewaMa  BUmdard  BanUary 
Mfg.  Co.  V.  U.  B.,  226  U.  S.,  52.  4-^1 

188.  Same— <kmtiaaaaee  of.  Within  Diseretlea  of  Trial  Ceart-^The 

trial  court  did  not  abuse  its  discretion  in  denying  a  motion 
by  defendants  in  a  civil  suit  broui^  by  the  Government 
under  the  Sherman  Law,  for  an  enlargement  of  time  to  take 
testimony,  based  upon  the  ground  that  they  had  been  pre- 
vented by  the  action  of  the  Qovemment  in  instltuttng  criminal 
proceedings  from  properly  presenting  their  defenas,  in  that 
the  Government  apprehending  that  the  witnesses  for  the  de- 
fense were  called  to  give  them  immunity  from  the  criminal 
prosecution  then  pending,  notified  them  that  if  they  testified 
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tlMy  would  do  00  ftt  their  peril,  as  Immimity  eonld  only  be 
daimed  by  witnenee  for  the  QoTemment,  whereoiNMi,  on  the 
advice  of  counsel,  they  refused  to  testify,  leaying  the  defend- 
ants without  the  benefit  of  the  eridenee  which  they  cenld 
haye  giTen.    67  L.  Bd^  107.  4—^61 

ua  diueie,  the  question  not  discussed  or  decided,  whether  an  original 
action  can  be  maintained  in  the  State  courts  for  injunction 
and  damages  under  the  Sherman  Law.  Strau$  y.  Amerietm 
Pub.  A$9^%  281  U.  S.,  287.  4—866 


II. 
i.  IndefinUene$99  4»pUoiiy. 

180.  Xadeiiaiteneis. — ^In  an  action  by  a  corporation  for  the  infringe- 

ment of  eleyator  patents,  an  answer  alleging  as  a  defense 
that  the  plalntilf  is  an  unlawful  combination  In  restraint  of 
trade  and  in  yiolation  of  the  Sherman  Law  but  which  fails 
to  state  who  are  in  the  c(mibination  in  the  agreement  diar- 
acterieed  as  unlawful,  and  does  not  disclose  folly  and  in 
detail  that  the  combination  was  entered  into  after  the  act 
to6k  effect,  and  all  the  fiicts  necessary  to  show  Its  Illegality, 
is  Insufllclent  for  indeflnltenesSb  OiU  Elevator  Oo.  t.  Geiffer, 
107  F.,  181.  8—66 

181.  IhipUeity.— A  declaration  in  an  action  brought  under  section  7 

of  the  Sherman  Law  to  recover  damages  for  a  yiolation  of 
section  1  of  the  act,  which  alleges  in  a  single  count  that 
defendant  altered  into  a  "contract,  combinatioa,  and  con- 
flplracy  "  In  restraint  of  trade,  is  bad  for  dm^dty.  Rice  y. 
Bt&ndard  OU  Co.,  134  F.,  464.  8—688 

18iL  Same. — ^The  Sherman  Law  makes  a  distinction  between  a  ccm- 
tract  and  a  combination  or  conspiracy  in  restraint  of  trade. 
/5.  8—684 

MuLTiTAKioxTSNESs.    See  Plbadinq  AITD  PEACnCft. 

188.  When  General  Ayennent  of  Injury  Insaflloient. — Where^  in  an 
aetlon  by  a  stockholder  of  a  corporation  against  defendant, 
'the  only  injury  alleged  was  to  the  corporation,  a  g^eral 
ayerment  that  plaintiff  had  been  greatly  injured;  in  his 
business  and  i»operty  was  tnanffldait  as  an  alh^tion  of 
Injuiy  to  plaintiff  distinct  from  that  to  the  corporation. 
Amee  y.  American  Tek  d  TO.  Co.,  166  F^  822.  8—688 

t.  ifotiiraei  im  vMaiUm  of  AnU-Trmt  Aoif  or  of  am  aet  of  Oongreee. 


18C.  9he  def  enie  that  a  ooortraet  is  Im  violation  of  the  8hex 

Which  makes  illegia   eyery  contract  yiolatiye  of  its  pro- 
yltfoQS,  may  be  set  up  by  a  prlyate  Indiyldoal  when  sued 
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thflnon,  and*  if  proved,  ooMtltates  a  0iMd  (Mmrn  to  tbe 
MtfML    BemmU  ▼•  Nuiio§uU.  Samno  Co,,  IM  U.  fik  m 

»— 170 

IM.  8iaM.-*Aii7<me  sumI  upon  a  contract  may  set  up  as  a  deftaae 

that  it  is  a  yiolation  of  an  act  of  OongreoiL   id.  t— 160 

Si  lUeffiU  ooflnMaaKoa^Piirokdset  frowk,  $6rvhm^ 

IM.  Tayment  for  Senleet  oaa  aot  be  Avoided  lieo^mae  Bepformed  bj 
a  Tratt— Towage. — One  who  requests  and  accepts  the  serv- 
ices of  a  tug  for  towage  purposes  can  not  escape  paying  the 
reasonable  value  of  the  senrioes  rendered  on  the  ground  that 
the  tug  owners  are  m^nbers  of  an  association  which  is  illegal 
under  the  Sherman  Law,  r^ating  to  trusts  and  monopoliea 
Tke  Ckariet  B.  WitewaU,  74  F.,  802.  1—406 

Aillrmed,  86  F.,  671  (1—^60). 

UOr*  Vaymest  of  Vote  for  Qoods  Pavehaaed  oaa  aot  be  Avoided  be- 
eaaso  Bought  from  a  Tnutw— A  note  made  for  a  balance  due 
<m  goods  bought  from  a  corporatl<m  can  not  bo  avoided 
merdy  because  the  latter  is  a  trust  organised  to  create  and 
carry  ont  restrlcti<mB  in  txado  contrary  to  the  Sherman  Law, 
as  that  only  covers  contracts  which  are  themselves  in  re- 
straint of  trade,  and  does  not  affect  thoso  which  ''merely 
indirectly,  remotely,  incidoitally,  or  collaterally  regulate^  to 
a  gieatw  or  less  degree^  interstate  commerce  bel^een  the 
States."  UiUon  Sewer-Pipe  Co.  v.  ConmoUt,  00  F.,  854.  t— 1 
Allrmedt  184  U.  a,  MO  (S— U8). 
Bee  also   Denneh^  v.  MoNulte,  86  F.,  825  (1—^86). 

IMi  A  eontraot  for  the  tale  of  merohandlae  Is  aot  rendered  Illegal 
by  the  faot  that  the  seUiag  oorposatioa  la  a  trnst  or  mo- 
nopoly organised  in  violation  of  law,  ^ther  Federal  or 
State;  the  contract  of  sale  being  collateral  and  having  no 
direct  r^aticm  to  the  unlawful  scheme  or  combination, 
Chicago  Wall  Paper  MUU  v.  Oeaerol  Paper  Co..  147  F<^  401. 

0—1027 
See  also  ContinmUai  Wall  Paper  Co.  v.  Lewie  Voipkit  4  Bom  Co.^ 
148  F.,  040  (S-^4)  ;  212  U.  S.,  227  (S--48a). 

UH  Eeeovery  on  OeUateral  Contrast  by  llember  ef  Oombftaatloa  in 
Bestraiat  of  laterstaie  Trader— Tlie  Sherman  Law,  section 
1^  does  not  invalidate  or  prevoit  a  recovery  tat  the  breadi 
of  a  eoUateral  contract  for  the  mannftirture  and  sale  of 
goods  by  a  m^nber  of  a  combination  formed  for  the  porpoee 
et  lestralnlng  intscstate  tnade  in  such  gooda  JMHw  Beam 
Plate  QUui  Co.  v.  Highland  Qlau  Co.,  143  F.,  242.       0-006 

M0.>  fhe  VOMT  to  Bisselfe  a  Oomhteatlen  Zaooaslstonft  ^th  BigMef 
ladMAsal  to  Assert  Its  niegaUly  as  Delense  lo  a.  Coatraot— 
The  power  given  by  the  Shennan  Law  to  the  Attap^  General 
to  dissolve  a  corporation  <w  combination  as  violative  of  fliat 
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:  withlte  rWbt  of  an  InOMdMl  to  i 
a  detense  to  a  contract  on  wbich  he  is  ottierwiae  legally  liable 
tluit  the  other  party  has  no  legal  ezietence  in  contemplation 
of  that  act  WUder  Mfg.  Co.  y.  Com  FroimcU  Ref.  Oo^  286 
U.  &,  174.  ^— H4 

Ml.  lg»e  garty  Can  Vet  Assert  as  Dsf eaie  to  a  Salt  for  Xoaey  Vaet 
tiiat  Plaintiff  Was  Organiaed  in  Ylolatfon  ef  glMman  law.— 
In  Cm^tlmmM  WaU  Paper  Co,  ▼.  Voiffht,  212  U.  a,  227,  the 
oontraot  inyolved  was  not  held  illegal  becanse  a  party  thereto 
was  an  illegal  combination  nnder  the  Sherman  Law,  bnt  uptm 
elements  of  illegality  Inhering  in  the  contract  itself.  In  this 
case,  held  that  a  party  can  not  assert  as  a  defense  to  a  salt 
tat  money  otherwise  dne  nnder  a  oonti^act,  not  inherently 
Illegal,  the  fact  that  the  party  otherwise  admittedly  entitled 
to  recover  is  an  illegal  combination  nnder  tte  Sherman 
Law.    Jb.  6—668 

-Beeovery  of  Purchase  Price  Can  Vot  be  IMeaAsd  t^  tL 
of  Centraot  of  SaelmslTely  Dealing  with  Ooiporation 
Suing,  er  13wt  the  Ctoods  Conld  Hot  be  KestfM.-*BeooTery  of 
the  pnrcfaase  price  for  goods  sold  and  delivered  by  a  corpora- 
tion organised  in  violation  of  the  Sherman  Law  may  not  be 
denied  becanse  the  goods  were  sold  npon  condition  whid& 
made  the  paynmit  to  the  porciiaser  of  his  percentage  nnder  a 
proposed  pn^t-obaring  scheme  devised  by  the  corporation 
depend  npon  the  ezidnsive  dealing  of  the  pnrdiassr  with  the 
corporation  during  the  following  year,  or  becanse,  nnder  the 
contract  of  sale,  the  goods  coold  not  be  remM,    Gfi  L.  Bd.,  620. 

6—649 
4.  Patentt^-IUe^a  eambknatUm, 

Mi.  bfringement  of  Patent — Ho  Defense  that  the  Owner  Is  an  Illegal 
Coiporation  nnder  gherman  Ijaw.— The  fbct  that  the  owner  of 
a  patent  is  a  corporation  alleged  to  have  been  formed  in  viola- 
tion of  the  Sherman  Law,  and  that  the  patent  is  alleged  to 
have  been  assigned  to  it  in  fnrtherance  of  the  illegal  purpose  to 
create  a  monopoly  and  control  the  price  of  an  article  of  com- 
merce, is  not  available  to  an  infringer  of  snch  patent  to  deftet 
a  snit  for  the  infringement  UTational  Fotdinff-Bom  d  Paper 
<ao.  V.  ReibertBOfi^,  90  F.,  666.  t--4 

16*.  game. — ^In  an  action  by  a  corporation  for  the  infrtngement  of 
elevator  patents,  a  private  def^dant  was  not  ^titled  to  nrge 
as  a  defense  that  plaintiff  was  a  corporation  organized  mer^ 
for  the  purpose  of  holding  the  legal  title  to  various  elevator 
patents  alleging  to  have  been  infringed,  for  the  purpose  of 
coBtroUing  sales  and  enhancing  prices  of  levators  and  ap- 
poamtus,  without  itself  engaging  in  the  manuftkcture  *and  sale 
of  m0L  apiMinces,  In  violation  of  the  Sherman  Lnw,  since 
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until  tbe  United  States  lias  acted  anA  sooslit  to  ^rosBcnte  the 
lOaintlfl  for  violation  of  saeh  act  an  infringer  of  the  plaintifrs 
pat^it  will  not  be  permitted  to  raise  snch  issue  as  a  defense 
tbereto.    OM  Blevaicr  Co.  y.  CMger,  107  F.,  13L  ^-^ 

Itf .  Zttfiiagement  Suit  oaa  not  be  Xaintained  by  Combiaation  of 
Patent  Owners  against  Assignor^~A  combination  among  mami- 
tectorers  of  spring-tooth  harrows,  whereby  a  corporation,  or- 
ganized fKxr  the  purpose,  becomes  the  assignee  of  all  patents 
owned  by  the  various  manuf  actorers,  and  executes  licenses  to 
them,  so  as  to  control  the  entire  business  and  enhance  prices, 
is  void  both  as  to  the  assignments  and  licenses,  so  that  the 
corporation  can  not  maintain  a  suit  against  one  of  its  as- 
signors who  violates  the  agreement,  f<Nr  infringement  ^o^ 
t4anal  Harrow  Co,  v.  Henoh,  84  F.,  226.  1—746 

Bee  aUo  National  Harrow  Co.  v.  Quiet,  67  F.,  180  (l--i4S) ; 
and  AcnoiTs  and  Detsnsks,  79-^1. 

146,  OlaiM  of  Valawfal  CombinatioB  no  Defense  to  Salt  for  Inftinfo- 

meat  of  Tiade-Xark.— The  dalm  that  a  conveyance  by  one 
manufacturing  corporation  to  another  of  all  its  property, 
Indiuding  its  trade-marks,  trade-names^  brands,  and  labels, 
contains  a  provision  in  violation  of  the  Sherman  Law  of  the 
United  States,  Is  not  available  as  a  defoise  by  another  manu- 
facturer when  sued  for  infringement  or  unfair  competition  in 
respect  to  a  trade-mark,  brand,  or  lab^  where  it  is  diown 
that  the  same  has  been  continuously  used  by  the  grantee  as 
its  own,  since  a  time  prior  to  the  commencement  of  the  al- 
leged infringement  or  unfair  imitation.  BeynokU  Tof>aoeo 
Co.  V.  AUen  Bros.  Tobacco  Co.,  151  F.,  833.  S — ^154 

147.  Suit  for  Infringement— I>efenBes.--That  a  complainant  is  itsdf; 

or  is  a  member  of,  a  combination  in  violation  of  the  Sherman 
Law,  is  not  a  defense  available  In  an  action  for  the  infrinve- 
ment  of  a  patent  nor  does  it  ehow  a  defect  in  complalnant^s 
title    MoUom  Picture  Patents  Co.  v.  Lacmmle,  178  F.,  106. 

«— 766 

146.  Suit  for  Inftiagement. — ^niat  the  owner  of  a  patent  Is  a  party 
to  an  illegal  combination  in  restraint  of  trade  does  not«de- 
prive  him  of  the  right  to  sue  for  Infringement  of  his  patent 
Virtue  V.  Creamery  Package  Mfg.  Co.,  179  F.,  HO.       S— 801 

146.  Same. — ^Evidence  held  insufficient  to  establicdi  a  combination 
or  conspiracy  in  restraint  of  Interstate  trade  or  commerce 
between  two  defendants,  each  of  whom  brought  a  suit  against 
plaintiff  for  infringement  of  a  different  patent  which  would 
sustain  an  action  by  plaintiff  for  treble  damages  undw  the 
Sherman  Law.    rb.  S--801 

UO.  Suit  for  Infriagement— Allegation  of  Unlawful  Gonspiraey.^ 
It  is  no  defense  to  a  suit  fbr  Infringement  of  a  patent  that 
the  complainant  and  third  persosis  have  entered  into  an 
Illegal  combinatioa  or  conspiracy  in  restraint  of  trade;  and 
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Bdch  defense  Is  not  aided  by  an  allegation  in  the  answw 
that  the  salt  is  not  brooght  in  good  faith  to  prevent  in- 
fringement, bnt  for  the  pnriK>8e  of  making  such  comq;»lrac7 
effective.    Motion  Picture  PatenU  Co,  ▼.  UUman,  186  F.,  175. 

4—47 

151.  Patent — ^Ho   Defense  to   Suit  for   Infringenient,   that  it   was 

Acquired  in  Aid  of  an  ITnlawfnl  Combination. — ^An  aarignee 
of  a  patent  holding  under  an  assignment  made  in  aid  of  a 
combination  Yiolative  of  the  Sherman  Law  may  sue  hi 
equity  an  Infringer  of  the  patent  who  can  not  justify  liis 
wrongful  acts  by  attacking  the  assignee  as  an  unlawful 
combination,  since  a  decree  establishing  title  in  the  assignee 
and  an  infringement  by  the  infringer  need  not  touch  the 
question  of  illegal  combination.  U.  8.  Fire  Bae,,  etc^  Co.  ▼. 
Hoisted  Co.,  196  F.,  295.  4—468 

152.  That  Vnited  States  has  Instituted  Suit  Against  a  Corporation 

as  an  Illegal  Xonopoly,  is  no  Defense  to  an  Infringement 
Suit. — ^An  allegation  in  the  answer  in  an  infriog^nent  suit 
that  the  United  States  had  instituted  a  suit  for  the  dis- 
solution of  complainant  corporation  as  an  illegal  monopoly 
states  no  ground  of  defense,  since  the  fact  alleged,  if  proved, 
would  be  irrelevant  Motion  Picture  Patents  Oo,  v.  EcUUr 
FUm  Co.,  208  F.,  416.  5—844 

5.  Ai/reement  not  to  engage  in  business. 

158.  Suit  to  Enforce. — In  a  suit  to  enjoin  a  defendant  from  Tiolat- 
ing  a  contract  by  which  for  a  valuable  consideration  he  cove- 
nanted not  to  engage  in  business  for  himself  or  another  in 
competition  with  that  of  comx)lalnant  for  a  term  of  years, 
and  to  oijoin  a  co-defendant  from  employing  his  services  in 
a  competing  business,  it  is  no  defense  that  his  co-detaidant 
hired  him  in  ignorance  of  the  contract,  and  will  Batter  dam- 
age if  deprived  of  his  servieea  A.  Booth  d  Co.  v.  Davis^ 
127  F.,  875.  »-8l:9 

Affirmed,  131  F.,  31   («— 526). 
Bee  also  Rohinson  y.  BubvrbCfn  Brick  Oo^  127  F.,  804  (8-^812). 

6.  OeneraOy. 

154.  That  Combination  Has  Hot  Been  Injurious  to  the  PubHe. — ^It  Is 
no  defense  to  a  suit  to  dissolve  a  combination  as  Illegal,  under 
the  Sherman  Law,  that  it  has  not  been  productive  of  injury 
to  the  public  or  even  that  it  has  been  beneficial,  by  enabling 
the  combination  to  compete  for  business  in  a  wider  field. 
U.  8,  V.  Chesapeake  d  O,  Fuel  Co.,  105  F.,  03.  8—84 

Affirmed,  115  F.,  610  (8—151). 
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4ii.  ThMX  ^OomMatttlom  Zi  In  the  JPonn  of  ft  Garpontloa  or  Holding 
Goaipaigr.— The  fact  that  the  pnipoee  of  an  illegal  combination 
between  stockholders  of  two  railroad  companies  operating 
parallel  and  competing  interstate  lines,  to  secure  nnlty  of 
interest  and  control  of  such  comxMinies  and  to  prerent  com- 
petition, has  he&a,  accomplished  by  the  formation  of  a  cor- 
poration which  has  acquired  the  ownership  of  a  majority  of 
the  stock  of  each  of  the  companies,  can  not  be  urged  to  defeat 
a  suit  by  the  United  States  to  restrain  the  exercise  of  the 
power  so  illegally  acquired  by  the  corporation  through  snd& 
combinati<Hi,  as  imposing  a  restraint  upon  interstate  com- 
merce in  violation  of  the  Sherman  Law.  17.  £f.  y.  Northern 
Seowities  Co^  120  F^  721.  S>-215 

15C  Sane— auostloBs  of  Benefit  to  the  PubUo— PubUo  PoUoy.— Where 
the  tf  ect  of  a  combination  Is  to  directly  prevent  competition 
between  two  parallel  and  naturally  competing  lines  of  rail- 
road engaged  in  interstate  business,  it  is  in  restraint  of  inter- 
state commerce,  and  a  violation  of  the  Sherman  Law;  and 
the  court,  in  a  suit  to  enjoin  it  as  such,  can  not  consider  the 
question  whether  the  combination  may  not  be  of  greater  bene- 
fit to  the  public  than  competition  would  be ;  that  being  a  ques- 
tion of  public  poUcy,  to  be  determined  by  Oongress.    lb. 

»— 228 
Affirmed,  108  U.  S^  197  (2--888). 

157.  The  pendeaoy  of  a  suit  in  a  oourt  ean  not  be  pleaded  in  abate- 
ment of  an  action  in  a  circuit  court  of  the  United  States  to 
recover  treble  damages  under  section  7  of  the  Sherman  Law, 
since  the  State  court  is  without  Jurisdiction  to  enforce  the 
remedy  given  by  said  section,  and  therefore  the  same  case  can 
not  be  depending  in  both  courta    Loewe  v.  Lawior,  ISO  F.« 

ess.  t-^ms 

Ifg,  Settlement  with  One  of  Two  Joint  Wrong^oen  Bar  to  Turther 
Beeovery.-— Ptatintur  brought  suit  in  a  State  court  against  the 
president  of  a  wholesale  grocers'  association  to  recover  dam- 
ages for  an  alleged  wrongful  interference  with  his  business. 
He  subsequently  commenced  an  action  in  a  Federal  court 
against  the  association  to  recover  damages  for  the  same  in- 
Jury,  alleged  to  have  been  caused  by  a  conspiracy  in  restraint 
of  trade,  in  violation  of  the  German  Law.  Pending  such 
action  he  settled  the  suit  in  the  State  court,  and  received  pay- 
nent  of  the  agreed  sum  from  the  defendant  therein,  H^ld, 
that  audi  settlement  was  an  accord  and  satisftictlon  of  his 
entire  claim  and  a  bar  to  the  second  suit,  and  that,  not  being 
entitled  to  recover  actual  damages  In  sudi  suit,  he  was  not 
entitled  to  recover  the  threefold  damages  or  attorney's  f^es 
provided  for  by  section  7  of  the  act  Clabaugh  v.  Bouihem 
Wholeiole  Grocer^  At^n,  181 F.,  707.  t— «15 
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lit.  Vo  Setaue  t»  A«ttOB  That  Xnut  Ootp«nti«a  Zi  Vot  •  Vormal 
Fartj  When  Bepmealed  hy  Its  PresideBl--Wliere  a  contract 
for  the  organization  of  plaintiff  corporation  waa  made  for  Uie 
porpoee  of  enabling  a  trust  organised  to  monopoliia  tlie  ta^ 
neaa  to  control  it,  and  the  tmat  interest  in  the  corporation 
was  represented  fay  P.  in  person,  who  was.  president  of  the 
tmst,  it  was  no  answer,  to  an  objection  that  the  conlract  was 
¥oid  as  in  restraint  of  trader  that  the  tmst  oovpomtion  was 
not  a  formal  party  to  the  proceeding.  McCkmneU  ▼•:  Oatnon- 
MoCowneU  Oo^  152  F.,  881.  6—200 

190.  Aets  of  7oreigB  Oovemment. — ^Where  plaintUTa  pUgfttation  in 
Panama,  over  which  the  Costa  Rican  GoTernment  exerckMl 
de  facto  sovereignty,  was  injured  through  the  acta  of. the 
Oosta  Blcan  oflOc^rs  and  soldiers  acting  pursuant  to  an  alleged 
oenqiiracy  between  the  offieers  of  the  CkMta  Bioai  Goyem- 
ment  and  defendant,  plaintiff's  competitor  in  bnsiofiss,  defend- 
ant could  not  be  charged  with  the  acts,  of  sudi  Oesta  Rican 
officials  on  the  theory  that  the  Oosta  Bican  Government 
merely  acted  as  defendant's  agent  in  canying  out  its  desires, 
there  being  nothing  to  show  that  the  Oosta  Blcan  Govemment 
?ras  not  acting  on  its  own  responsibility  and  in  its  goyem- 
mental  capacity.    American  Bamana  C<k  v.  UwUed  Frwit^a^ 

lee  F.,  26a  s— gto 

1€1.  Bsms  ioyewunent  and  Indlyidaal  Hot  Joint  Teri-Feaion, — 
Where  officers  and  soldiers  of  Oosta  Rica  commitled  depreda- 
tions on  plaintiff's  plantation  in  Panama,  throoi^  «n  alleged 
coDspiTBcy  between  defendant  and  the  goyeming  officials  of 
Oosta  Rica,  defendant  and  the  Oosta  Rican  Qoyemment  could 
not  be  regarded  as  joint  tort-feasors,    /d.  8—570 

lit.  All  Defenies  Open  Vader  Ckneoral  Isivs. — lliis  court,  having  on 
an  appeal  under  the  Oriminal  Aj^ieals  Act  of  BCasch  2,  1907, 
held  that  allegations  as  to  oontinuanoe  of  a  eonsiiracy  can 
not  be  met  by  fecial  plea  in  bar,  all  defenses,  indndlng  that 
of  limitations  by  the  ending  of  the  c<Mispiracy  more  than  three 
years  before  the  finding  of  the  indictment,  will  be  open  undor 
the  general  issue  and  unaffected  by  this  decision.  U.  8.  v. 
Ki$9^  218  U.  S.,  610.  8-^^-825 

188.  0eod  Xetiyes  of  Ooas^iraten  ae  Defease.— ^nder  tlie  Sherman 
Law,  which  denounced  unreasonable  competitiOB  and  con- 
qplrades,  a  "conspiracy  "  may  have  as  an  elesnent  the  seeking 
of  an  unlawful  end  or  the  employment  of  uidawful  means,  and 
the  good  motives  of  the  conspirators  are  no  defense.  17.  B, 
V.  MoUtm  Piehtre  Pat.  (To.,  225  F.,  806.  8—218 

188.  Same— Where  the  Pttipess  was  to  Bestoain,  ttat  Asti  dM  not  Be- 
late  Dtreetly  to  laterttate  Oonoieree,  not  a  Sefense.— That  the 
alleged  onlawfal  aets  of  defendants  did  not  ralate  directly 
to  interstate  conuaerce  is  not  sdetaMSi  whese  it  was  their 
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fnrpose  to  restrain  such  commerce^  and  tbat  was  their  neces- 
sary, although  Indirect,  effect    Dowd  y.  UnUed  Mine  Workers 
of  America,  285  F^  7.  •-«68 

169.  Whea  Boetrine  of  LaohM  it  ZnappUoable.— The  doctrine  of 
laches  Is  Inapplicable  to  a  salt  to  abrogate  an  Illegal  mo- 
nopoly, where  some  of  the  acts  In  fortheranee  of  the  mo- 
nopoly were  committed  Jost  before  the  flUng  of  the  bill,  and 
in  addition  to  thls»  defendants  were  apprised  before  the 
beginning  of  tiie  solt  that  their  methods  of  doing  boslnesB 
were  deemed  by  the  Goyemment  yUdatlons  of  the  statute. 
U.  8.  y.  Bastman  Kodak  €o^  280  F.,  623.  i-«2 

Mlt. 

L  Vet  Vnlawfal  to  Xako,  In  Good  Faith,  Oomparattre  Deaon- 
strationt  of  Cash  Beglstert  with  Those  of  Competitors^— 
It  was  not  pnlawfnl  for  the  officers  and  agents  of  a  com- 
pany manufacturing  and  selUng  cash  registers  to  compare 
by  oomparatlye  d^uonstratlons  or  otherwise  competltlye 
cash  registers  with  their  cash  registers,  for  the  purpose  ot 
demonstrating  the  superiority  of  their  register,  and  thereby 
induce  prospective  purchasers  to  buy  it  PatterMom  y.  17.  fif., 
222  F.,  660.  6—137 

t.  Same — Unlawful  to  Induce  Purohaten  of  Conpeting  Oash  Keg^ 
Istert  to  Break  their  Coatraots  of  Furehase. — It  was  un- 
lawful for  the  offloers  and  agoits  of  the  N.  OooiMUiy,  en- 
gaged in  manufacturing  and  selling  cash  registers,  to  sell 
or  offer  to  sdl  and  try  to  sell  the  N.  Oompany's  cash  reg- 
isters to  persons  who  had  bought  and  owned  competing  cash 
registers.  If  this  inyolyed  the  purchaser  breaking  his  con- 
tract with  the  competitor  In  any  particular,  or  was  done  for 
the  purpose  of  driylng  the  competitor  from  the  field;  and 
on  a  trial  for  conspiring  in  restraint  of  the  interstate  trade 
<  of  competitors;  an  instruction  tiiat  it  was  not  unlawful  for 
such  officers  and  agents  to  sell  or  offer  and  try  to  :s^  cash 
registers  to  persons  who  owned  competing  tvglsters  in 
sKchange  at  such  price  as  was  satlsfiactory  to  the  parties 
needed  qualification,  and  was  properly  refused.    Ibk    6 — 187 

t.  lame— Whether  it  wai  Lawful  or  not  to  Beguile  Agents  to 
Beport  Hamet  of  Purskateri  of  Competing  Begistert,  Be- 
pended  Vpon  Banner  in  Whieh,  and  Purpose  for  Whieh,  the 
Information  was  Beonxed.— Whether  it  was  unlawful  for 
tke  officers  and  agents  of  the  N.  Company,  engaged  in  manu- 
facturing and  selling  cash  registers,  to  require  agents  of 
that  company  to  report  the  names  of  persons  who  had  pur- 
diased  cash  registers  from  eostpctltors,  or  to  secure  samplte 
of  machines  pot  on  tlM  market  fhom  competitora,  depended 
on  the  manner  in  which  the  Information  or  samples  were 
•htstngd  or  secured;  and  on  a  trial  for  conspiring  in  re- 
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Btralnt  of  the  IntenUte  trade  and  eommeroe  of  competl- 
ton  of  the  N.  Company,  an  inatniettim  that  it  was  not  nn- 
lawfol   to  80  reqoire  was  too   broa4,  and  was  properly 
refused,    ib.  S— 136 

See  oUo  Uhlawful  Acts. 
AMLUIiETAATOEfl  AMB  IXSCVTOXI. 

l;  la  Abseaee  of  a  Statute,  Szeoator  Can  9e  flaed  Only  in  State 
Gvaatinir  Iiottert. — ^An  executor  may  not,  in  the  absence  of 
statate  anthoriaing  it,  be  sned  outside  of  tlie  State  granting 
hiS  letters.    TAorbiim  t.  Gales,  225  F.,  613.  6—200 

t.  Same — ^The  Sabjeot  of  Administration  a  Prooeeding  in  rem,  and 
Szeeator  it  Ofldal  Charged  with  Ihities  of  Xaaagemeat  and 
IMttribatieB. — ^The  subject  of  administration  of  estate  of 
decedent  is  in  rem,  and  an  ''executor"  is  oidy  an  <^cial 
charged  with  the  duties  of  management  and  distribution,  re- 
gardless of  whether  he  is  Tested  with  title,  or  whether  the 
obligation  to  pay  debts  is  personal.    Jh,  6—201 

S.  Ssme — Code  of  Hew  York  Permits  Saiti  Agaiait  Vereiga,  la  Cer- 
tain Caiei. — The  Oode  of  Civil  Procedure  of  New  York,  sec- 
tion 1886a,  providing  that  a  foreign  executor  may  be  sued  in 
any  court  in  the  State  in  his  capacity  of  executor  under  like 
restrictions  as  a  non-resident  may  be  sued,  must  be  construed 
as  opening  the  courts  of  New  York  to  suits  against  foreign 
executors  in  cases  where  the  law  of  the  domiciliary  State 
attowsit    /b.  6— 201 


1.  Aets  of »  Aots  of  Pzinelpals.— The  acts  of  ageots  and  csvloyees  in 
forthminoe  of  a  conqpiracy,  are  the  acts  of  the  prindpala 
Akuka  8.  8.  Oa.  ▼.  Inter.  Lona^horemm'g  A$i^%  236  F.,  960. 

6-680 
AOmBXSHT. 

1.  Between  Labor  Vaioa  and  Coal  Opezatort  in  Other  States  to  Com- 
pel Coal  Company  to  Unionise  Zti  ICiaeB  Is  ValawfaL — Com- 
plainant company  commenced  the  operation  of  a  eoal  mijie  in 
West  Virginia  with  non-uni<m  miners.  It  was  shortly  notified 
by  <^Boers  of  the  United  Mine  Workers  of  America  that,  unless 
It  unionised  its  mine,  a  union  mine  in  Ohio  in  which  some  of 
Its  stockholders  w^re  interested  would  be  shut  down,  and  it 
yi^ded,  its  workmen  forming  a  union.  A  strike  was  ordered 
the  next  day,  which  was  settled.  In  the  next  three  years 
three  strikes  were  ordered,  and  complainant  was  subjected  to 
a  loss  thereby  of  $48,000.  At  the  time  of  the  last,  which  was 
a  general  strike,  it  offered  to  comply  with  the  terms  de- 
manded, and  its  employees  desired  to  continue  work,  but  were 
not  permitted.  They  became  dissatisfled,  withdrew  from  the 
.  vnion,  and  made  individual  contracts  with  complainant  by 
whtdi  it  was  agreed  that  the  mine  shonld  remain  aon-union. 
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Defendants,  who  were  oflcers  of  the  vnlon,  undertook  to  or- 
ganize another  local  union  at  the  mine,  and  thseatened  to 
diot  It  down  wileBS  it  should  be  again  unionized.  Some  time 
prevlouBly  they  had  entered  into  an  agreement  with  operatora 
In  other  States  who  were  competitors  of  the  West  Virginia 
mines  by  which  they  undertook  to  unlontee  the  latter^  m  tliMt 
they  could  oontrol  conditions  and  lessen  oompetltlon.  Jlsid, 
that  sudi  agreement  was  unlawful,  as  in  restraint  of  inter- 
state commerce,  and  that  complainant  was  entitled  to  relleif 
by  injunction.  HUchman  Coal  d  Ooke  Co.  r.  MUekM,  202  V^ 
654.  V-^SS 

8.  By  a  Vumber  of  Steel  Xanufaetaren,  by  Xeani  ef  Misellngi,  and 
Vnderftandlngt  to  Fix  and  Ifaiwtain  Prleei,  Im  Bectraint  of 
eo]apetitton.—At  a  time  of  panic  and  threatened  sertous  finan- 
cial disturbance  representatiyes  of  a  nnmlier  of  the  largest 
steel  manufftcturers,  who  were  competitors,  met  and  after  dis- 
cussion came  to  an  informal  agreement  or  understanding  to 
maintain  prices  for  their  own  protection  and  the  pratedtlon 
of  customers  who  had  stocks  on  hand.  At  later  meetings 
committees  were  appointed,  who  considered  and  assented  to 
Bpedflc  prices  to  be  maintained  by  each  company  until  It 
tfiould  find  reason  to  change  them,  in  wfaidi  case  It  was  under- 
stood that  it  should  notlfjr  the  others  that  anotiher  meeting 
might  be  held.  These  tacit  agreements  were  more  or  less  ob- 
served by  the  parties  until  normal  conditions  wme  restored, 
although  there  were  many  other  manufacturers  who  did  mit 
take  part  In  nor  regard  them.  EeU,  tliat,*^hlte  ao  foimal 
wwds  of  contract  were  used,  the  understanding  amounted  to 
an  agreement  in  rmtraint  of  competition,  in  violation  of  the 
Shorman  Law,  but  that  such  agreement  would  not  Justify  the 
court  in  dissolving  participating  corporations  on  a  hill  filed  by 
the  Government  after  It  had  ceased  to  be  observed^  U.  B.  y. 
V.  8.  Steel  Oorporatkm,  22»  F.,  IfiO.  »— 106 

t.  «or  Purohase  of  XiAeogTaph  Subject  to  Uaenm  mastrlotloaa, 
mot  CoHateral.— An  agreement  arising  from  the  pordiase  of 
a  Rota^  mimeograph  subject  to  a  license  restrldUon  that 
the  machine  may  be  used  only  with  the  stencil  paper,  ink, 
and  other  supplies  made  by  the  patentee,  nous  of  which  are 
patented,  Is  not  collateral,  so  as  to  make  Its  validity  de- 
pendent on  princii^ea  of  general  law,  of  which  a  Federal 
eourt  will  have  jurisdiction,  ffeiu^  v.  A.  B.  DMb  Co.,  56  U, 
Ed.,  646.  6—768 

4.  In  DUawfal  Beitralnt  of  Trade  net  Authorised  by  the  Copy- 
right Law. — Ifo  more  than  tiie  patent  statute  was  the  copy- 
right  act  intended  to  authorise  agreements  In  unlawful  ro- 
stvaint  of  trade  and  tending  to  monopoly  In  violation  of  the 
•herman  Law.  Sirtme  y.  AsMtiotm  Fuik  An%,  2tt  U.  8.,  284. 
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§.  Stale— VroldlMlmf  Vurtlti  n«reto  MUa^  CvKfrlglilai  B«oki 
to  Thote  It  Oond«Biied  ValAwfiiL— Ab  the  agreement  Involved 
in  this  eaee  went  beyond  any  fair  and  legal  means  to  pro- 
tect trade  and  prices^  practically  prohibited  the  parties 
thereto  from  soling  to  those  It  omdemnedf  affected  com- 
merce between  the  States,  It  was  manifestly  Illegal  under  the 
Sherman  Law,  and  was  not  Jnstifled  as  to  copyrighted  bo<*B 
tsnder  any  protectkm  afforded  by  the  Copyrli^t  Law.     Ih, 

4— 8G6 

f.  7or  BestmetioA  of  Competition  and  Vbdrng  Tileet,  ¥oid.— Any 
agreement  having  for  Its  purpose  the  destmctlon  of  compe- 
tition and  the  fixing  of  prices  Is  injurious  to  the  poblic 
interest  and  void.  Fny  d  Son  v.  TTelcfc  Qrape  Juice  Oo. 
(not  reported).  €--869 

Prey  d  8<m  v.  Cudahy  PaoMnff  Co.  (not  reported).  ^—SSO 

7.  Party  to  tneh  Agreement,  Uable  for  Damagei. — ^No  man  has  a 
rl^t  to  be  a  party  to  an  agreement  or  combination  to  fix 
or  maintain  prices,  and  one  who  does  something  to  further 
such  an  Illegal  object  is  liable  in  damages  to  a  party  thereby 
injured.    Ih.  6— «e9,880 

AmXKMXRn  vox  TO  BV0A0B  IH  BUSHIESS.     See  AonoHS  axd 
Ddkhbis,  158;  OoMsmATnma,  ntc,  108,  108,  280,  ML,  SOS, 
STL 
AiaUESHTS  VOT  TO  COXPITl  XV  BDXDUtt.    £fee  OonKHATiORS, 
no,  100-117. 


LBntttled  to  Bqual  VroteotiOB  of  tiM  laws,  melnding  Kight  to 
OomMne  to  ImproTo  their  Condition. — So  long  as  the  United 
States  permits  aliens  to  immigrate,  a  large  majority  of 
whom  are  uneducated  laborers,  It  is  the  duty  of  the  Gk>veni- 
ment  to  afford  them  equal  protection  under  our  Oonstlttttlon 
and  the  laws  pursuant  thereto,  including  the  right  to  com- 
bine to  Improve  their  condition.  JfiloAsU  v.  HUekman  Ooei 
d  Ocke  Oo„  214  F.,  090.  »— 60O 

AUSOATIOn  AVB  noor    see  PKAcnciB,  6-a 

AXnCIPATSD  YBOTITS.    See  Damaobs,  & 

APPUZ  AVB  SRBOm. 

1.  trader  Criminal  Appeals  Aet,  Supreme  Court  Xmtt  Aeeept  Trial 
Courf  t  Conttmetlon  of  Counts  of  Xndletmenl — On  appeal 
under  the  Olmlnal  Appeals  Act  of  Mdrch  2,  1907  (84  Stat, 
1246),  the  Supreme  CJourt  must  accept  the  lower  court's  con- 
struction of  the  counts  of  the  indictment,  and  its  Jurisdiction 
is  limited  to  considering  whether  the  decision  of  tlie  court 
below  that  the  acts  charged  are  not  ertminal  is  based  upon 
an  erroneous  construction  of  the  statute  alleged  to  have  been 
^violated.    17.  &  ▼.  Poltem  226  U.  &,  08&r  4->762 
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t;  nine  Bttyiwna  Oonxt  Xutt  Aeoept  Trial  Conrfi  Otnstraillop  of 
Ooimti  of  I&diotmeat — ^The  Supreme  Court,  wben  reyiewing 
under  tbe  Criminal  Appeals  Act  of  Mardi  2,  1907,  the  Judg- 
ment of  a  drcait  court  whose  ruling  sustaining  a  demurrer 
to  certain  counts  in  an  indictment  charging  yiolations  of  the 
Sherman  Law,  was  based  upon  the  construction  of  that 
statute,  must  accept  the  circuit  court's  construction  of  the 
counts  of  the  indictment,  and  can  consider  only  whether  the 
decision  that  the  acts  diarged  are  not  condemned  as  criminal 
by  the  statute  is  based  upon  an  erroneous  construetioa  of  that 
statute.     27.  S.  v.  Patten,  67  L.  Bd.,  383.  4—752 

8.  Same — Supreme  Court  Xutt  Assume  IndiotineAt  AUegei  What 
Trial  Court  Treated  it  as  Alleging. — On  appeal  under  the 
Criminal  Appeals  Act  of  1907  the  Supreme  Court  must  assume 
that  the' counts  of  the  indictment  adequately  allege  whatever 
the  lower  court  treated  them  as  alleging;  and,  where  iti  de» 
dsion  shows  that  It  assumed  that  every  element  necessary  to 
form  a  combination  was  present,  the  Supreme  Court  has  Juris- 
diction to  determine  whether  such  a  combination  was  illegal 
under  the  statute  which  defendants  are  chai^^  with  vio- 
lating.   U.  8.  V.  Patten,  226  U.  S.,  640.  4--7fi6 

4.  Same — ^When  Sustaining  of  a  Demurrer  to  Indiotmeat  Involves 

Construction  of  Statute. — ^A  Judgment  of  a  Federal  circuit 
court  sustaintag  a  demurrer  to  certain  counts  in  an  indict- 
ment charging  violations  of  the  Shennan  Law,  upon  the 
ground  that  the  acts  charged  are  not  within  the  condemnation 
of  diat  statute,  is  based  upon  a  construction  of  such  statute 
within  the  meaning  of  the  Criminal  Appeals.  Act  of  March  2, 
1907,  governing  the  right  of  the  Government  to  a  review  in  a 
criminal  case.    U.  8.  v.  Patten,  57  L.  Bd.,  833w  4—752 

5.  When  Supreme  Court  Will  Hot  Consider  a  Contention  Hot  Kade 

in  Lower  Courts. — A  contention  not  made  either  in  the  Circuit 
Court  or  in  the  Circuit  Court  of  Appeals,  and  which  is  con- 
trary to  the  theory  on  which  the  cause  was  tried,  will  not  be 
considered  by  the  Supreme  Court  Virtue  v.  Creamery  Pock- 
age  Mfg.  Co.,  57  L.  Bd.,  893.  4-^885 

S.  On  Cross  Appeals,  Supreme  Court  Will  Consolidate  Appeals  and 
Hear  Whole  Case. — ^Where  both  parties  have  appealed,  one 
from  the  decree  entered  on  the  mandate  of  the  Supreme  Court 
and  the  other  from  denial  of  a  motion  to  modity  such  decree, 
as  the  whole  decree  is  before  the  Supreme  Court  die  dismissal 
of  the  latter  appeal  would  not  limit  its  power  and  duty  to 
pass  on  the  questions  raised  by  it,  the  proper  practice  being 
to  consolidate  the  aiq[)eala  U.  8,  v.  Terminal  B.  R.  A$^n, 
236  U.  S.,  200.  4—517 

7«  Punishment  for  Criaiasl  Contempt  Hot  Eeviewahle  bj  the  Su- 
preme Court  on  AppeaL — ^A  Judgment  of  fine  or  imprisonment 
in  proceedings  for  an  alleged  criminal  oontanpt  of  an  injune- 
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tl<m  Is  not  rerlewable  bj  appeal.    CHmpen  v.  U.  8»,  68  Lu  Bd., 
lUfi.  e— 795 

t.  teae— Error  Will  9M  lie  from  tapreme  Oeart  to  Seviow  Judg- 
neat  of  Ooart  of  Appeals,  D.  C,  Fuaiihiag  for  OzlaUaal  Coa- 
.  teaipt — A  writ  of  error  will  not  He  from  the  Shipreme  Oourt 
to  the  Ooort  of  Appeals  of  the  District  of  Oolnmbla  to  review 
a  Judgmoit  rendered  on  an  iqppeal  from  the  Supreme  Court 
of  the  District  of  Oolnmbla  in  proceedings  to  ponlsh  the  al- 
leged criminal  contempt  of  an  injunction.    75.  •— 795 

i.  When  ?lea  of  Tmmaalty  it  Beaied  hy  Btate  Court,  Bupreme 
Court  has  Power  to  SoTlew  Vader  Beetioa  887  of  the  Judicial 
Code. — One  who  sets  up  a  Federal  statute  as  giving  immunity 
from  a  Judgment  against  him,  may  bring  the  case  to  the 
Supreme  Oourt  under  section  287  d  the  Judicial  Oode,  if 
his  dalm  is  denied  by  the  decision  <tf  the  State  court 
Straua  v.  American  Pub.  Ats^m  281  U.  S.,  238.  4-^868 

10.  flame— Deaial  of  Vlea  of  Tmmaaity  by  State  Court,  luTolTes 

Claim  of  Federal  KIght,  Which  inpreaM  Court  has  Fower  to 
Xevlew  under  Beetioa  887,  Judicial  Code. — ^PlaintiiTs  con- 
tention at  the  trial  in  a  State  oourt  that  an  agfeemcnt 
between  publishers  and  bocAsdlers  to  maintain  retail  prices 
on  copyrighted  books  not  only  went  beyond  the  authority 
conferred  in  the  copyright  laws  relied  upon  by  defendant, 
but  was  In  violation  of  the  terms  of  the  Sherman  Law  mak- 
ing illegal  combinations  in  leslrnlnt  of  trade  and  tending 
to  monopoly,  presents  a  claim  of  Federal  right  which  is 
necessarily  denied  when  the  highest  State  court  affirms  a 
Judgment  below  In  fav(Mr  of  defendant,  so  as  to  sustain  tiie 
appellate  Jurisdiction  of  the  Federal  Supreme  Court,  under 
sectii^n  287,  of  the  Judicial  Code,  governing  writs  of  error 
to  a  SUte  court    /&.,  68  L.  Bd.,  192.  4—866 

11.  Vse  of  Word  "Froof,"  ia  its  Fopular  Way  for  "  Svideace,"  Held 

not  Error.— The  use  in  this  case  of  the  word  "proof*  by 
the  trial  Judge  in  its  popular  way  for  '^evidence,'*  JMd, 
in  view  of  the  caution  by  the  Judge,  not  to  have  prejudiced 
tiie  defendanta.    Lihclor  v.  Lo&we,  286  U.  8^  588.  6— 4M 

IB.  Appellate  Court  Win  not  Weigh  Bvideaoe. — It  is  Hot  the  prov- 
ince of  an  appellate  court  to  weigh  the  evidenceL  Pattenan 
V.  U.  S.,  222  F.,  681.  6-^00 

18.  fftets  WeU  Fleaded,  in  Matter  Btrtekea  Out  oa  Xottoa,  Xust,  on 
Appeal,  be  Taken  as  True. — ^Where  paragraphs  presenting  a 
defoise  w«re  cm  motion  stricken  from  the  answer,  whatever 
facts  contained  therein  were  well  pleaded  must  on  appeal 
be  taken  as  true.  Kantas  Oiiy  S&uiKem  Rif.  Co.  v.  Lu9k, 
22^  F.,  706.  B— 880 

14.  Bame — ^Aa  Order  Authorising  a  Seoeiver  to  Xeaouaoe  a  Con- 
trast, is  Appealable,  the  Seoisioa  Being  Fiaal  ia  Ms  ittitute.— 
An  order  whereby  a  receiver  of  an  insolvent  sallnqad  c«»po- 
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fatton  was  authorized  to  renonDce  a  eontract  for  tbe  renting 
of  terminal  fadlltiee  is  appealable;  the  decision  being  final 
fa  Its  natore^  In  Tiew  of  the  fact  that  such  contract  was 
practically  ended.    /&.  9—^81 

U.  Whexe  Yexdiet  for  Defendant  Kight  HsTe  Been  Vntar  Either  of 
Two  Defense!,  Flaintur  Entitled,  on  Writ  ef  Xnror,  to  Baise 
Ae^al  JUliagt  BeleTast  to  Either  Defenie.— Where  the  verdict 
lor  defendant,  relying  on  two  defenses,  might  have  beoi  given 
under  eith»,  plainttif,  on  writ  of  error  to  review  the  judgment 
thereon,  was  entitled  to  raise  legal  rulings  relevant  to  either 
defense.  Bwdkeye  Powder  Co.  v.  DuPont  Powder  Co.,  228  F., 
686.  4-^08 

18.  Same — Order  of  Ooart  Eequiilng  Plaintiff  to  Eleot,  Eot  Eevlew- 
able,  Where  All  Bvidenoe  Kot  in  Eeeord. — ^nie  action  of  the 
trial  court  in  requiring  plaintUT,  suing  for  damages  under 
section  7  of  the  Sherman  Law,  for  violations  of  sections  1 
and  2  of  the  act,  to  elect  on  which  violation  it  will  rely,  is  not 
reviewable^  where  all  the  evidence  Is  not  in  the  record.    lb. 

4--8D4 

17.  flaaae— -When  Order  of  Court,  Eequlring  Bleetion,  it  Harmleu 

Srrovw — ^Where,  in  an  action  fi»r  damages  under  section  7  of 
the  Sherman  Law,  plaintUTs  case  depended  on  the  truth  of 
the  charge  to  which  practically  aU  the  evidence  was  directed, 
that  defendants  had  unlawfully  attempted  to  monopolise  a 
large  part  of  the  trade  in  an  artide  of  eommeroe^  and  the 
case  was  tried  on  the  merits,  the  rule  requiring  plaintUT  to 
elect  wheillier  he  would  rely  on  a  violation  of  section  1  or  of 
section  2  was  harmless,    76.  4—^05 

18.  Eeviewlmg  Covrt  Will  Begard  Contraeti  In  Yheir  True  light, 

Wheie  Trial  Court  Bequired  Plaintiir  to  Proeeed  en  Wrong 
Theory.— Where,  in  an  action  on  contracts  claimed  to  violate 
the  State  anti-trust  laws,  plaintiff  sued  on  the  contractn  as 
contracts  of  consignment,  but  by  the  court's  ruling  that  they 
were  contracts  of  sale  was  comp^ed  to  proceed  as  if  they 
were  contracts  of  sale,  this  enfdroed  diange  of  attitude  did 
not  precLade  an  appelate  court  from  regarding  the  contracts 
in  their  true  U^t  as  contracts  of  consignment  Cols  Motor 
Car  Co.  V.  Hunt,  228  F.,  282.  <^--888 

'M  Order  Suitaining  Demurrer  to  Complaint  Will  Be  Beviewed  on 
Ener  After  Judgment  Dlsailitlng  Complaint — ^As  there  can  be 
no  writ  of  error  until  after  final  Judgmoit,  and  as  orders  sus- 
taining demurrers  to  the  complaint,  which  necessitated  plain- 
tifTs  pleading  anew,  are  a  part  of  the  record,  sudi  orders  wiU 
be  reviewed  on  writ  of  error,  after  Judgment  dismissing  the 
complaint  United  Copper  See.  Co.  v.  Amalgamated  Copper 
Co.,  202  F.,  575.  8-445 

88«  Wheie  an  Astion  Was  Msmisied  on  Demuner  to  Complaint,  Ap- 
fellKte  Court  WiU  Beview  AU  auettioas  Baised  hy  the  De- 
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3Muner.^-0n  writ  of  error  from  a  JndgDMiit  dlwniiwtng  tB 
action  on  demurrer  to  tbe  con^laint,  the  appellate  court  la 
not  limited  to  a  consideration  of  the  particolar  ground  of 
demurrer  sustained  by  the  trial  court*  but  all  questlona  ralsad 
by  the  demurrer  are  reviewable.  Dowd  t.  UwU6d  Mine 
Workeri  0/  America,  286  F^  3.  •—602 

81.  On  Appeal  to  the  Supreme  Court,  Teitimony  in  the  fteeevA 
Xust  Be  Bedaeed  to  Harratlye  Form,  Valeu  Iicave  to  Omit 
is  Olven  by  the  Supreme  Court.~-The  act  of  Oongrees  ot 
February  18,  1911  (86  Stat,  901),  provides  that  the  appel- 
lant or  plaintiff  in  error  shall  cause  to  be  printed  under  such 
rules  as  the  lower  court  shall  prescribe;,  and  iUe  in  the 
office  of  the  clerk  of  the  Circuit  Court  of  Appeals,  25  printed 
transcripts  of  the  record  of  the  lower  court  and  of  such 
part  or  abstract  of  the  pro(^  as  the  rules  of  the  Circuit 
Court  of  Appeals  may  require,  and  in  such  form  as  the 
Sqprane  Court  shall  prescribe,  one  of  which  transctb^ 
shall  be  certified.  Supreme  Court  rule  81  prescribes  the 
form  of  printed  records  and  briefa  Equity  rule  75  provides 
that  the  evidence  to  be  included  in  the  record  <m  appeal  liiall 
not  be  set  forth  in  full,  but  shall  be  stated  in  simple  and 
condensed  form,  the  testimony  being  stated  only  In  imxtm- 
tive  form,  save  that  If  the  parties  desire  it  and  tbe  couit 
or  Judge  so  directs,  any  part  of  the  testimony  shall  be  re- 
produced in  the  exact  words  of  the  witnesa  That  the  aih 
pellant  shall  present  his  statement  of  the  evidoice,  and 
that  if  it  be  true,  complete,  and  properly  presented,  It  shall 
be  approved  by  the  court  or  judge;  Because  of  the  antici- 
pated bulkiness  of  the  record  in  a  suit  in  equity,  the  parties 
had  the  notes  of  the  testimony  transcribed  directly  into 
printed  pages  and  bound  into  convenient  volumesL  Tbe 
record  so  printed  conformed  to  rule  81  and  to  the  provisions 
of  the  statute.  Held  that  while  the  record  in  this  dmpe 
was  found  satisfactorily  oonvenioit  the  District  Court  could 
not  approve  a  transcript  of  the  record  for  trananisslon  to 
the  Supreme  Court  without  the  statement  in  narrative  tonn 
required  by  rule  75,  unless  leave  to  omit  such  statement  waa 
obtained  from  the  Supreme  Court  as  it  would  be  an  evasion 
of  the  duty  imposed  on  the  District  Court  to  apply  the  ex- 
ertion contained  in  the  rule  as  to  setting  forth  parts  of 
the  testimony  in  full  to  the  wh<^e  testimony.  27.  8.  v. 
Motion  Picture  Patents  Co.,  280  F.,  541.  »— 222 

^n%kL,    Bee  Coubts,  88,  88,  93,  95-100. 

AnOBTZOniSHT,   BIVISION,    OB   BB8TBI0TI0V   OV   TXBBITOBT. 
See  CoHBUiATioNa,  kto,  97, 101, 109,  266,  820. 

▲XTACHXBBT. 

L  0ieun4i  for  Biisolatloa— Trior  Attaehment  in  fttote  Coart^* 
Where  the  State  statute  provides  for  soocesslve  attachments 
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'    of  tbe  flame  property,  a  prior  atta(*liinent  tn  a  SCate  court 
affords  no  ground  for  the  discharge  of  an  attadunent  in  a 
Federal  court    Lowe  t.  LaM>U>r,  180  F^  683.  2—663 

ATTXXFT   TO   KOVOMLIZS. 

1.  There  Can  Be  no  Finding  of  an  Attempt  to  Xonopolise,  Without 
Proof  of  Intent    27.  fir.  y.  Q^oker  OoU  Co.,  232  F.,  499. 

ATTOKKXT. 

1.  When  Pnrohase  hy,  of  Claim  for  Damages,  Champertout. — 
While  a  claim  for  treble  damages  by  a  person  injured  by  a 
violation  of  the  Sherman  Law  la  assignable,  where  a  lawyer, 
for  services  that  he  was  willing  to  settle  for  $5,000  cash, 
took  an  assignment  of  a  daim  wliich  he  thought  was  worth 
at  least  |75,000,  the  transaction  was  champertous,  and  he 
could  maintain  no  action  on  the  assigned  claim,  as  it  was 
taken  for  the  purpose  of  speculation.  £fomf»Utier  v.  JfoMon 
mcture  Pat,  Co.,  243  F.,  277.  e— 1001 

ATTOBXVT  OSHEBAL.    See  Actions  ajtd  Dkrnsbs,  54,  66,  80|,  116; 
Pastdes,  19,  20. 

ATTOBHXT'S  FEES.    i6f66  Costs. 

AVOIBAJTOE  OF  PAYMEHT.    See  AonoNS  and  DEmrsBi,  136,  187. 

BAXLXSHT.    See  Sals,  4. 

BATH-TVBS.    See  Ooicbinations,  58 ;  Ontbacts,  54. 

BIBUXVe,   AOESEXEHTS   HOT   TO    COICPETB.    See   CoUBliVATioiTa, 
■!€.,  109,  HO,  117, 119,  161,  265. 

BILL.    See  BQumr,  2,  4,  5;  Pleading  and  Peagtigb,  2,  5,  U,  12,  61, 
62,  67,  68,  71,  83,  84,  91. 

BILL  OF  PABTICTTLABB. 

L  Defendants  Hot  Entitled  to,  in  Action  for  Bamaget,  When  Faett 
Charged  Within  Their  Own  Blnowledge. — ^Where,  in  an  action 
fbr  damages  for  injuries  sustained  by  reason  of  an  alleged 
unlawful  combination  in  restraint  of  trade,  the  comi^aint 
alleged  a  combination,  which  was  not  against  plaintiffs  spe- 
cifically, the  proof  of  which  might  be  founded  on  inferences 
to  be  drawn  from  the  course  of  business,  and  two  of  the  de- 
fendants had  already  been  held  to  have  participated  in  the 
illegal  combination,  in  a  proceeding  brought  by  the  United 
States  on  behalf  of  the  public,  and  the  other  had  knowledge 
of  its  own  relations  to  the  defendants  and  wherein  it  par^ 
tidpated  in  any  combination,  defendants  were  not  entitled  to 
a  bill  of  particulars,  alleging  4>eciflc  details  of  the  combina- 
tion and  its  effect  on  plaintiffs.  Looker  t.  AmeriOdii  Tobacco 
Co.,  194  F.,  232.  4—611 

8.  lame — ^Befendanti  Are  Entitled  to,  When  Special  Bamagei  Are 
Claimed.— Where,  in  an  action  to  recover  damages  for  injuriei 
due  to  an  alleged  unlawful  combination  in  restraint  of  trade, 
the  damages  claimed  were  very  large,  and  were  in  the  nature 
of  special  damages,  defendants  were  ^ititled  to  a  bill  of  par^ 
ticulars  with  reference  thereto.    IK  4~dl2 
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a.  IMesduitt  Are  Bntltled  to,  in  Aetion  to  Beoom  Bpo^i*^!  J^ttm- 
ages. — In  an  action  to  recover  special  damages  in  a  Tery  large 
siun«  alleged  to  have  been  caused  by  an'  illegal  combination 
by  defendants  in  restraint  of  trade,  a  defoidant  Is  entitled 
to  a  bill  of  particnlars*  stating  In  what  sach  damages  consist, 
and  in  what  way  they  were  caused  to  plaintiff  by  the  alleged 
conqpiracy.    Looker  r,  AmeriotM  Tobocoo  Oo„  200  F.,  075. 

4—617 

4.  laae — ^Whea  Seqnlred,  it  Limits  Claim  to  the  Partieulart  Stated. — 
Under  Ck>de  Civil  Procedure,  New  York,  section  SSI,  whidi 
authorizes  courts  to  require  bills  of  particulars  and  to 
prechide  a  party  failing  to  comply  with  sudi  an  order  from 
-  introducing  evidence  of  the  matters  to  which  the  order  relates, 
the  furnishing  of  a  bill  of  particulars  is  in  itself  a  limitation 
of  the  claim  to  the  particulars  stated,  and  while  it  is  not 
necessary  to  express  the  limitation  in  the  order,  such  a  pro- 
vision \B  not  prejudicial.    lb,  4—617 

f.  Cam  Hot  Aid  aa  Indictment  Whleh  Lacks  a  Btatement  of  Facts 
Sstentlal  to  Constitnto  the  OlTenie  Charged.— A  bill  of  particu- 
lars can  not  aid  an  indictment  which  lacks  a  statement  of  the 
essential  facts  to  constitute  the  offense  charged,  but  is  appro- 
priate where  there  is  a  good  indictment,  and  defendants  desire 
to  be  more  particularly  informed  as  to  matters  which  will  aid 
them  in  their  defense.     U.  8.  v.  iSit^tetoti,  288  F.,  780.     0—582 

6.  Granting  of,  Within  Dltcretlon  of  Trial  Court,  and  AettoA  Vet 
Sevlewable. — A  motion  by  the  defendant  in  a  criminal  case 
for  a  bill  of  particulars  is  addressed  to  the  dlscretton  of  the 
court,  and  its  action  thereon  is  not  reviewable.  Knaner  v. 
17.  S„  2S1  F.,  IB.  6-694 

BOOKSXLLSU.    Bee  OoMBmATiONS,  na,  86,  182,  183. 
BOYCOTT. 

1.  Order  of  Court  Bestraining,  Hot  an  Abridgment  of  Tree  Speech. — 
An  order  of  a  court  of  equity,  restraining  defendants  from 
boycotting  compl^nant  by  publishing  statements  that  com- 
plainant was  guilty  of  unfair  trade,  does  not  amount  to  an 
unconstitutional  abridgment  of  free  speedi;  the  question  of 
the  validity  of  the  order  involves  only  the  power  of  the  court 
to  enjoin  the  boycott  Qomper$  v.  Buok^  Stave  d  Range  Co., 
221  U.  S.,  480.  4—778 

8.  Same— To  Bnjoin,  it  Should  Appear  There  is  a  Conspiracy  Causing 
Irreparable  Damage. — ^In  order  that  a  boycott  may  be  en- 
Joined,  it  must  appear  that  there  is  a  conspiracy  causing 
irreparable  damage  to  complainant's  business  or  property,    lb, 

4—778 

8.  flaaae— When  Bnjoined,  the  Cirenlation  of  Cireulan  BCay  Consti- 
tute Xeaas  of  Unlawfully  Continning.— Where  conditions  exist 
that  Justify  the  enjoining  of  a  boycott,  the  publicatioa  and 
use  of  letters,  circulars,  and  {Minted  matter  may  constitute 
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tbt  means  of  nnlawfally  continuing  tbe  boycott  «iid  amount 
to  a  violation  of  tiie  order  of  injunction.    lb.  4 — ^779 

4^  Memben  of  Labor  Vnion  BoyoottiiLS  €K>ods  of  ]Iam«faotiir«r» 
Liable  for  Damages. — ^Where  members  of  a  labor  union  at- 
tempted to  compel  a  hat  manufacturer  to  unionize  bis  factory, 
left  bis  employment  therein,  and  with  the  aasiataBce  of  mem- 
bers of  affiliated  organizations  declared  a  boycott  on  his  goods 
in  other  States  into  which  the  goods  had  been  shipped  for  sale 
at  retail,  such  acts  constituted  a  combination  or  conspiracy 
in  restraint  of  interstate  commerce  in  violation  of  the  Sher- 
man Law,  for  which  the  manufacturer  was  entitled  to  reoovor 
treble  damages  under  section  7.    La/iolor  v.  Loewe,  200  F.,  724. 

f.  **  Beoondary  Boyeott  **  lUegal  trader  the  Bhermaa  Law,  Regardless 
of  Motives  of  Parties.— Where  it  was  intended  to  restrain  the 
trade  of  the  blacklisted  persons,  the  "^secondary  boycott,**  or 
attempt  of  the  members  of  the  association  to  coerce  non- 
monbers  into  refraining  from  dealing  with  blacklisted  per- 
sons, was  illegal  under  the  Sherman  Law,  regardless  of  de- 
fendants' purpose  or  motive,  as  no  purpose  or  motive  could 
make  such  action  Justifiable  or  such  restraint  legal  U,  B.  v. 
King,  229  F.,  279.  ^-420 

See  a<to  Ooicbinatiovs,  btc.,  242,  266,  870L 
See  ofoo  SsooNnAiT  Boycott. 
9VBVEB  OF  nOOF.    iSfee  Bvxbkngii,  8,  4. 
CAUUEKB8. 

1.  OemaioA  Carriers  Hot  laeluded  Within  the  Btatate. — ^It  was  not 
the  intention  of  Congress  to  include  common  carriers  sub- 
ject to  the  act  of  February  4,  1887,  within  the  provisions  of 
the  Shaman  Law,  which  is  a  special  statute,  relating  to 
combinations  in  the  form  of  trusts  and  conspiracies  In 
restraint  of  trade.  17.  S,  v.  Tra/M-Mo.  Ft.  As9m.,  68  F.,  44a 
Case  reversed,  106  U.  S.,  290  (1--648).  1— «) 

t.  Xay  Demand  Prepayment  of  Freight  ^flrom  One  Conneoting  Car^ 
Tier  and  Hot  from  Another. — ^A  common  carrier  engaged  in 
interstate  commerce  may  at  common  law,  and  under  the 
interstate  commerce  law,  demand  prepayment  of  freight 
charges,  wh^n  delivered  to  it  by  one  connecting  carrier,  with- 
out exacting  such  prepayment  when  delivered  by  another 
connecting  carrier,  and  may  advance  freight  ohargee  to  one 
connecting  carrier  without  advancing  such  diarges  to  an- 
other connecting  carrier.  ChUf,  C.  d  8.  F.  Ry.  Co.  v.  Miami 
a.  8.  Co.,  86  F.,  416.  1—885 

8.  fame — ^Through  Transportation — Joint  Sates  and  Billing. — Sudi 
carrio*  may  enter  into  a  contract  with  one  connecting  catrier 
fof  through  transportation,  tiirough  Joint  trafBc,  through 
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lAUiiig,  sod  for  tb%  diviKion  of  Oiroiigh  nitw,  wltliotit  being 
obligated  to  enter  into  a  similar  contract  with  another  con- 
necting carrier,    fb.  1—888 

C  got  Efttlred  to  BeeelTe  fleadt  Withoat  Pf  efayaent  of  CHiarget. — 
Tlie  rideo  of  the  conunon  law  do  not  requioe  a  carrier  to 
receive  goods  for  carriage,  either  from  a  contfgnor  or  a 
connecting  carrier,  withoat  prepayment  of  Itft  diargM  tf 
donanded,  nor  to  advance  the  chargea  of  a  eonnoctiBf 
carrier  tnm  which  it  recelTea  goods  in  the  course  of  trans- 
portation; nor  can  it  he  required  to  extend  snch  credit  or 
malee  such  adTanees  to  one  connecting  carrier  because  it 
does  so  to  another.  Southern  Ind.  Bwp.  06,  t.  17.  8.  Emp. 
€fo.,  88  F.,  682.  1—865 

f.  iiin    Bapreu  Oompaniet. — The  Interstate  cwmneree  act  does 

not  apply  to  independent  express  companies  not  operating 

railway  lines.    75.  1—866 

000  al$o  Combinations,  nro,  188,  190,  201,  844,  85S^  867,  868» 

850. 


L  When  Salt  for  Xafnagement  Presents  One  nnier  Patent  Law^ — 
A  soft  for  Infringement  which  turns  upon  the  scope  of  the 
patent  and  i^lvileges  of  the  patentee  thereunder,  presents  a 
case  arising  under  the  patent  law.  Henry  y.  A.  B.  Dick  Oo,, 
224  U.  B.,  18.  6-744 

1.  Hmm— When  Bait  it  on  Broken  Contraet,  Gate  Hot  under  Patent 
law.— A  patentee  who  lias  leased  his  patent  to  a  licensee 
under  restrictions  may  waive  the  tort  involved  in  infringe- 
ment and  sue  upon  the  broken  contract ;  but  in  that  event  Qie 
case  is  not  one  arlsiag  under  the  patent  laws  and,  In  the  ab- 
sence of  diversity  of  citixenshiPk  a  Federal  court  has  no  Juris- 
diction thereof.    lb,  6—744 

t.  Oame — ^Batire  of,  often  Determined  by  Bemety  Sought. — 
Whether  the  case  is  one  of  infrlngment,  of  which  the  Fed- 
eral court  has  Jurisdiction,  or  of  contract,  of  which  it  has  not 
Jurisdiction,  is  often  determined  by  the  remedy  which  com- 
plainant seeks.  lb,  ^  6^7tt 
0A8X8  OXBTIPIXD  TO  8TJPBEMB  COITBT. 

1.  Supreme  Couit,  in  Oaitt  Oertifled,  Will  Beeide  auettion  on  P!aott 
as  Oertiiled.— Defendants  in  an  action  for  contributory  tai- 
frlngement  of  a  patented  rotary  mimeograph  by  a  sale  of  Ink 
to  the  purchaser  in  violation  of  a  license  restriction  tliat  it 
lAiould  be  used  only  with  the  ink  made  by  the  patentee  can 
not,  where  the  fkcts  certified  to  the  Supreme  Oourt  state  tliat 
they  made  a  direct  sale  of  the  ink  to  the  user  of  the  patented 
article  with  knowledge  that,  under  the  ttceme  from  the 
patentee^  she  could  not  use  such  ink  in  connection  with  the 
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Indei:-*4)lgeBt; 
machine  withoat  infringement  d  the  mooopoly  of  t3ie  patent, 
and  that  the  dale  waa  made  with  the  expectatioQ  that  it  would 
be  used  in  connection  with  such  mimeograph,  claim  that  the 
sale  of  the  ink  waa  not  an  infringement  as  it  might  1»  wed 
in  a  non-infringing  way.  Henry  t.  A.  B.  Dick  Oo^  (^  Lu  Bd., 
64S.  •— 7T4 

OSmZKOLUtL    See  Ooxjkib,  04,  66. 

GHAKPBBTT. 

1.  Parohase  of  Claim  fior  Damagei  by  Attoney. — ^While  a  daim  for 
treble  damages  by  a  person  injured  by  a  Tiolatton  of  the  Sher- 
man Law  is  assignable,  wh»e  a  lawyer*  for  servioes  that  he 
was  willing  to  settle  for  $6,000  cash,  took  an  assignment  of 
a  claim  whidi  he  thought  was  worth  at  least  $75,000,  the 
transaction  was  champertous,  and  he  oonld  maintain,  no 
action  on  the  assigned  claim,  as  it  was  taken  for  the  purpose 
of  Eq[>eculati(m.  Bampliner  v.  Motion  Piotitre  Pol.  Oa.,  243  F., 
277.  •—1001 

OEABGE  07  OOTTBT. 

1.  That  Jury  Kutt  Vot  Allow  Speealative  Damages,  when  99§^ 
^  dent.-^When  daims  for  damages  for  loss  of  eostom  are 
definitely  stated,  a  charge  advising  the  Jury  that  the  burden 
of  proof  is  on  the  plaintllf,  and  that  they  must  not  allow  q)ecii- 
laUve  damages,  and  that  they  are  not  required  to  gness  at 
amounts  but  should  be  able  to  calculate  ttiepi'from  evidence, 
sufBdently  guards  against  the  danger  of  su^HWititious  psoflts 
being  considered  as  an  element  of  the  yerdict  TJIosMeii  t. 
Oay$er,  243  U.  8^  80.  •— 780 

CXnSBVSHIP. 

L  ITalnoorporated  Astodation  Hot  a  Oitisen  of  Any  State. — ^A  volim- 
tary  uniDC<»rporated  assodation  is  not  a  dtisen  of  any  State, 
and  hence  the  Federal  Circuit  Court  has  no  Jurisdiction  of  a 
labor  union  constituting  such  association,  nor  of  its  nEwnibers 
generally,  on  a  bill  against  them  to  enjoin  interference  with  an 
employer's  business.  IrviiHi  v.  Joint  CounoU  of  Corpentert, 
etc.,  180  F.,  888.  6-370 

OQAJU    iSfes  Combinations,  nrc,  88,  84,  85, 129, 146. 

OOLLATSSAL  ATTACK. 

•  li  Whea  Bailing  Defense  of  Illegality  of  a  Oorporatioa,  as  a  De- 
fease to  a  Bait  for  Beoovery  of  Furohase  Price  for  Ooodt  Bold 
Would  Be. — The  legal  existence  of  a  corporate  seUec  of  goods 
can  not  be  collaterally  attacked  by  raising  the  objection  in  a 
salt  for  the  purchase  price  that  ttie  corporation  was  organ- 
ized in  Tiolatioo  of  the  Shaman  Law,  forbidding  combina- 
tions in  restraint  of  interstate  commerce.  WiUer  Mfff.  Oo,  t. 
<7om  Predncte  Be/.  Oo^  57  L.  SkU  52a  €—555 
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C01CBDIATI0H8,  CONSPTSACIES,  OOHTBACTS,  ETO.,  Dl  BS8TBAXST 
07  TBABE  AND  COIOCEBCB. 

X.  Ih  Gbnebal. 

i.  Qemeral  PrinoipieB. 

1.  W]betlier  a  Befltralat  of  Trade  is  Caused  by  a  Comblaatton  Xust 
be  Jadfed  by  the  Uiiial  Bale  ot  Legal  BesponsibUlty^ — 
Wliether  a  comblnatlQB  caoaes  a  restraint  oC  interstate  com- 
meroe  most  be  Judged  by  the  usual  rule  ot  legal  responsi- 
biUty ;  that  is,  whether  the  effect  upon  the  interstate  more- 
ment  of  goods  or  persons  is  within  those  consequences  which 
would  reasonably  be  supposed  to  result  from  the  acts  of  the 
parties^  but  results  insignificant  in  pr<q;>ortion  to  the  total 
effect  will  be  disregarded.  MarienelU,  lAm.  y.  UnUed  Booh- 
ing OflU>e9,  2aa  F.,  168  »-948 

S.  lame— Combined  BlTeot  of  Separate  Acts  Kust  be  Begarded  as  a 
Whole. — ^While  the  combined  effect  of  the  separate,  acts  al- 
leged to  have  made  a  combination  illegal  must  be  regarded 
as  a  whole,  the  strength  of  each  act  must  be  amsid^red  sep- 
arately, yirtite  V.  Creamery  Package  Mfg.  Oo^  227  U.  fiL, 
83.  4--881 

t.  In  Deter»lnlAg  Validity,  Court  Kay  Look  to  Intent  and  Par- 
pose. — ^In  de&rmlning  the  validity  of  a  combination  the  court 
may  look  to  the  Intent  and  purpose  of  those  conducting  the 
transaction  and  to  the  objects  had  in  yiew.  17.  8.  v.  CZfiktn 
Poci/Ie  R.  R.  Co.,  228  U.  S.,  98.  4—682 

4.  Vet  Szeasable  Beeaase  of  Good  Kotives.— A  combination  is  not 
excusable  upon  the  ground  that  it  was  induced  by  good  nu>- 
tiyes  and  produced  good  results.  Tliomeen  v.  Cayter,  248 
U.  S..  86.  e— 728 

••  In  Bestraint  of  Trade,  Hot  Jastilied  by  BeaeHcial  XlTect — If  a 
contract  or  combination  be  in  unreasonable  restraint  of  trade, 
the  fact  that  in  a  particular  given  case  the  court  or  jury  may 
fhink  the  result  of  a  contract  or  combination  may  be  on  the 
whole  beneficial  rattier  than  harmful,  will  not  Justify  such 
contract  or  combination.  Freg  d  Son  v.  Welch  Qrape  Jwlee 
Co,  (Not  reported.)  6—^869 

Fry  d  Son  v.  0%4ahg  Packing  Co.    (Not  reported.)  6—880 

i.  U  Otherwise  niegal,  Is  None  the  Less  so,  Though  It  Xay  for  a 
Time  8timulate  Oompetition.— A  combination  otherwise  illegal 
under  the  Sherman  Law  as  suppressing  competition,  is  not  the 
lees  so  because  for  a  time  it  may  tend  to  stimulate  competi- 
tlon-*-«nd  so  held  as  to  a  comer  in  cotton.  V.  S,  v.  Patten, 
226  U.  8.,  641.  4-757 

f.  Aets  Absolutely  lawful  May  Be  8teps  in  a  Cxlmiaal  Plot  17.  S,  v. 
JKootti^  Co..  226  U.  &•  867.  4—726 
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8.  ▲  Conliliuitioii  to  Sifeot  aa  Vnlawful  Objeet  throofli  lAwfnl 

Keau,  Hay  Co&ttitate  a  Criminal  Co&tplraey.  V.  8,  v.  Bin- 
iOen,  238  F.,  708.  6^-682 

9.  A  OomHaatioa  IUlj  Be  within  thB  Bherman  Law,  thouirh  Can- 

eerned  in  C^at  Part  with  Internal  Affaln.  MarieneUi,  Lfm^ 
V.  UnUed  Booking  Offices,  227  F.,  170.  C— «S1 

10.  While  Xetailer  Kay  Stop  Dealing  with  Wholesaler,  He  Kay  not 

Combine  with  Othen  To  Bo  8o.— While  a  retail  dealer  may 
miqiiestionably  atop  dealing  wltli  a  wholesaler  for  any  reason 
saffldent  to  hlmselt  he  and  other  dealers  may  not  combine 
and  agree  that  none  of  th«n  will  deal  with  soeh  wholesaler 
without,  in  case  interstate  commerce  is  involved,  yiolating 
the  Sherman  Law.  Sa$tem  8ta$e$  Ret.  Imuk  DeaL  AstTn  ▼. 
U,  8.,  284  U.  8.  614.  4—875 

11.  Separate  Acts  Kay  Be  legal  under  State  Law,  bat  when  Taken 

Together,  Illegal  ander  Sherman  Law. — ^Although  s^iarate 
acts  of  the  defendants  may  be  legal  under  the  State  law 
when  considered  alone,  they  may,  when  taken  together,  be- 
come parts  of  an  illegal  combinatl<m  under  the  Sherman  Law, 
which  it  is  the  dnty  of  the  conrt  to  disscdve.  U.  8.  ▼.  Readinff 
Co^  2Sld  U.  S.  852.  4—721 

It.  EiTeet  and  Legality  of  Fardhase  of  One  Bailread  by  Another,  Hew 
to  be  Judged. — ^The  effect  of  a  purchase  by  one  railroad  com- 
pany, or  a  ix>rtion  of  another  railroad  with  whi<di  it  eonnects, 
and  its  legality  under  the  Sherman  Law,  may  be  judged  by 
what  was  actually  accomirtished,  and  the  natural  and  proba- 
ble consequences  of  that  which  was  done.  17.  &  y.  Union 
Pacifie  JB.  R,  Co.,  226  U.  S.,  98  4--682 

15.  That  Party  Kight  Have  Stayed  oat  of  Batineu  Boot  Hot  JuMify 

Vnlawf al  Combination.- The  fftct  that  the  participants  might 
have  withheld  the  commercial  service  they  rendered,  i.  e., 
stayed  out  of  the  business,  can  not  Justify  an  unlawful  com- 
bination.   Thwnsen  v.  Oayser,  248  U.  S.,  87.  6—729 

14.  Same— Pormed  Abroad,  Unlawful,  if  Pat  in  Operation  Here.— A 
combination  affecting  the  foreign  commerce  of  this  country 
and  put  in  operation  here,  is  within  the  act  although  formed 
abroad.    lb.  6 — ^729 

II.  Pdreiga  Citizeni  Kity  be  Controlled  when  OpenvtiBg  within 
Vnited  States.- While  the  United  States  may  not  control  for- 
eign citizens  operating  in  foreign  tnritory,  it  may  control 
tiiem  ^dien  operating  in  the  United  States  in  the  same  man- 
ner as  it  may  control  citizens  of  this  ooontry.  U.  H.  v.  Pacifie 
d  Arctic  R.  d  N.  Co.,  228  U.  S.,  106.  fr— 281 

16.  Xere  Coinoidenee  in  Time  of  Bringing  Zttfringement  Bolts  Bees 

Hot  Heeessarily  Indieate  a  Combination.— Mere  coliicidence  in 
*   '  time  in  the  bringing  by  separate  parties  of  suits  flor  infringe- 

ments on  patents  against  the  same  defendant  does  not  neces- 
sarily indicate  a  combination  on  ^  part  ef  those  iMirties  to 
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lojiire  tbe  defendant  within  the  meaning  of  section  7  of  the 
Sherman  Law.    Virtue  v.  Creamery  Package  Mfg.  Co.,  227 
U.  Sm  37.  4—834 

17.  If  a  CombUatioa  Ig  not  Unlawf  ml.  Appointment  hy  It  of  Xxela- 

sive  Selling  Agent  Was  Not — If  a  corporation  organized  by 
producers  of  slate,  and  to  which  they  sold  their  output  was 
not  a  combination  obnoxious  to  the  Sherman  Law,  the  ap- 
pointment by  It  of  an^exduslve  selling  agent  was  not  unlaw- 
fuL    American  Sea  Oreen  Slate  Co,  v.  O'HaiUM^an,  229  F.,  79. 

S— 906 
B.  Distinction. 

18.  Distinotion  Between  a  Contract  and  a  Combination  or  Conipiraey 

in  Xestraint  of  Arade. — Section  1  of  the  Sherman  Law,  which 
declares  illegal  "every  contract,  combination  In  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
conunerce  among  the  several  States  or  with  foreign  nations,'* 
makes  a  distinction  between  a  contract  and  a  combination 
or  conspiracy  in  restraint  of  trade.  SHce  v.  Standard  OH  Co., 
134  F.,  464.  S— 634 

19.  Declaration  Which  ICade  No  Such  Distinction  Bad  for  Dnplioity.-- 

A  declaration  in  a  suit  based  on  section  7,  to  recover  dam- 
ages resulting  to  plaintiff  from  a  violation  of  such  provision, 
which  alleges  In  a  single  count  that  defendant  entered  into 
a  •* contract  combination,  and  conspiracy"  in  restraint  of 
trade,  Is  bad  for  duplicity.    lb.  9—635 

SOL  Combination  to  Bestrain — Conspiraoy  to  Xonopolize. — The  Sher- 
man Law  (sec.  1)  provides  that  every  contract  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy,  In  restraint 
of  trade  or  commerce,  is  Illegal,  and  every  person  who  shall 
make  any  such  contract  or  engage  In  any  such  conspiracy, 
etc.,  on  conviction  shall  be  fined.  Section  2  declares  that 
every  person  whp  shall  monopolize,  or  attempt  to  monopolize, 
or  combine  or  conspire  to  monopolize,  any  part  of  tlie  inter- 
state trade  or  commerce,  on  conviction  shall  be  punished,  etc. 
Held,  that  such  sections  referred  to  and  made  Illegal  two  dif- 
ferent things:  Section  1,  combinations  in  restraint  of  inter- 
state trade  and  commerce;  and  section  2,  combinations  or 
conspiracies  to  monopolize,  or  to  attempt  to  monopolize,  In- 
terstate trade  and  commerce.  Monarch  Tobacco  Works  v. 
American  ITobocco  Co.,  165  F.,  777.  8—538 

3.  Legality— How  determ/ktable—Test. 

ta.  The  test  of  tiie  validity  of  oontraots  or  oombinatioBs  in  restraint 
of  trade  is  not  the  existence  of  restriction  upon  competition 
imposed  thereby,  but  the  reasonableness  of  that  restriction 
uttdet  the  f sets  and  oiroumstanees  of  eaish  particular  oase. 
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Public  welfare  is  first  considered,  and,  If  the  contract  or  com- 
bination appears  to  have  been  made  for  a  Just  and  honest 
purpose  and  tiie  restraint  upon  trade  is  not  specially  injur- 
ious to  the  public  and  is  not  greater  than  the  protection  of 
the  legitimate  interests  of  the  party  in  whose  favor  the  re- 
straint is  imposed  reasonably  requires,  the  contract  or  com- 
bination is  not  illegal.  Shlras,  District  Judge,  dissenting, 
on  the  ground  that  this  rule  is^ot  applicable  to  corporations 
charged  with  public  duties.  U.  S.  t.  Trans-Mo.  Ft  Assn., 
58F.,  68.  1—186 

Case  reversed,  166  U.  S.,  290  (1—648). 

$$.  The  test  of  the  legality  of  a  combination  under  the  Sherman  Law 
is  its  necessary  effect  upon  competition  in  commerce  among 
the  States  or  with  foreign  nations. 
If  its  necessary  effect  Is  only  incidentally  or  indirectly  to 
.  restrict  that  competition,  while  its  chief  result  is  to  foster 
the  trade  and  increase  the  business  of  those  who  make  and 
operate  it,  it  does  not  violate  that  law. 

But,  if  its  necessary  effect  is  to  stifle  or  directly  and  sub- 
stantially to  restrict  free  competition  in  commerce  among 
the  States  or  with  foreign  nations,  it  is  illegal  within  the 
meaning  of  that  statute.  U.  S,  v.  Standard  OU  Co.,  173  F., 
188.  S— 712 

.  8S,  The  teit  of  an  '*  unlawf td  combination  **  under  sectipp  .1  of  the 
Sherman  Law  Is  its  necessary  effect  upon  free  compejtition  in 
commerce  among  the  States  or  with  foreign  nations,  A 
combination,  the  necessary  effect  of  which  Is  to  stifle,  or 
directly  and  substantially  to  restrict,  such  con^)etition,  is 
unlawful  under  that  act.  Bi^it  if  the  necessary  effect  of  a 
combination  is  but  incidentally  and  indirectly  to  restrict 
competition,  while  its  chief  result  is  to  foster  the  trade  and 
increase  the  business  of  those  who  make  and  operate  it,  it 
.  4oe8  not  fall  under  the  ban  of  this  law.  Union  Pacifle  Ooal 
Co,  V.  17.  fif.,  173  F.,  730.  S— 785 

ii.  Power  Yested  Indicative  of  Character. — ^The  power  to  restrict 
competition  in  commerce  among  the  several  States  or  with 
foreign  nations,  vested  in  a  person  or  an  association  of 
persons  by  a  combination,  is  indicative  of  the  character  of 
the  combination,  because  it  is  to  the  interest  of  the  parties 
that  such  a  power  should  be  exercised,  and  the  presump- 
tion is  that  it  wlU  be.    U.  S.  v.  Standard  Oil  Co.,  173  F.,  18a 

8—713 

88.  flaane. — The  combination  in  a  single  corporation  or  penon,  by  an 
exdhaBge  of  itoek  of  the  power  of  many  si^odchcHders  holdlaig 
the  same  proportions,  re&^>ectively,  of  the  majority  of  the 
.  atock  of  each  of  several  corporations  engaged  in  commerce 
in  the  sam^  articles  among. the  States  or  with  foreign  nations, 
to  restrict  competition  therein,  renders  the  power  tiiaa  vested 
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y  'fit  the  formed  grater,  more  easily  exercised,  more  durable, 
a^d  iiKifre  effective  tlum  Cbat  previously  heM  by  the  stock- 
holdei^,  and  it  is  iUes^    lb,  S— 715 

'M'i&ky  donibiitatilm  whatever  to  teeare  aotlOB  whMi  eMentldi^ 
dhttracts  the  free  flow  of  eommerce  between  tiie  ttetet,  or 
restricts,  in  that  regard,  the  liberty  of  a  trader  to  eiigage  in 
busiAess,  is  within  the  inhibition  of  tlie  Sherman  Law  against 
combinations  ''in  restraint  of  trade  or  commerce  among  the 
several  State&"    Loewe  v.  Laiolor,  206  17.  S.,  296.  8—841 

87.  FrovMoat  Apply  to  An  Ooatraott  in  Rettraiat— Hot  Xerely  to 

'  VareaMaable  ]testraiats.-/rhe  prohibitory  provilBlons  of  the 
Sherman  Law  apply  to  all  cMitract»  In  restraint  of  inter- 
state or  foreign  trade  or  commerce  without  ezoei^tion  or 
limitation,  and  are  not  conihied  to  those  in  which  the  restraint 
is  nnreasoniable.  17.  £r.  v.  TrtM$'Mi$9oufi  FrtHglU  AMbofoMo% 
186  U.  S.,  290.  1—640 

88.  iay  restraint  of  intentate  trade  or  commerce,  if  it  M  aeeom- 

:pliihed  by  a  eontpiraey,  is  anlawfnL    V,  8.  v.  IM>9,  %4  If., 

'  nL  i-«a 

Si.  In  'a  snft  to  restrain  alleged  violations  of  the  Sherman  Law, 
agaiofst  tmsts  and  monopolies  aifectlng  interstate  com- 
merce, the  enstenice  of  an  illegal  combinatton  anibng  the 
delJendants  is  to  be  determined  not  alone-  lirom  what  appean 
on  the  face  of  the  preamble,  ralei,  and  by-lawv  of  tMir  asso- 
elation,  but  from  the  entilne  itftuatf on,  and  the  praMeai  work- 
ing and  results  of  their  methods  of  doing  business,  as  dis- 
closed by  the  evidence.    U,  B,  v.  HopMns,  82  F.,  529.      1—725 

88l  The  only  question  in  eaeh  ease  where  the  validity  of  a  contract 
or  combina^on  under  the  law  is  involved  is  whether  or  not 
Its  neeesiiry  Meet  is  to  Restrain  iaterstate  eonuaeroe.  Cheats 
peake  d  O.  Fitet  €6.  v.  U.  8,,  115  P.,  610.  8—151 

•1.  Za  determining  whether  or  not  a  combination  is  in  vidlatlon  of 
the  Shenaan  Law,  as  in  restraint  of  interstate  commetce^  it  is 
immaterial  that  such  is  not  its  ultimate  object,  whfdi  is  in 

*  most  cases  to  increase  the  tnlde  and  profits  of  the  iMuties  to 

such  combination ;  nor  is  It  material  to  ascertain  what  propor- 
tion the  ijbfeulting  rMraInt  of  interstate  commerce  beartf  Ho 
oth^  i^esults.  The  true  inquiry  Is  whether  it  tends  directly 
to  Isppreciably  restrain  interstate  trade,  and,  if  it  does,  it  is 
within  the  statute,  although  such  effect  may  not  be  so  con- 
slderablo  as  its  other  effects.  *Jif0ls  v.  Inman,  PotOain  d  Oo^ 
181  F..  182.  8-577 

88.  ne  test  of  the  violation  of  the  Sherman  Law  by  a  cohtract  or 
combination  is  its  effect  upon  competition  in  commerce  among 
the  States.  If  its  necessary  effect  is  to  stifle  ot  tcT  directly 
and  substantially  restrict  intefstSate  conkmeni^  it  fatls  under 
the  ban  of  the  law,  but  if  It'p^ttotes'or  dnly'lhcfdehtally  or 
indirectly  restricts  competition,  While  ita  main  purpose  and 
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chief  effect  nj»  to  promote  tbe  buotnew  and  tormenn  I3|e  trade 
gf.the  a^Ataers,  it  is  not  deoooaeed  or  avoided  by  tbat  law. 
PhUUps  ▼.  lola  Portland  Cement  Ok,  12^  F.,  5d3.  t— 284 

^  To  render  a  combiaatiOD  unlawful  under  tbe  Sberman.  Ja^.  it 
need  not  be  one  which  by  its.  terms  refers  to  Intersti^te  com- 
iQeirce,.but  it  is  sufficient  if  its  purpoee  and  effect  axe  neces- 
sarily to  restrain  interstate  trada  <m^  ▼.  McNeeley,  118 
F.,  12a  t— 1»4 

$i^  9orm  ComMaation  AMumei  no  Defeiue* — A  coml^iiatioa  can  not 
eacape  the  condemnation  of  tbe  Sberman  Law  merely  because 

.,,  of  th%  form  it  assumes,  a^d  a  sin«^e  corporation^  if  it  arbi- 
trarily use?  its  power  to  force  weaker  con^petitors  out  of  busi- 
ness, ov  to  coerce  them  into  a  sale  to  or  union  with  snch  cor- 
poration«  puts  a  restraint  on  interstate  commerce,  and  m<mopo- 
Uws  or  attempts  to  monopolise  i^  part  of  such  commerce,  in  a 
sense  that  violates  the  act  17.  8.  ▼.  du  Pont,  etc^  Co.,  188 
V.  151.  Ir-8f4 

16.  Aet  XacluAet^  E^ery  OoaUnatloii  Whieli  Directly  asA  fubitaa- 

i  tially  Reitrieta  Interstate  Conuneroe.— The  generality  of  the 

laaguai^  used  in  the  Sherman  Law,  decUrin^  illegal  "evaiDr 

cofitrad*  combination,  or  conspira<7  iu  restraint  of  trade  or 

commerce  among  tbe  several  States  or  with  foreign  nations,** 

indicates  the  purpose  of  Oongress  to  include  in  the  prohibl- 

tton  ei&ery  omiblAation  which  directly  and  substantially  re- 

...    stricts  interstate  commerce,  whatever  its  form.    17.  B.  v. 

:  Northern  Securities  Co.,  120  F.,  721.  t— 215 

H*  ITaturc  of  Scheaei  Prohibited, — ^\\'hether  any  giv^i  business 
scheme  falls  within  the  prohibition  of  tbe  Sherman  LavTi  9»  a 
combiuation  or  conspiracy  in  restraint  of  interstate 
conunerce,  or  an  attempt  at  monopoly  of  a  portion  tl^ereof,  is 
to  be  determineid  by  its  effect  on  interstate  commerce,  which 

.  ,  need. not  be  a  total  suppression  of  trade  nor  a  coi^p^te 
mojdopoly,  but  it  is  sufficient  if  its  necessary  operation  tends 
to  restrain  interstate  commerce,  and  to  deprive  the  public 
of  the  advantages  flowing  from,  free  competitioii.  U.  8.  v. 
MaoAndrem  d  Forbee  Co.,  149  F.,  833.  S— 06 

IT.  lasDie — A  seeret  arrangement  between  two  oerporatioms,  which 
together  prodaoed  i^oat  86  per  eeat  ef  aU  the  lioezlfM  paste 
eensumed in  the  United  States  andsold  to  consumers  through- 

,.  out  the  country,  by  which  th^  ceased  competitioo^  fijced  from 

..•>  .     time  to  time  the  prices  at  which  each  should  s^,  and  ap- 

r   portioned  the  customers  between  them,  and  also  by  concerted 

action  secured  contraets  with  their  diief,  if  not  ^n^*  <3aia- 

..    p^titors,.  which  enabled  them  to  control  either  the  output  of 

,  ■  sufch  .competitora  or  .the  prices  at  which  and  the  persons  to 
whoqi  tl^iy  should  sell,  and  in  pursuance  of  which  scheme 
they  were  enirt>led  to  aiKd  d^  advapoe  the  price  of  tbe  article 
to  all  purcbi^sefff  nearly  50  per  cent  within  a  £sw  months. 
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ttms  OM  dlfecUy  affecting  interstate  commerce,  aikid  oonsti- 
tntes  a  oomblnatton  and  conspiracy  In  restraint  of  sach  oom- 
ttierce,  and  an  attempt  to  monopolise  a  portion  of  the  same, 
within  tlie  prohibition  of  the  Sherman  Law.    Ih.  I — 06 

nblenesi  of  XettMimt  Where  the  mettit  Mreefly  Restralai 
Cesuaeroe. — Where  a  combination  of  manufacturers  and  whole- 
salers of  wan  papers  was  claimed  to  be  in  r<istraint  of  tkade 
and  In  Tiolatlon  of  die  Sherman  Law,  it  was  immaterial  to 
the  invalidity  of  the  combination  that  the  agreement  was 
valid  at  common  law  as  Imposing  only  a  reasonable  restraint 
CO  competition,  provided  the  direct  result  of  Its  operation  was 
to  directly  restrain  freedom  of  commerce  between  the  States 
0t  with  foreign  nations.  OonHwetilol  Watt  Paper  Co.  v. 
raiffhi  d  8(m9  CV>.,  148  F.,  MS.  S— 64 

itL  Iveiy  eembiaatlon  whioh  rettralai  free  eeapetitlon  la  iatentate 
isaie  is  a  combination  in  restraint  of  interstate  commerea,  in 
vMati<m  of  the  Sherman  Law.  U.  B.  v.  Amerietm  Tohaoco 
Co.,  164  F..  717.  »— 162 

40l  tarnr — OeaiolKIation  of  Competfaig  Oorporatloat. — ilie  consolida- 
tion into  one  corporation  of  a  large  number  (ft  corporations 
Migaged  In  the  different  brandies  of  the  tobacco  industry, 
many  of  which  were  previously  active  competitors  In  inter- 
state and  foreign  commerce,  with  the  result  of  eliminating 
such  competition  and  of  giving  the  consolidated  company 
control  of  at  least  70  per  cent  of  the  entire  manufltclured  to- 
bacco business  of  the  United  States,  inclQding  the  interstate 
trade  therein,  constitutes  a  **  combination  in  restraint  of  inter- 
state commerce,"  In  violation  of  the  Sherman  Law.    Ih. 


'40.  Xestralat  Veed  Vot  Amount  to  Total  Pettfttotioa. — ^It  is  not 
necessary  that  restraint  of  Interstate  trade  and  commeroe 
should  be  so  complete  as  to  amount  to  total  destruction  In 
order  to  constftote  a  violation  of  the  Sherman  Law,  pro- 
hibiting combinations  and  conspiracies  in  restraint  of  Inter- 
state trade  and  commerce,  or  to  monopolise  or  attempt  to 
monopcAise  the  same.  JfOfi«roJI  9*o5oooo  WorkM  v.  AmMean 
r&bacoa  Obn  166  F.,  781.  8—644 

"W.  la&e — Separate  Aols. — A  combination  or  conspiracy  to  monopo- 
lise or  attempt  to  monopolise  Interstate  commerce.  In  vlola- 
tloa  of  the  Sherman  Law,  was  not  Immune  because  it  was 
carried  into  effect  by  a  series  of  separate  acts,  each  one  of 
whldi,  taken  alone,  was  not  objectionable,  where  the  direct 
object  and  result  of  all  was  ttie  perfection  of  a  combinatioD 
agreement  whereby  the  ftee  flow  of  commerce  between  the 
States,  or  the  liberty  of  the  trader,  was  obstructod.    lb. 

8-648 

'titi'tlse  of  BasUest  Alone  Beet  Sol  Oonstltitte  Vbnopi^.*— The  sise 
of  a  business  alone  does  not  constitute  a  "mon<q;K>]y"  In 
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restraint  of  Interstate  oommerce.  In  vidlatlen  of.  section  2 

of  the  3berinan  Law ;  but  to  reader  a  combination  illegal 

tberennder  it  mast  IntentieoaUj  and  Bec^aaacUy  prevent 

I       other  pecwona .  from  engaging  tin  sipch  bnaimmp  tbervbr  stifling 

•  ^awpettti^pk    ¥.M*Y.  iUsyBi^ssp  Nm^d  Stoftet  Ooh  ISBIfF^  458w 

'.,.||l.  .Zateattea  of  Sartias  Xa^  Be  XateriaL— In  determining  whether 
a  transaction  opQsU^t^  an  illegal  contract,  combination,  or 
conspiracy  in  reatmint  ifi  Interstate  trade  or  oommerce,  or 
to  monopolize  the  same  in  yiolatloa  tof  the  Slittman  Lew, 
the  Intention  of  the.  parties  may  or  may  not  be  material, 
dep«Dding  on  whether  or  not  the  necessary  elEect  of  the 
agr^ment  or  acts  done  is  to  direcUy  restrain  snch  trade  or 
to  create  such  monopcdy.  If  not,  tke  Intention  Is  .important 
BiffiOaip  Y.OiUumH  d  JSecla  J^Ma^  Co.,  WI  F.,  ,701 .  9«^«<K>1 

iii  The  etseati^s  of  a.  ooatra^t  or  eomhinatioa^  or.staspiraoy  ia 
rest^nOnt  cif  trada  or  oopnaaroe  aaaopg  the  aersral  States  or 
to  monopolize  any  part  of  snch  trade  or.  commeree^  inhibited 
by  the  Shenqoan  Law,  discussed  jn  a  charge  to  a  graad  Jury. 
In  re  Charge  to  Grand  ^^ry,  151  Fed.,  889.  t— IM 

i$.  Bleauats  of ,  Szplainad. — ^The  elem^ts  of  a  combination  or  ooo- 
q;>iracy  in  restraint  of  interstate  trade  and  commerce  and  to 
monopolise  snch  trade  and  ^eommeroe,  in  yiolatlpn  of  the 
filherman  Iaw,  and  the  facts  neoessary  to  a  conTiGtion  there- 
. under,  explained  in  a  charge  to  the  Jury.  17.  £L  w^.Ameriam 
Nc^pal^tores  Co.,  172  F.,  465^  ...  S— 679 

47.  laaie— AppUei  to  Interstate  Canrlers.— The  8hennai>.  I4iw  applies 
to  interstate  carriers  of  freight  and  passeQgers,  aaA  any  eoa- 
traot  or  eombination  which  directly  and  substantially  restrlcU 
, .  the  z%ht  of  aueh  a  carrier  to  flx  its  own  rates  inden^nilfntly 
of  its  natural  competitors  places  a  direct  restraint  upon  inter- 
state oommerce,  in  that  it  tends  to  prevent  competition,  and  Is 
•in  violation  of  the  act,  whether  the  rates  actually^  teed  be  rea- 
aooable  or  unreasonable,    lb.  ■(      S— 686 

P^cn^  afllnned,  198  U.  S.,  197(»--83a). 

4ik  8ame.-^The  act  is  act  lioiited  to  restraJata  of.  iateprstate  and 

.   ,     ^^      international  trade  or  commf  rce  that  are  aaieaaoaable  In 

their  natuve,  but  embraces  ^  direct  DsstvalpitSy  rsamable 

.    sr  uaraasoaable,  imposed  by  any  oombinattoa,  conspiracy,  at 

.  .  monopoly  ui>on  such  trade  or  commerce.  U*  B.  v.  Northern 
Securities  Co.,  196  U.  S.,  197.  »— 840 

49.  Whca  the  direct^  iaimediatc,  and  i»teaded  sOif cot  of  .a  contract 
or  eonbiaatioa  among  dealers  in  a  conuaodity  Is  the  ca- 
haaccmeat  of  its  price,  it  amounts  to  a  restraint  of  trade  in 
the  commodity,  even  though  contracts  to  bpy  It  at  the  en- 
hanced price  are  being  made.  AddysUm  Pipe  4  Steei  Co.  v. 
gutted  Hlota^  17ft  U,  &,211<  .  1^4010 
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60.  It  doei  not  matter  that  a  oombinatioB  embraces  restraint  «f 
trade  witMn  a  single  State  if  it  also  embraces  and  Is  directed 
against  commerce  among  the  States.  Swift  d  Co,  ▼.  VnUed 
States,  196  U.  S.,  375.  8—641 

51.  Applies  to  Combinations  in  a  Territory  Operating  In  a  Single 
City. — Sherman  Law,  prohibiting  combinations  or  conspiracies 
in  restraint  of  trade  or  commerce  in  any  territory  of  the 
United  States,  was  not  limited  to  combinations  and  conspira- 
cies which  operated  In  restraint  of  the  trade  of  substantially 
an  entire  territory,  but  applied  as  well  to  a  combination  and 
conspiracy  in  restraint  of  trade  and  commerce  in  a  single  city 
in  a  territory.    Triholet  v.  U.  S^  95  Pac.  Rep.,  88.         S— 822 

iS.  Same. — ^Where  defendant  and  ^.  entered  into  a  combination  and 
conspiracy  In  restraint  of  trade  to  control  the  meat  business 
in  Phoenix,  Ariz.,  and  for  this  purpose  organized  a  corpora- 
tion, the  fact  that  defendant  acted  merely  as  an  officer  and 
stockholder  In  such  corporation,  and  that  the  corporation  was 
held  not  guilty,  did  not  prevent  defendant's  conyictlon  for 
violating  the  Sherman  Law,  prohibiting  a  combination  or 
conspiracy  in  restraint  of  trade.    lb,  8 — 823 

58.  Agreements  or  combinations  between  dealers,  having  for  their 
sole  purpose  the  destruction  of  competition  and  fixing  «f 
prioes,  are  Injurious  to  the  public  interest  and  void ;  nor  are 
they  saved  by  advantages  which  the  participants  expect  to 
derive  from  the  enhanced  price  to  the  consumer.  Dr.  MUes 
Medical  Co.  v.  John  D.  Park  d  Sons  Co.,  220  U.  S.,  408.     4—81 

54.  Same — ^Kestraiat  of  Trade, — Although  the  earlier  common-law 

doctrine  in  regard  to  restraint  of  trade  lias  been  substan- 
tially modified,  the  public  interest  is  still  the  first  consider- 
ation; to  sustain  the  restraint  it  must  be  reasonable  as  to 
the  public  and  parties  and  limited  to  what  is  reasonably 
necessary,  under  the  circumstances,  for  the  covenantee; 
otherwise  restraints  are  void  as  against  public  policy.    lb. 

4—29 

55.  When  Proven. — ^A  combination  in  restraint  of  interstate  com- 

merce in  violation  of  the  Sherman  Law  was  proven  when 
the  combination  was  shown  to  exist  with  intent  to  bring 
about  restraint  on  interstate  commerce;  the  overt  acts  being 
merely  cumulative  evidence  from  which  the  intent,  purpose, 
and  continuance  of  the  combination  might  be  inferred.  U.  8. 
V.  MacAndrews  d  Forbes  Co.,  149  P.,  838.  8—102 

56.  Conscious  Participation  of  Two  Hinds  Kequisite  to  Form.— A 

combination  between  a  corporation  and  its  officer  or  agent 
in  violation  of  the  Sherman  Law  can  not  be  formed  by  the 
thoughts  or  acts  of  the  officer  or  agent  alone,  without  con- 
scious participation  in  it  of  any  other  officer  or  agent  of  the 
corporation.  The  union  of  two  or  more  persons,  the  con- 
scious participation  of  two  or  more  minds,  is  indispensable 
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to  an  unlawful  combination.    VfUon  Pacific  Coal  Co.  ▼.  U,  0., 
173  F.,  745.  8—743 

67«  Znterferlng  with  Purohase  of  Interstate  Commodity  not  Veoet- 
aarily  Direct  Bestraint — ^Any  combination  which  Interferes 
with  the  right  of  a  manufacturer  to  purchase  a  commodity 
moving  in  interstate  commerce,  at  prices  determined  by  the 
competitive  law  of  normal  market  conditions,  does  not  neces- 
sarily constitute  a  direct  restraint  on  interstate  commerce  in 
violation  of  the  Sherman  Law.    U.  8.  v.  Patten,  187  F.,  671. 

4—284 

68.  Effect  of  Use  of  Patented  Device. — A  combination  between  a  large 
majority  of  the  manufacturers  of  enameled  ironware  in  the 
United  States  for  the  purpose  of  fixing  prices,  and  which  Is 
clearly  in  restraint  of  interstate  trade,  is  not  saved  from 
illegality  under  the  Sherman  Law,  by  the  fact  that  the  con- 
tracts creating  the  combination  were  embodied  In  licenses 
to  its  members  to  use  a  patented  automatic  dredger,  which 
was  a  useful  and  time-saving  tool  used  in  finishing  the  ware 
to  sprinkle  the  last  two  or  more  coats  of  powdered  enamd 
on  the  heated  iron ;  the  ware  Itself  being  unpatented,  and  the 
enameling  being  but  one  of  several  operations  required  in 
its  production,  to  which  operlition  even  the  patented  dredger 
was  not  essential,  but  merely  an  improvement  on  the  hand- 
operated  dredgers  of  the  prior  art,  still  in  use  in  some  fac^ 
tories.    U.  B.  v.  Standard  Sanitary  Mfg.  Co.,  191  F.,  Ifi2. 

4-423 

89.  Legality  of  Separate  Acts. — ^The  fact  that  the  several  acts  by 
which  the  purpose  of  a  combination  in  restraint  of  trade  and 
commerce  among  the  several  States  is  effected  are,  taken  in 
isolation,  lawful,  or  intrastate  in.  character,  and  not  within 
the  purview  of  the  Sherman  Law,  does  not  relieve  the  com- 
bination from  illegality;  but  such  acts  must  be  viewed  as 
elements  of  a  whole  and  in  the  light  of  their  purpose  and 
effect  in  combination.  (Per  Buffington,  O.  J.)  U.S.  v.  Read- 
ing Co.,  183  F.,  471.  %-eSl 

80.  Involving  Production  of  Commodities  Within  a  State. — ^The  ap- 

plication of  the  Sherman  Law  to  combinations  involving  the 
production  of  commodities  within  the  States  does  noi  so  ex- 
tend the  power  of  Congress  to  subjects  dehors  its  authority 
as  to  render  the  statute  unconstitutional.  United  8UUe$  ▼. 
B.  C.  Knight  Co.,  156  U.  S.,  1,  distinguished.  Standard  OU 
Co.  V.  17.  8.,  221  U.  S.,  68.  4—187 

81.  8ame. — ^The  fact  that  a  combiaatioB  over  the  products  «f  a 

commodity  such  as  petroleum  does  not  include  the  emdo 
article  itself  does  not  take  the  combination  outside  of  ths 
Sherman  Law  when  it  appears  that  the  monopolization  of 
manufactured  products  necessarily  controls  the  crude  artl- 
ae.    n.  4—144 
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tt.  riune. — ^The  modtfloatlon  of  power  and  eontrol  orer  a  eommodl^ 
.  raoh  at  petrolettm,  and  Its  products,  by  combining  In  one 
corporation  the  stocks  of  many  other  corporations  aggregat- 
ing a  vast  capital  gives  rise,  of  Itself,  to  the  prima  facie  pre- 
sumption of  an  Intent  and  purpose  to  dominate  the  Industry 
connected  with,  and  gain  perpetual  control  of  the  movement 
of,  that  commodity  and  its  products  in  the  cAiannels  of  inter- 
state commerce  in  violation  of  the  Sherman  Law  and  that 
presumption  is  made  conclusive  by  proof  of  q^eciflc  acts  such 
as  those  in  the  record  of  this  case.    Ih.  4n-142 

O.  Suae. — The  eonstitixeats  of  an  unlawful  oombinatioii  nnder  the 
Sherman  law  should  not  be  deprived  of  power  to  make 
normal  and  lawful  contracts,  but  should  be  restrained  from 
continuing  or  recreating  the  unlawful  combination  by  any 
means  whatever;  and  a  dissolution  of  the  offending  combi- 
nation lAould  not  deprive  the  constituents  of  die  right  to  live 
under  the  law  but  should  compel  them  to  obey  It   J&.    4 — ^148 

84.  The  Tobaceo  Trust — ^The  record  In  this  case  discloses  a  Com- 
bination on  the  part  of  the  defendants  with  the  purpose  of 
acquiring  dominion  and  control  of  Interstate  commerce  In 
tobacco  by  methods  and  manners  clearly  within  the  prohibi- 
tion of  the  Sherman  Law;  and  the  subject  matters  of  the 
combination  and  the  combination  Itself  are  not  excluded 
from  the  scope  of  the  act  as  being  matters  of  intrastate  com- 
merce and  subject  to  State  controL  U.  8.  v.  Ameriean  To- 
bacco Co,,  221  U.  S.,  183.  4—237 

tS.  Suae. — ^In  thit  ease  the  eomblnation  In  an  Its  aspeets  both  as 
to  stock  ownership,  and  as  to  the  corporations  independ- 
ently, including  foreign  corporations  to  the  extent  that  they 
became  corporators  in  the  combination,  come  within  the 
prohibition  of  the  first  and  second  sections  of  the  Sherman 
Law.    lb.  It— 237 

ia.  Same. — ^In  this  ease  the  eomblnation  in  and  of  itself,  and  also 
all  of  its  constituent  dements,  are  decreed  to  l)e  illegal,  and 
the  court  below  is  directed  to  hear  the  parties  and  ascertain 
and  determine  a  plan  or  method  of  dissolution  and  of  recre- 
ating a  condition  in  harmony  with  law,  to  be  carried  out 
within  a  reasonable  period  (in  this  case  not  to  exceed  eight 
months),  and,  if  necessary,  to  effectuate  this  result  either  by 
injunction  or  receivership.    /&.  4 — ^240 

f7.  Whether  a  Combination  of  Dealers  in  Hllk  Was  an  Unreasonable 
Restraint  of  Trade,  Was  for  the  Jnzy.— Three  classes  of  per- 
sons consisting  of  different  individuals  were  under  the  con- 
trol of  the  individual  members  of  each  class.  They  formed 
a  combination  by  agreeing  to  offer  and  pay  no  mbr^  than  a 
jqpecifled  price  for  milk  for  resale  in  interstate  conmierce. 
The  several  persons  were  not  guilty  of  any  illegal  purpoee 
or  of  any  oppressive  methods,  and,  eoLcegt  as  to  price,  tfai^ 
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were  free  to  compete  with  each  other.  The  price  of  milk  to 
the  producers  was  lowered  hy  reason  of  tlie  •  combination, 
but  to  what  extent  was  not  shown.  Eighty-six  per  cent  of 
the  business  of  buying  milk  sold  in  designated  localities  for 
resale  elsewhere  after  interstate  transportation  was  in  their 
hands,.  Held,  that  whether  the  combination  was  an  unrea- 
sonable restraint  of  interstate  trade,  in  violation  of  the 
Sherman  Law,  was  for  the  Jury.    V.  8.  ▼.  Whitimgt  212  F.,  478. 


•9.  Xay  Be  One  la  Kestralnt  of  Trade,  or  to  XonopoUse,  Although 
Vot  Attempted  to  Any  Harmful  Sxteat,  bat  is  Potential  Oaly. — 
A  combination  nuiy  be  one  in  restraint  of  interstate  trade 
and  commerce,  or  to  monopolize  a  part  of  such  trade  and 
commerce,  in  violation  of  the  Sherman  Law,  although  such 
restraint  or  monopoly  may  not  have  been  attempted  to  any 
harmful  extent,  but  is  potential  only.  U.  8.  v.  International 
Harvester  Co.  214  F.,  OdS.  5—647 

n.  Of  Wholesale  Orooeri  Valawf  nl.  Whether  Contraot  be  Sxpxesi  or 
Implied,  or  Whether  Without  Any  Beflnite  Form  of  Agree- 
ment— ^A  contract  between  many  engaged  in  the  same  busi- 
ness to  refrain  from  selling  to  an  individual  or  class  would 
be  an  illegal  restraint  of  trade  under  the  Sherman  Law, 
prohibiting  contracts,  conspiracies,  or  coihblnations  in  re- 
straint of  trade,  unenforceable  at  law  and  subjecting  the 
participants  to  a  criminal  prosecution,  whether  the  contract 
were  express  or  implied  or  consisted  of  a  mere  combination 
or  conspiracy  to  accomplish  that  end  or  without  any  definite 
form  of  agreement  U,  8,  v.  SoutJ^em  Wholeaale  Qrooen^ 
Au*n,  207  F.,  439.  ft-820 

4.  Contracts  not  enforceable, 

TO.  Contracts  that  were  In  unreasonable  restraint  of  trade  at  eom- 
mon  law  were  not  unlawful  in  the  sense  of  being  criminal,  or 
as  giving  rise  to  an  action  for  damages  to  one  prejudicially 
affected  thereby,  but  were  simply  void  and  not  enforeeable. 
17.  8.  V.  Addyston  Pllpe  d  Steel  Co,,  85  F.,  271.  1—772 

71.  A  oontraet  made  in  pursuance  of  a  combination  of  manufacturers 

seeking  to  restslct  the  production  and  keep  up  the  prices 
of  wooden  dishes  throughout  the  country,  whereby  a  manu- 
faeturer  was  guarantied  a  certain  sum  as  dividends  on  his 
stock  in  the  central  company,  in  consideration  of  the  clMng 
of  his  factory  for  a  year,  Jield  to  be  contrary  to  public  policy, 
and  therefore  unlawful,  and  not  enforceable  by  the  courts. 
Cravens  v.  Carter-Crume  Co,,  92  F.,  479.  1— Wl 

72.  Can  not  Enforce  Sale  of  a  Business  Which  Was  to  Constitute 

Fart  of  an  Illegal  Combination  or  Trust — ^Def^dant  and  his 
partnar  sold  their  bakery  business  to  complainant  corpora- 
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tloii.  reoeiYlflC  paymeat  in  its  stock,  and  defendant  leased  to 
it  the  premises  wh^e  the  business  was  conductec}  and  con- 
tracted to  carry  it  on  as  the  purchaser's  agent,  for  a  salary. 
..  .After  operating  under  this  arrangement  for  a  time,  he  re- 
.  podiated  the  sale,  resumed  possession  under  the  old  firm 
.  name,  and  refused  to  account  to  complainant.  The  bill  was 
brought  tq  enjoin  him  from  asseriting  a  hostile  claim,  for  an 
accounting,  and  a  receiver.  Defendant*  and  hts  partner  as 
Intarvenor,,  filed  a  cross-bill  for  rescission  of  the  sale  tot 
fraudulent  ^presentations,  and  tendered  back  the  stock. 
Complainant  was  practically  a  "trust,"  organized  to  mo- 
nopolize the  business,  and  had  already  secured  control  of  85 
leading  bakeries  in  12  different  States.  Beld,  that,  while  a 
case  was  made  for  a  receiyer,  pending  litigation  between 
ordinary  parties,  the  prayer  would  be  denied,  as  equity 
would  not  encourage  a  combination  in  restraint  of  trade, 
and  probaUy  illegal,  under  the  Sherman  Law,  and  the  act  of 
Louisiana,  July  5,  1890,  for  the  same  purpose.  Amer.  BisoM 
4  Mfg.  Co.  Y.  KMg,  44  F..  721.  1—2 

7S.  A  railroad  company,  belonging  to  an  illegal  combination  in  Tlola- 
tioa  of  fhe  Shenaan  law,  oaa  not  inToke  the  aid  of  a  Fed- 
eral court  of  equity  for  the  protection  of  its  rights  daimed 
under  contracts  which  were  the  direct  result  and  evidoice  of 
wmdk  ualawfol  combjUaatioo.  Dek^wor^t  Xb  4W.  &  Co.  ▼. 
irWfiJt,  110  Fh  689.  i-82 

7^  .niefal  Csudition  ai  ^iisideratioa — Effect  of  Hoa-perf onaance. — 
Bebata  vouchers  issued  by  a  distilling  company  to  cuat^Mnera, 
by  which  it  promised  to  refund  a  certain  sum  per  gallon  on 
tteir  parchases  at  the  end  of  six  months,  on,  otmdition  of 
their  purchasing  exclusively  from  the  con^pany  during  that 
time,  can  not  be  enforced,  either  at  law  or  in  equity,  whwe 
thft  Bontfltion  has  not  been  performed,  though  such  condition 
be  ill^sal,  as  in  restraint  of  trade,  there  being  no  other  con- 
aideeatioQ  for  the  promise.  77  Fed^  700,  aifirmed.  Dennehy 
T.  MiOfMiUi,  86  F.,  826.  1—865 

ft 
f.  Whai  ootuHtutet  manopoUzmff,  wUatoful  combinaUat^  etc 

75.  To  constitute  the  offense  of  "  monopolizing,  ""or  att^npting  to 
monopolize,';  trade  or  commerce  among  the  States,  within  the 
meaning  of  section  2  of  the  Sherman  Law,  it  is  necessary  to 
acquire,  or  attempt  to  acquire,  an  exclusive  right  in  tueh 
commerce  by  means  which  will  prevent  others  ftom  engaging 
therein.    In  re  Cfreene,  52  F.,  104.  1—55 

TiL  IWawful  Combination.- To  r^der  a  combination'  unlawful 
under  the  Sherman  Law,  It  need  not  be  one  which  by  its 
^erms  refers  to  interstate  commerce,  but  it  is  a^ffldent  if  its 
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purpose  and  effect  are  necessarily  to  restrain  Interstate  trader 
Oibbt  y.  McNeeley,  118  F.,  120.  t— 104 

77.  Conblnatlon  of  lawful  Slemeats  of  an  tfalawfiil  Seheaa. — ^Bven 
if  the  separate  elements  of  a  scheme  are  lawful,  when  tfaej 
are  bound  together  by  a  common  Intent  as  parts  of  an  on- 
lawful  scheme  to  monopolize  interstate  commerce  the  plan 
may  make  the  parts  unlawful.  Stcift  d  Co.  y.  United  Sfiet^ 
196  U.  S.,  875.  t-m41 

7t.  By  Bmplojrment  of  Abnormal  Business  Xethods,  or  Creattng  Im 
One  Corporation  a  Single  Dominating  Control,  TTnlawfnl. — ▲ 
combination  formed  for  the  express  purpose  and  with  the 
express  intent  of  eliminating  the  natural  and  existing  com- 
petition in  interstate  commerce,  and  of  monopolizing  and 
restraining  such  commerce  by  the  employment  of  unusoal 
and  abnormal  methods  of  business,  or  which  places  the  direet 
instrumentalities  of  interstate  commerce  in  such  a  rdatlon 
as  to  create  a  single  dominating  control  in  one  corporatioii, 
whereby  natural  and  existing  competition  In  such  commerco 
is  unduly  restricted  or  suppressed,  is  one  In  Tiolation  of  the 
Sherman  Law.    U.  8.  v.  Great  Laket  Towing  Co^  206  F.,  741. 

•—860 
6.  HabilUy. 


70.  Elabllity  of  Xembers  of  ComMnationt.— Bvery  mcrtbtr  of  an 
illegal  combination  in  restraint  of  interstate  trade  or  com- 
ineree  in  violation  of  the  Sherman  Law  is  UaMe  for  the 
damages  resulting  to  the  business  or  property  oC  a  plaintiff 
by  reason  of  such  combination,  and  it  is  immaterial  that 
there  were  no  direct  contract  relations  between  plhintiff  and 
defendant  City  of  AtUmia  ▼.  OhattamMgm  Fmtmdry  d  Pipe 
Work$,  127  F.,  28.  t— 290 

•a  Baine— Parties  Xanaging  Affairs  of,  thonffh  Vat  Yrinelpals, 
Liable  for  Damages.— Those  who  actively  partidpafte  in  man- 
aging the  affairs  of  the  combination  in  this  coantiy  are  liable 
under  section  7,  although  they  are  not  the  prtndpgls,  Thon^ 
eem  v.  Cayter,  248  U.  S.,  88.  0—720 

7.  Bemediee—Baief'^Diuolution,  ofo. 

•1.  Although  trnlawful  in  Zneeption,  Unlawful  Aets  Saving  Ceased, 
When  Court  Will  Vot  Deeree  Diisolutioa. — ^Although  a  corpora- 
tion has  been  adjudged  in  its  inception  to  have  been  an  un- 
lawful combination  in  restraint  of  interstate  tnide  and  to 
have  committed  unlawful  acts,  whether  a  dissolution  wHI  be 
decreed  rests  in  the  discretion  of  the  court ;  and  where  Ate  un- 
lawful acts  have  ceased,  and  in  the  Judgment  of  the  coart  the 
pubHc  interest  wiH  be  best  served  thereby,  the  itorporatloB 
will  be  permitted  to  remain  intact  and  to  ooatlniie  its  basl- 
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tbt  eovurt  rttaioiag  the  bill  as  a  rasdraJUit  opoa  tta  ftitiM 
opfacatioiis.  17.  £f.  ▼.  iLmericon  Cm  Co.,  284  F^  lOlA.  •— 619 
at»  Whm  PaxpoM.  Xa  Tartly  AaooB^lialiad,  Coart  Hay  Baarae  Miaa- 
lattaau— AlUiough  a  oombliuttion  ha§  succeeded  in  acoompUali- 
ing  one  of  tbe  parpoeea  for  wUch  it  waa  formed,  if  it  ia  atiU 
an  efficient  agency  to  prevent  competition  in  other  methods, 
the  court  may  proceed  to  judgment  and  decree  of  diaaolntiaiL 
U.  8.  y.  Bead^  Co.,  226  U.  S.,  852.  4—721 

BUOEGSlOnT  QV  COHTKACTS  ASP  COXXXGTI09  OV  OSBXl.  £lee 
Aioxiona  Aim  Dmn  sia. 

XJBOOiYIKT.    fifee  AcnoNa  arp  DnnnsM. 

SiVmBSi    fiea  Aonosa  ahd  DcnDiais,  IL 

ZZ.  PaoHJBnvD. 

1.  Afr99mmt9j  oofilnioia,  or  oomMnaMona  fo  etloNlalt,  nuHiiMii,  nrfaa 

dr  ooMfrol  tJto  pricet,  produdUm,  or  omtput  of 

ortUOeM  or  oommodUle$. 

Hi  Oaai  Agreement  Between  Xiaing  Conpaalaa  an4  Coal  Bealert 
to  Control  the  Prioe  of  CoaL— An  agreement  between  coal- 
mining comyanlfwi  operating  chiefly  in  one  State  and  dealera 
in  coal  in  a  city  in  another  State,  creating  a  coal  exchange 
to  advance  the  interests  of  the  coal  business,  to  treat  all 
parties  to  the  bualneaa  in  a  fair  and  equitable  manner,  and 
to  establish  the  price  of  coal,  and  change  the  aame  from 
time  to  timOk  by  which  it  was  agreed  that  the  price  of  the 
coal  at  the  mines  should  be  4|  cents,  the  freight  being  4 
cents,  and  the  margin  of  the  dealer  should  be  4^  cents,  mak- 
ing tOe  priee  to  the  consumer  IB  cents,  and  that,  whenever 
the  price  of  the  coal  is  advanced  beyond  an  adviince  In 
freights,  one-half  the  advance  shall  go  to  the  mine  owner 
a^d  tlie  other  half  to  the  dealer,  and  a  penalty  was  provided 
h9!  fine  of  any  member  selling  coal  at  a  less  price  than  the 
.  price  fixed  by  the  exchange,  and  by  which  it  waa  forbidden 
.  far  owners  or  operators  of  mines  to  sell  ooal  to  any  person 
ether  than  members  of  the  organization,  and  for  dealers  to 
Ijirchase  of  miners  who  were  not  members,  but  exempting 
eoal  used  fcnr  manufacturing  and  steamboat  purposes  from 
tile  prices  prescribed  until  all  the  mines  tributary  to  that 
market  ahoold.  come  into  tb^  exchange,  or  until  the  axdbange 
eould  control  the  prices  of  coal  used  by  manuf acturera,  ia 
witlftin  the  language  of  the  Sherman  Law,  dedarlng  "  every 
contraet  or  eombination  in  the  form  of  a  trust  or  otherwise^ 
er  conspiracy  in  restraint  of  trade  or  conuaeroe  aopM»ng  the 
several  States^**  and  also  the  monQ4;K>Using»  er  combination 
Witt  anether  to  monepoliae,  trade  or  commerce  amo^g  ifip 
Mi«ial  States  a  mMemeaoor.  U.  8.  v.  JeUho  iOn.  Coal  4 
Ceipaaa«46Jr^4U;  1-0 
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$L  A  e^Hsatlon  lietween  Importen  of  eoal  froth  <>tlier  States  and 

'     ^  foreign  eountries  with  a  local  ooal  dealers'  Msoeiatleii,  reffu- 

^    -  lat!n|:  iEtii)itrieLiHl7  the  retail  prieet  of  ciMl  and  profidifli 

ftgainjst  free  c6mpetition,  is  one  in  restraint  of  interstate 

commerce  within  the  meaning  of  the  Sherman  Law.    (7.  8.  y. 

Ooai  Dedlert^  Asm,  of  Cal.,  85  F..  252.  ■     1—740 

M.  Contract  Between  a  Fuel  Company  and  a  ComMnatlfini  of  Coal 

Prodnoers  who  Sought  to  Eegnlate  the  Prodtlo^on  and  Prioe 

*  of  CoaL — ^A  contract  by  which  a  c<Ht>opati<m  agfrees  to  tal»  * 
the  entire  prMuct  of  a  number  of  ttadep^ndent  fJeretotiB,  firms, 
and  corporations  engaged  In  mining  coal  and  making  'ccA[^ 
in  a  certain  district,' which  is  intended  for  "  westfeM  sUli^  • 
ment"  over  a  leading  route  of  transportation,  to  sell  the 
same  at  not  less  than  a  minlmuni  price,  to  be  fixed  by  an 

,  ^Kcecntlve  committee  appointed  .|i>y  the  pro^lppers,  ,{ttd  t(x,ac- 1 
count  for  and  pay  over  to  s^i^ch  producers  jthe  ^^tLi^  proceeds 
above  a  fixed  sum  per  ton  to  be  retain^  as  "  compensation,'* 
the  stated  purpose  being  to  ''enlarge  the  western  market," 
'  '  and  under  which  the  shipments  are  made  ilito  otitic  Stat^ 
'  '  is  iliegar  under  the  Sherman  Law,  as  In  restraint  of  inter- 
state comiherce,  and  as  tending  to  create  a  monopo*^.'  U.  B. 
T.  Ohesapea^ke  d  Ohio  Fuel  Co.,  105  F.,  98.  '   %    84 

•  Affirmed,  115  F.,  610  (J^-151). 

8A  Copyrighted  Books— CbmUnation  of  >abli8hen  and  Boekiellen 
'Yhroiigh'oat  the  United  States  for  the  Purpose  of  Xaintalniar 
Frloos  en  Copyrighted  Books. — ^The  organteafion  and  combina- 
tion of  the  publishers  ahd  boohBellers  of  the  United'  States 
'      into  two  membership  associations,  one  khoWn  as  the  ^Ameri- 
'  "       can  Publlfitoers*  Association  "  and  the  Other  as  the  "Aanerlcan 
*'    Books^sUers'  Association,'* 'whereby  they  together  coAtroUed 
••'  the  publicatioh  and  sale  of  at  least  90  per  cent  of  *all  copy- 
righted books,  the  object  being  to  cdmi)el  owners  nnd^Hlealers 
of  titLch  books  to  purchase  them'bf  the  members  of  tiie^ combi- 
nation'at  an  arbitrary  price  fixed  by  it,  regardfess!  of  the 
'  actual  value  of  the  books  as  determined  by  a  demand  in  an 
open  market,  or  the  condition  of  the  books,  and  to  c&topA  all 
publishers  and  dealers  of  such  books  to  come^into  lAe  com- 
bitiation,  be  controlled  by  it,  and  sell  books  at  prtces  fixed  by 
it,  regardless  of  the  value  off  the  books  or  df  the  exigencies  of 
the  trade  and  situation  of  the  seller,  x>r  be'depHved'  of  the 
'         privilege  of  purchasing,'  owning,    and  selUngr  siMft'  books 
"   through  a  system  of  b1«tcklisting,  etc.,  the  effect  of  wlii<Si  would 
b^  to  cripple  the  business  of  any  publisher  or  be<ettMler  ont- 
'^'       Mde  of  th^  combination— was  in  viollfttion  of' the  Bherman 
taw:  ^Bohbi-^MenW  Oo.  v.  8ttMS;  189  F.,  ISJ.  ^  t— 7t56 

lit.  I^rufs^-Ctmihinatiott'  of  S^arate  tftssoeiationi  er  thelftianfao- 
' tuters,  Whdle9tflers,-ikd&et«lien  of  Drags,  t^'Itx 'ArMtnorUy 
'     ^      the  Prices  of  8ueh  Artielei.— Wh^pe  thn^^^okwatur  iLSsocia- 
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tlons,  composed  of  the  manufacturers,  wholesalers,  and  re- 
tailers, respectively,  of  drugs,  prc^rletary  medicines,  etc, 
were  organised  to  arbitrarily  fix  a  minimum  retail  price 
for  such  articles,  which  were  of  universal  consumption 
and  were  of  absolute  and  dally  necessity,  and  then  restricted 
•  the  sale  of  such  articles  to  such  retailers  only  as  conducted 
their  retail  business  in  accordance  with  the  arbitrary  stand- 
ard of  prices,  such  combination  was  in  restraint  of  inter- 
state commerce  in  the  drug  trade  in  so  far  as  it  excluded 
** aggressive  cutters*'  of  prices  and  those  who  dealt  with 
them,  and  was  In  violation  of  the  Sherman  Law,  prohibiting 
monopolies  in  restraint  of  interstate  trade  and  commerce, 
etc.    Loder  v.  Jau^e,  142  P.,  1010.  «— 976 

Judgment  reversed  by  the  Circuit  Court  of  Appeals  (149  F., 
21),  but  upon  other  grounds  than  above. 

St.  Xramber — Combinatloii  of  Local  Lumber  Dealers  Seeking  to  Raise 
and  Maintain  Price  of  Lnmber  by  Kefnsing  to  Sell  to  Con- 
sumers who  Bought  from  Outside  Parties,  Some  of  Such 
Hills  Being  Located  in  a  Neighboring  State. — ^A.  complaint 
alleged  that  plaintifT  was  a  builder  doing  business  in  Port- 
land, Oreg.;  that  in  such  business  he  purchased  large  quan- 
tities of  rough  lumber  ftrom  mills  located  at  Vancouver, 
Wash.,  which  was  7  miles  from  Portland,  but  that  such 
mills  did  not  manufacture  finished  or  kiln-dried  luml>er; 
that  defendants,  who  comprised  all  the  manufacturers  and 
dealers  in  Portland,  combined  to  fix  exorbitant  prices  on  all 
lumber  sold  by  them,  and  to  compel  all  consumers  in  Port- 
land to  pay  such  prices  by  refusing  to  sell  any  finished  lum- 
ber at  any  price  to  such  consumers  as  bought  lumber  of  any 
kind  from  other  dealers,  except  on  condition  that  such  con- 
sumer pays  to  defendants  the  difference  between  the  price  he 
imid  for  lumber  so  bought  from  others  and  the  price  charged 
therefbr  by  defendants  and  promises  to  buy  all  his  lumber 
thereafter  from  defendants;  that  the  purpose  and  effect  of 
such  combination  was  to  prevent  plaintiff  and  other  consum- 
ers from  buying  lumber  at  Washington  mills,  and  to  obtain 
a  monopoly  of  the  trade  in  Portland  at  unreasonable  and 
exhorbitant  prices.  Held,  that  the  combination  charged  con- 
stituted a  violation  of  the  Sherman  Law,  its  effect  being 
to  directly  restrain  Interstate  commerce,  and  that  the  com- 
plaint stated  a  cause  of  action  thereunder  for  the  recovery  of 
damages  alleged  to  have  resulted  to  plaintifPa  BlUa  v.  Ir^ 
man,  PouUen  d  Co.,  131  F.,  182.  9-^77 

Keverslng  124  P.,  956  (S— 268). 

S§.  Baine.— In  detennining  whefhev  or  not  a  oombinatloa  is  in  vio- 
lation of  the  Sherman  Law,  as  in  restraint  of  interstate  com- 
tnerce.  It  fa  tenia  terial  that  such  is  not  its  nltinuite  object, 
wfiidi  Is  in  most  eases  to  increase  the  trade  andtirofits  of 
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the  pftrtiee  to  sach  combination;  nor  is  It  material  to 
tain  what  proportion  the  resulting  restraint  of  injterstate 
commerce  bears  to  other  resulta  The  true  inquiry  Is  whether 
it  tends  directly  to  appreciably  reitraia  iatentate  trade,  and» 
if  it  does,  it  is  within  the  statute,  although  such  effect  may 
not  be  so  considerable  as  its  other  effects.    lb.  S— 683 

•a  Bed  Cedar  Shlnglet.— An  associatlen  of  manafaetuen  «f  and 
dealers  in  red  cedar  shingles  in  the  State  of  Washington 
formed  for  the  purpose  of  controlling  the  production  and  the 
price  of  such  shingles,  which  are  made  only  in  that  State, 
but  are  principally  sold  and  used  in  other  States,  and  which, 
by  its  action  in  closing  the  mills  of  its  members,  has  re- 
duced the  production,  and  has  also  arbitrarily  increased  the 
prioes  at  which  the  product  is  sold,  is  a  combination  in  re- 
straint of  interstate  commerce,  and  unlawful  under  the  Sher- 
man Law.    Qihbs  v.  McNeeley,  118  F.,  120.  ft— 194 

91.  Tiles— Combinations  to  Baise  Prices  of  Tiles,  etc,  and  Control 
Output— A  complaint  alleging  that  memb^s  of  an  associa- 
tion have  coneqE^ired  and  combined  to  raise  the  prices  of  tiles, 
mantels,  and  grates,  to  control  the  output,  and  to  regulate 
the  prices  thereof,  with  the  intent  to  monc^ioUze  the  trade 
and  commerce  between  the  other  States  and  California  In 
regard  thereto,  as  well  as  to  arbitrarily  fix  their  prices  in- 
d^>endently  of  their  natural  market  value,  brings  the  case 
within  the  Sherman  Law.  Lotory  ▼.  TUe,  ManM  4  Orate 
A4«n.  0/ Coi.,  98  F.,  817.  1—4)95 

99*  Same — Combination  of  Tile  Xanufacturers  Im  CaUforaia  and  Ad- 
joining States  Agreeing  not  to  Sell  to  or  Purehase  from  ]>ealers 
.  not.Xembers.— The  Tile,  Mantel  and  Orate  Association  of 
Oalifornia  was  organized  by  defendants,  who  w«re  dealers  in 
tiles  and  similar  articles,  for  the  declared  purpose  of  uniting 
**  all  acceptable  dealers  "  in  tiles,  fireplace  fixtures,  and  man- 
tels in  San  Francisco  and  vicinity  (within  a  radius  of  200 
miles),  and  all  American  manufiLctur«>s  of  tiles  and  fire- 
place fixtures.  The  articles  prescribed  that  oth«r  local 
dealers  who  had  an  established  business  and  carried  a  stock 
of  a  stated  value,  and  who  were  '*  acceptable,'*  might,  on  mo- 
tion of  a  member,  be  permitted  to  join,  and  that  all  manu- 
facturers of  tiles  in  the  United  States  might  become  m^nbers 
by  signing  the  constitution  and  paying  an  entrance  fee.  The 
local  members  were  bound  by  the  articles  not  to  buy  goods 
from  any  manufacturer  who  was  not  a  member  nor  to  sell 
goods  to  other  dealers  not  members  at  less  than  list  price, 
which  was  about  double  the  market  price,  and  the  manufac- 
turing members  were  bound  not  to  sell  to  any  dealer  wiUdn 
the  prescribed  territory,  who  was  not  a  mspiber.  JECeld,  That 
.  snob  assoeiatioQ  was  a  combinatioii  in  testra^nt.  of  trade 
;  the  States,  illegal  under  sefeUon  1  of  the  Sheiwan  Law, 
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and  also  an  attempt  to  m<xiopoUj»  a  part  of  tke  trade  and 
commerce  among  the  States,  witbin  tbe  pndObltion  of  section 
2,  by  shutting  out  from  such  trade  all  local  dealers  who  were 
not  members,  and  that  defendants  were  liable  in  damages* 
under  section  7  of  the  act,  to  such  a  dealer'  to  whom  a  manu- 
facturer in  another  State  refused  to  sell  tiles,  as  it  had  pre- 
viously done,  on  the  sole  ground  that  such  dealer  was  not  a 
member  of  the  association.    Mcntaffue  ▼.  ixHory,  115  F.,  27. 

»— 112 
Affirming  Lowry  ▼•  TUe,  Mantel  and  CHiUe  ^Mfi.  of  Col.,  106 
F.,  38  (1^-53). 

OS.  Same — An  Associatioa  of  Healers  in  Tllei  Agreeing  Vft  to  Par* 
ehase  firom  Jfon-Xembert  <«  to  Sell  to  Then,  Except  at  an 
Adyaaee  of  60  per  cent  on  Price  to  Xambers. — An  association 
of  wholesale  dealers  in  tiles,  mantels,  and  grates  in  Cali- 
fornia and  Yicinity,  and  manufacturers  in  other  States,  of 
tiles  and  fireplace  fixtures,  in  which  the  dealers  agree  not 
to  purchase  from  manufacturers  not  members  of  the  asso- 
ciation, and  not  to  sell  unset  tile  to  non-members  for  less 
than  list  prices,  which  are  more  than  50  per  cent  higher 
than  prices  to  members,  while  the  manufacturers  agree  not 
to  sell  their  products  or  wares  to  non-members  at  any  price, 
under  jtenalty  of  forfeiture  of  membership,  is  an  agreement 
or  combination  in  restraint  of  trade  within  the  meaning  of 
the  Sherman  Law.    Montague  d  Co.  t.  I/Hory,  193  U.  S.,  88. 

S— 827 

84.  Same— Where  the  Sales  were  Xade  Within  the  State.— Although 
the  sales  in  question  were  within  the  State  of  California  and 
although  such  sales  constituted  a  very  small  portion  of  the 
trade  involved,  the  agreement  of  manufacturers  without  the 
State  not  to  sell  to  anyone  but  members  was  part  of  a  scheme 
which  Included  the  enhancement  ot  the  price  of  unset  tiles 
by  dealers  within  the  State,  and  the  whole  thing  was  so 
bound  together  that  the  transactions  within  the  State  were 
inseparable  and  became  a  part  of  a  purpose  which  wheo 
carried  out  amounted  to,  and  was,  a  combinatioii  in  restraint 
of  interstate  trade  and  commerce.  AMu9to%  Pip^  d  8te^ 
Co.  V.  United  State*,  175  U.  S.,  211,  foUowed;  Mophim  ▼. 
United  States,  171  U.  S.,  578;  Ander$on  y.  United  Btatee, 
171  U.  S.,  004,  distinguished.    J6.  »— 884 

•5.  Same— The  parties  aggrieved,  being  a  firm  of  dealers  in  til^ 
mantels,  and  grates,  in  San  Francisco,  whose  members  had 
never  been  asked  to  join  the  association  and  who  had  never 
applied  for  admission  therein,  and  which  did  not  always 
carry  $8,000  worth  of  stock,  as  required  by  the  rules  of  the 
association  as  one  of  the  conditions  of  membership  are  «n- 
titted  to  recovery  under  leotioa  7  of  tha  Sherman  taw.    Ih. 

1-686 
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M.  Woodeft  Blshet. — A  oontnot  made  ia  pumaaee  of  a  eemUaatloB 
of  manufactorera,  seeking  to  restriet  tke  produotion  and  keep 
ap  ike  prloes*  of  wooden  dishes  througfaout  the  country, 
wHereby^a  manafaotorer  was  guaranteed  a  oertain  sam  at 
diTldendi  on  Ms  stook  in  the  central  company  in  consideration 
of  the  dosing  of  his  factory  for  a  year,  was  contrary  to  public 
policy  and  therefore  unlawful,  and  would  not  be  enforced  by 
the  eourts.    Cravent  t.  Carter-Crume  Co,,  92  P.,  479.      1—088 

97.  Boer — Combination  of  Brewing  Companies  to  Prevent  Competi- 
tion ia  ICanafaotnre,  and  to  Control  Sale  and  Piz  Prioes. — ^A 
combination  between  several  brewing  companies  forming  a 
brewers'  association,  entered  into  for  the  purpose  of  prevent- 
ing competiticm  in  tibe  manufacture  and  sale  of  their  prod- 
uct, fixing  the  price,  and  controlling  the  disposition  of  the 
same  to  retail  dealers,  providing  that  its  members  shall  not 
sell  such  product  at  prices  fixed  by  themselves  nor  below 
prices  fixed  by  the  association,  and  allotting  the  business  of 
selling  the  same  among  them,  and  prohibiting  any  one  of 
them  from  selling  to  customers  allotted  to  another — Is  a 
trust  or  conspiracy  In  restraint  of  trade  within  the  Sd 
section  of  the  Sherman  Law;  and  an  attempt  to  coerce  an- 
other company  to  enter  the  trust  and  obey  its  regulations  is 
an  invasion  of  private  right,  as  well  as  inimical  to  the  inter- 
ests of  tile  public;  and  the  purposes  and  practices  of  such  a 
combination  or  conspiracy  are  equally  violative  of  the  common 
law,  which  prevails  in  this  District,  and  of  which  the  3d  sec- 
tion of  iStte  statute  is  declaratory.  Leonard  v.  Atmer-Drurf 
Brewing  Co.,  25  App.  (D.  O.)  Gases,  161.  3 — ^13 

99.  Wall  Paper-— Combination  to  Control  Sales.— PlatntlfT  corpora- 
tion was  formed  to  control  the  output  of  98  per  cent  of  tlie 
wall  paper  mills  of  the  United  States,  and  to  this  end  made 
contracts  with  them  to  buy  their  entire  output  at  an  agreed 
price.  Plaintiff  was  nominally  to  make  aiU  sales  to  whole- 
salera  and  othera,  either  directly  or  indirectly,  at  a  uniform 
price,  subject  to  an  agreed  scale  of  discounts,  varying  accf^rd- 
ing  to  an  arbitrary  classification  of  buyers.  The  difference 
between  the  price  at  which  the  manufacturers  sold  to 
plaintiff  and  the  price  exacted  from  the  buy  era  from  plaintiff 
constituted  the  dividends  to  be  distributed  to  plaintiff's  share- 
holders, who  were  composed  exclusively  of  those  controlling 
the  c(»nbining  manufacturers,  the  stock  being  distributed  in 
proportion  to  the  size  of  the  manufacturer's  product  the  year 
befora  plaintiff  was  formed.  The  contract  i>rovided  against 
the  enlargement  of  the  manufacturer's  plants,  and'  the  only 
two  manufacturere  of  wall  paper  machinery  in  the  United 
States  were  induced  to  become  parties  by  agreeing  not  to 
•en  except  to  membere  of  the  combination.  An  agreement 
was  also  made  with  Canadian  manufacturers  to  prevent  cut- 
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ttns  the  price.  Bach  member  was  risQnlred  to  deposit  his 
ihares  with  plaintiff,  *to  be  held  as  security  to  i/reyent  a 
breach  of  the  contract  Contracts  were  then  made  with 
Jobbers  and  wholesalers,  binding  them  to  buy  their  entire 
requirements  of  plaintiff  at  specified  prices  and  not  to  sell 
at  less  than  the  prices  fixed  by  plaintiff  on  pain  that  if 
they  did  not  enter  into  such  contracts  they  could  not  buy  at 
an.  Held,  that  sudti  transaction  constituted  an  Illegal  com- 
bhiatlon  In  restraint  of  trade  and  interstato  commerce  la 
Tiolation  of  the  Sherman  Law.  Continentia  WM  Paper  Co. 
Y.  Voifft  A  Son$  Co.,  148  Fed.,  946.  S— 55 

ComM nation  of  Dealers  la  and  ICanaf  aeturen  of  Window  Olau. — 
A  declaration  alleged  that  defendant  corporation  was  en- 
gaged in  purchasing  and  contracting  for  the  purchase  of 
window  glass  from  the  manufacturers  for  certain-named 
Jobbers  and  wholesale  dealers  doing  business  in  different 
States  who  owned  practically  all  of  defendant's  stock  and 
controlled  it;  that  such  dealers  comprised  over  75  per  cent 
of  all  ^ose  in  the  United  States  and  sold  more  than  75  per 
cent  of  the  window  glass  sold  therein;  that  up  to  a  certain 
date  they  were  uncombined  and  competed  freely  with  each 
other  and  with  other  wholesale  dealers,  but  that  on  such 
date  defendant  entered  into  a  combination  and  agreement 
with  them  and  with  a  manufacturer  which  owned  and  oper- 
ated factories  in  different  States  and  manufactured  70 
per  cent  of  all  the  window  glass  made  in  the  United  States, 
by  which  defendant  and  such  dealers  agreed  to  buy  window 
glass  from  no  other  manufacturer  unless  at  materially  lower 
prices;  and  such  manufacturer  agreed  to  sell  to  no  other 
dealers  except  at  higher  prices  than  it  charged  them;  that 
such  agreement  further  limited  the  quantity  of  window 
glass  to  be  purchased  by  each  of  such  dealers  to  such  as 
should  be  arbitrarily  fixed  by  defendant  and  the  manufac- 
turer, and  also  gave  them  the  power  to  arbitrarily  fix  ex- 
cessive and  unreasonable  prices  which  were  to  be  charged 
retail  dealers,  which  prices  such  wholesale  dealers  agreed 
to  observe  under  penalty  of  fines  to  be  assessed  against  and 
paid  by  them ;  that  it  further  restricted  and  limited  the  ter- 
ritory within  which  each  of  such  dealers  should  sell  to  re- 
tail dealers,  the  object  and  effect  of  such  combination  and 
agreement  being  to  restrain  interstato  conmoerce  in  window 
glass,  to  destroy  competition  therein,  and  to  practically 
moDopolifle  the  same,  especially  In  the  better  grades,  which 
were  practically  all  made  by  such  manufacturer.  Held,  that 
die  declaration  charged  a  contract  or  combination  in  restraint 
of  interstate  commerce  in  violation  of  the  Sherman  Law 
which,  as  construed  by  the  Supreme  Court,  makes  unlawful 
any  coDtmct  or  combination  in  restraint  of  such  trade  or 
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commerce,  and  not  merely  those  which  are  in  Biuvaaonable 
restraint  of  trade  and  therefore  illegal  at  cemvion  law. 
Wheeler-SteHz4l  Co.  t.  NoTl  Wimdow  OIom  Je^^^n  Au^n, 
152  F.,  871.  a— 218 

100,  Xaaufaeturert  of  lieorice  Paite. — ^An  agreement  between  de- 

fendants, manufacturers  of  licorice  paste  used  in  the  mana- 
fbcture  of  tobacco,  provided  that  there  should  be  no  com- 
petition in  price  between  them«  and  they  from  time  to  time 
agreed  and  maintained  arbitrary  and  non-competitive  prices 
for  paste  at  wMch  it  was  actually  sold  tn  interstate  com- 
merce. Defendants  also  agreed  with  and  Indnoed  certain 
competitors  in  the  business  to  establish  and  maintai»  art>i- 
trary  and  non-competitive  prices  in  excess  of  the  normal 
and  reasonable  priceii  that  would  otherwise  have  prevailed* 
and  also  apportioned  the  interstate  trade  and  commerce  in 
such  substance  and  of  the  customers  of  two  of  the  manuftic- 
turers,  arbitrarily  fixing  the  amount  ot  business  they  should 
do,  and  also  so  managed  and  agreed  with  another  that  the 
latter  should  only  sell  1,000,000  pounds  of  paste  during 
1904  and  not  more  than  50,000  pounds  additional  during 
each  year  for  five  years  from  Decemt>er  81,  1903,  and  if  he 
sold  more  he  should  pay  to  another  of  the  defendant  com- 
panies certain  sums  approximately  equal  to  the  profits  of 
the  excess.  Held,  that  such  agreement  constituMl  an  un- 
7  lawful   interference   with    interstate    co^Bunerce,   prohibited 

by  the  Sherman  Law»  declaring  that  every  contract,  combi- 
nation, or  Goni^racy  in  restraint  of  trade  among  the  several 
States  or  with  foreign  nations  should  be  iUegaL  U.  8.  To- 
baooo  Oo.  V.  American  Tobaoioo  Co.,  168  F.,  711.  S — 425 

101.  The  PowAer  Trust — ^Xaaufactarcn  of  Powder. — ^In  1872  seven 

of  the  largest  manufacturers  of  powder  and  other  explosives 
in  the  United  States  organised  what  was  called  tiie  ''Oun- 
powder  Trade  Association,'*  which,  at  its  meettaigs  and 
ttirough  committees,  fixed  prices  which  the  constitnent  mem- 
bers were  required  to  observe  under  penalty  of  fines.  It 
also  apportioned  taritory  between  its  members^  authorised 
the  cutting  of  prices  in  particular  localities  in  order  to 
drive  competitors  out  of  the  market  or  force  them  to  come 
into  the  association,  and  apportioned  the  lossesi  if  any,  from 
such  price  cutting  between  the  members.  Subsequently 
other  companies  were  tSLkea  into  the  association,  until  there 
were  17  members;  and  it  was  continued  with  some  changes 
In  the  fundamental  agreement,  but  none  in  its  purposes  or 
methods,  until  1902.  At  that  time  B.  I.  du  Pont  de  Nemours 
&  Oo.,  then  the  most  influential  memb^  of  tiie  association, 
passed  under  a  new  management,  was  reorganised  into  the 
B.  I.  du  Pont  de  Nemours  Co.,  and  its  controlling  stock- 
'    holders  and  ofllocrs  inanguMtad  the  peiicgr  of  acquiring 
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tht  aflBcfto  ct  otlier  corporatloiMi  and  vesting  ownership 
of  their  plants  and  the  control  of  their  business  in  their  own 
ecxDpanir.  80  snccAssfollr  was  this  policy  carried  ont  by 
the  use  of  the  methods  of  the  association  that  within  five 
years  such  company  had  acquired  the  stock  of  and  caused 
to  be  dissolTed  <M  corporations  engaged  in  the  manufacture 
of  powder  and  other  explosives  and  controlled  from  64  to 
100  per  cent  of  the  trade  of  the  United  States  in  the  differ- 
ent kinds  of  ezploBlyes  sold,  and  also,  directly  or  through 
subsidiary  corporations  as  stockholders,  controlled  all  of 
the  other  members  of  the  association  which  was  then  dis- 
solved. Held,  that  the  formation  of  such  a  corporation  and 
Its  subsidiaries  and  the  adoption  of  thfe  new  policy  was 
merely  the  continuance  in  a  different  form  of  the  illegal 
association  and  that  it  constituted  a  combination  in  restraint 
of  interstate  commerce  and  to  monopolize  a  part  of  the 
same,  which  was  unlawful  under  the  Sherman  Law.  U,  8, 
V.  d%  Pont,  etc,  Co,,  188  F.,  149.  4—371 

101.  A  eorperation,  known  as  the  "  Oulf  Compreu  Co.,^  was  organ- 
teed  under  articles  of  incorporation  which  stated  th&t  it  was 
to  conduct  a  general  storage  and  compress  business.  Its 
capital  stock,  originally  $25,000,  was  increased  to  $1,000,000, 
of  which  $000,000  was  In  the  form  of  treasury  stock.  It 
appeared  that  the  object  of  the  corporation  was  to  gain 
control  of  the  compress  business  in  the  cotton  producing 
area,  by  means  of  purchase  or  lease,  exacting  from  lessor 
or  vendor  in  every  case  a  contract  that  such  lessor  cottK>- 
ration  would  not  for  a  term  of  years,  engage  in  like  business 
•  within  fifty  miles  of  any  compress  operated  by  the  "  lessee, 
and  that  the  lessor's  members,  **  individually  and  collec- 
tively ,••  would  render  every  assistance  "in  discouraging  un- 
reasonable and  unnecessary  comi)etition."  Held,  that  such 
corporation,  the  Gulf  Compress  Co.,  so  conducted,  is  unlawful 
and  against  public  policy,  its  operation  tending  to  the  un- 
reasonable restraint  of  trade,  the  prevention  of  competition, 
and  the  establishment  of  a  monopoly.  Anderson  v.  Shawnee 
Comprees  Co,,  87  Pac.  Rep.,  S18.  8—131 

IM.  Same — ^Yold  Lease. — And  where.  In  such  case,  a  corporation, 
known  as  the  "  Shawnee  Compress  Co.,"  formed  for  the  local 
compression  of  cotton,  undertakes,  because  of  the  exigencies 
of  its  financial  situation,  to  lease  its  entire  property  to  said 
Qulf  Compress  Co.  for  a  period  of  years,  and  in  such  lease, 
to  agree  not  to  engage  in  the  business  of  compression  of 
cotton  within  fifty  miles  of  any  plant  operated  by  the  Qulf 
company,  and  to  aid  such  Gulf  company  'Mn  discouraging 
vnreasonable  and  unnecessary  competition,**  held,  that  the 
executietai  of  such  lease  will  be  perpetually  enjoined,  or  if 
executed,  the  contract  will  be  declared  an   unreasonable 
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restraint  of  traile,  and  therefore  void  on  the  ground  of  public 
policy.    Ih.  Z—1S2 

104.  A  eombinatioA  of  thip-ownert  to  prevent  competttion  between 
members  by  maintaining  uniform  freight  ratea.  in  South 
African  trade,  and  to  eliminate  the  possibility  of  competition 
with  other  lines  by  requiring  shl]P4;^ers  to  pay  forf^jlt  money 
in  case  they  patronized  other  lines,  constituted  a  combination 
in  restraint  of  competition  and  foreign  coofunerce  in  con- 
travention of  the  Federal  Anti-Trust  statute.  T'^ptiMen  v. 
UnUm  Castle  Mail  8.  8.  Co.,  166  F.,  253,  »— 550 

106«  Combination  Effected  by  Xeans  of  Selling  Coag^any. — ^Where  a 
number  of  manufacturers  situated  in  different  States  en- 
gaged In  pianufacturing  an  article  sold  in  different  States 
organize  a-  selling  company  through  which  their  entire  outp 
put  Is  sold,  in  accordance  with  an  agreement  between  them- 
selves, to  persons  only  as  enter  into  a  purchasing  agree- 
ment by  which  their  sales  are  restricted,  the  effect  is  to 
restrain  and  monopolize  interstate  and  foreign  trade  and  com- 
merce and  is  illegal  under  the  Sherman  Law^  and  so  b^d 
in  regard  to  a  combination  of  wall  pap^  manufacturers. 
Continental  WaU  Paper  Co.  v.  Voight,  212  U.  S.,  255.    S--607 

106.  Same. — ^Zn  determining  whether  a  contract  amounts  to  a  com- 

bination in  regtraint  of  intergtate  trade  in  violation  of  the 
Sherman  Law  all  the  facts  and  circumstances  will  be  con- 
sidered. AddyHon  Pipe  Co.  v.  United  8tates,  175  U.  S.  211, 
247.    J6.  S— 516 

107.  3y  Trade  Agreement  to  Limit  Output,  Sales,  and  Prices.— A  trade 

agreement  under  which  manufacturers,  who  prior  thereto 
were  Independent  and  competitive,  combined  and  subjected 
themselves  to  certain  rules  and  regulations,  among  others, 
limiting  output  and  sales  of  their  product  and  quantity,  ven- 
dee and  price ;  held  in  this  case  to  be  illegal  under  the  Sher- 
man Law.    8tandard  Sanitary  Mfg.  Co.  v.  U.  8.,  226  U.  S.,  48. 

4—648 

108.  Of  South  African  Steamship  Lines  to  Xalntaln  Prices,  TTnlaw- 

fuL — ^Foreign  owners  of  steamship  lines,  common  carriers 
between  New  Yorlc  and  ports  in  South  Africa,  formed  a  com- 
bination, or  "conference,"  to  end  competition  aipong  tiKsm- 
selves  and  suppress  It  from  without  They  adopted  uniform 
net  tariff  rates,  and,  for  the  purpose  of  constraining  shippos 
to  use  their  ships  and  avoid  others,  exacted  d^K>sits  ('*  pri- 
mage **)  of  10  per  cent  of  and  in  addition  to  the  net  freight 
charges,  to  be  repaid  as  rebates  or  "  commissions "  in  each 
case  upon  the  lapse  of  a  period  of  many  months,  but  then 
only  if  the  shipper,  up  to  the  date  set  for  repayment,  had  used 
the  vessels  of  the  coalition  to  the  exclusion  of  all  competitors. 
In  respect  of  particular  oooslgnments  the  shipper's  right  to 
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the  refund  was  made  similarly  dep^tdent  on  Ute  "  loyalty  "  of 
his  consignee  to  vessels  of  the  combination.  The  hold  thus 
gained  on  shippers,  throngh  the  accnmolation  of  their  de- 
posits, enabled  the  coalition  to  maintain  Its  tariff  and  cus- 
tom, in  general,  while  cutting  rates  with  competitors  in  par- 
ticular cases  by  means  of  "  fighting  ships.'*  Several  ipiportant 
rivals  were  gathered  Into  the  combination  from  time  to  time, 
and  a  virtual  monopoly  was  eflteted.  Held^.thAt  the  combi- 
nation violatied  the  Sherman  Xaw.  Thomson  v.  Cayt er,  348 
U  S.,  85.  6—727 

2.  ComhinationSf  contracts,  etc.,  eliminating  competition  in  bidding. 

IM.  Combinatlea  of  Xaiiafaetaren — ^Dividing  Territory  aad  AUot- 
tinff  Gontradtt  by  PxetsndeA  Blda.-'/rhe  formatton  of  a  com- 
bination by  a  number  of  companies  manufacturing  Iron  pipe 
In  diflierent  States,  whereby  the  territory  in  which  they  op- 
erate (comprising  a  large  part  of  the  United  States)  is 
divided  Into  •*  reserved  "  cities  and  *•  pay  "  territory,  the  re- 
served dties  being  allotted  to  particular  members  of  the 
combination,  free  of  competition  from  the  o^thers,  though 
provision  Is  made  for  pretended  bids  by  the  latter  at  prices 
previously  arranged,  and  when  all  offers  to  purchase  pipe 
in  the  pay  territory  are  submitted  to  a  committee,  which 
determines  the  price,  and  then  awards  the  contract  to  that 
member  of  the  combination  which  agrees  to  pay  the  largest 
''bonus,"  to  be  divided  among  the  others,  is  unlawful,  both 
at  common  law  and  under  the  Sherman  Law.  U.  8.  v.  Addy- 
iUm  Pipe  and  Steel  Co.,  85  F.,  271.  1—772 

(Reversing,  78  Fed.,  712  (1—631). 

110.  Combinations  to  Enter  into  Pabllo  Bidding  for  Coatraett,  bat 

Where  ealy  One  of  the  Cenblnatlen  Xeally  Bids,  the  Others, 
Being  Reqaired  to  Bid  Above  Him. — ^An  agreement  or  com- 
bination between  corporations  engaged  In  the  manufacture, 
sale,  and  transportation  of  iron  pipe,  under  which  they  enter 
into  public  bidding  for  contracts,  not  in  truth  as  competitors, 
but  under  an  arrangement  which  eliminates  all  competition 
between  them  for  the  contract  and  permits  one  of  their  num- 
ber to  make  his  own  bid,  while  the  others  are  required  to  bid 
over  him.  Is  in  violation  of  the  Sherman  Law,  so  far  as  It 
applies  to  sales  for  delivery  beyond  the  State  in  which  the 
sale  is  made.  Addyton  Pipe  and  Steel  Co.  v.  U.  8.,  175 
U.  S.,  211.  1—1000 

Affirming,  86  F.,  271  (1—772). 

111.  lame.— A  combination  may  illegally  restrain  trade  by  prevent- 

ing competition  for  contracts  and  enhancing  prices,  although 
it  does  not  prevent  the  letting  of  any  particular  contract    Ih. 

1—1060 
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119l  Saaie.-^W]iere  Ooodi  are  t«  be  DellTered  1a  the  State. — ^A  com- 
Mnatlon  to  reBtraSn  competition  in  proposals  for  contracts 
for  tbe  sale  of  certain  articles  wliidi  are  to  be  d^lvered  in 
the  State  in  whidi  some  of  the  parties  to  the  combination 
reside  and  carry  on  business  is  not,  so  far  as  those  members 
are  concerned,  in  violation  of  the  Sherman  Law,  although  the 
contract  may  be  awarded  to  some  party  outside  the  State  as 
the  lowest  bidder.    lb.  1—1041 

•  US.  Same.-^Any  agreement  itr  oomUnatiea  whleh  direetly  operates, 
not  alone  upon  the  manufacture,  but  apon  the  lale,  traai- 
portatioa,  and  delivery,  of  an  article  of  intentate  eommeroe, 
by  preventing  or  restricting  its  sale,  thereby  regulates  inter- 
state commerce  to  that  extent,  and  thns  trenches  upon  tbe 
power  of  the  national  legislation,  and  violates  tiie  ttatnte.    /6. 

1—1036 

114.  Saae.~-Whea.  the  direet,  immediate,  and  intended  eCeet  of  a 
contract  or  combination  among  dealers  in  a  eonmiodity  it 
the  enhaaoement  of  its  priee,  it  amounts  to  a  restraint  of 
trade  in  the  commodity,  even  though  contracts  to  buy  it  at 
the  enhanced  price  are  being  made.    Ih.  1 — 1038 

US.  SaaM. — ^The  eontraete  considered  la  this  ease,  set  forth  in  the 
statement  of  facts  and  in  the  opinion  of  the  court,  relate  to 
the  sale  and  transportatl^Mi  to  other  States  of  ^[MClflc  articles, 
not  incidentally  or  collaterally,  but  as  a  direct  and  imme- 
diate result  of  the  omibination  entered  into  by  the  defend- 
ants; and  they  restrain  the  manufacturing,  purchase,  sale, 
or  exchange  of  the  manufactured  articles  among  the  several 
States,  and  enhance  their  value,  and  thns  eome  within  the 
proviiioni  of  the  **  aet  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies.**    lb.  1 — ^1086 

US.  Same. — The  Judgment  of  the  ooart  below,  which  perpetually 
enjoined  the  defendants  in  the  court  below  from  maintain- 
ing the  comMnation  in  cast-iron  pipe  as  described  In  the 
petition,  and  from  doing  any  business  under  such  combina- 
tion, ii  too  broad,  ai  it  applies  equally  to  eoameroe  which  is 
wholly  within  a  State  as  well  as  to  that  which  is  interstate 
or  international  only  .  lb.  1 — 1041 

117.  AgreeiMat  Between  Llve-Stook  Bayers  not  to  Bid  Against  Each 
Other,  Ete. — ^An  agreement  between  corporations  and  indi- 
viduals, etc,  engaged  in  buying  live  stock  at  divers  points 
throughout  the  United  States,  to  refrain  from  bidding  against 
each  other  in  the  purchase  of  cattle  is  a  combination  in  re- 
straint of  trade;  so  also  their  agreement  to  bid  up  prices  to 
stimulate  shipmate,  intending  to  cease  from  bidding  when 
the  shipments  have  arrived,  and  the  same  result  follows 
from  the  combination  of  defendants  to  fix  prices  upon  and 
restrict  the  quantities  of  meat  shipped  to  their  agents  or 
their  eostomers.     Being  restriction  upon  competitioa  such 
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agreements  are  a  combination  In  restraint  of  trade.    XJ,  8.  v. 
Bioift  d  Co.,  122  F.,  529.  2—237 

118.  Same. — ^Kestraint  of  trade  it  not  dependent  upon  any  considera- 

tion of  reasonableneis  or  unreasonableness  in  the  combination 
averred,  nor  is  it  to  be  tested  by  the  prices  that  result  ttbm 
the  combination.  The  statute  has  no  conoem  with  prices,  but 
looks  solely  to  oompetltlon  and  to  the  giving  of  competition 
fall  play  by  making  Illegal  any  effort  at  restriction  upon 
competition,    lb.  %—24A 

119.  Same. — A  combination  of  a  dominant  proportion  of  the  dealers 

in  fresh  meats  throughout  the  United  States  not  to  bid  against, 
or  only  in  conjunction  with,  each  other  In  order  to  regulate 
prices  in  and  induce  shipments  to  the  live-stock  markets  in 
other  States,  to  restrict  shipments,  establish  uniform  rules  of 
credit,  make  uniform  and  improper  rules  of  cartage,  and  to 
get  less  than  lawful  rates  from  railroads  to  the  exclusion  of 
competitors  with  intent  to  monopolize  commerce  among  the 
States,  is  an  illegal  combination  within  the  meaning  and  pro- 
hibition of  the  Sherman  Law,  and  can  be  restrained  and 
enjoined  in  an  action  by  the  United  States.  BtDift  d  Co,  v. 
VMted  States,  106  V.  S.,  375.  ]|— 641 

150.  Same. — It  does  not  matter  that  a  combination  of  this  nature 

embraces  restraint  and  monopoly  of  trade  within  a  single 
State  if  it  also  embraces  and  is  directed  against  commerce 
among  the  States.    Ih, 

151.  Same. — The  effect  of  such  a  combination  upon  Interstate  com- 

merce is  direct  and  not  accidental,  secondary,  or  remote  as 
In  United  States  v.  E.  C.  Knight  Co.,  156  U.  S..  1.    Th. 

182.  Same. — ^Xven  if  the  separate  elements  of  such  a  scheme  are  law- 
ful, when  they  are  bound  together  by  a  common  intent  as 
parts  of  an  unlawful  scheme  to  monopolize  Interstate  com- 
merce the  plan  may  make  the  parts  unlawful.    lb. 

12S.  Same. — ^When  cattle  are  sent  for  sale  from  a  place  in  one  State, 
with  the  expectation  they  will  end  their  transit,  after  pur- 
chase, in  another  State,  and  when  in  effect  theyi^o  so,  with 
only  the  interruption  necessary  to  find  a  purchaser  at  the 
stock  yards,  and  when  this  is  a  constantly  recurring  course, 
it  constitutes  interstate  commerce,  and  the  purchase  of  the 
cattle  is  an  Incident  of  such  commerce.    Fb. 

9,  Contracts,  etc.,  in  restraint  of  interstate  trade  or  commerce, 

124.  Contracts,  Combinations,  etc.,  Against  Public  Policy  and  Void 
Vnder  the  Common  Law.— The  contracts,  combinations  In  the 
form  of  trust  or  otherwise,  and  conspiracies  in  restraint  of 
trade  declared  to  be  Illegal  in  the  Sherman  Law,  are  the 
contracts,  combinations,  and  coni^lracles  in  restraint  of 
trade  tlmt  had  been  dednred  by  the  co<irtB  to  be  against 
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public  policy  and  void  under  the  common   law   before   the 
passage  of  that  act    17.  S.  v.  Trane-Mo.  Ft,  Asm.,  58  F.,  58. 

1—186 
Case  reversed,  166  U.  S.,  290  (1—648). 

12S.  Same. — ^The  test  of  the  validity  of  such  contracts  or  oomblna- 
tioni  ii  not  the  existence  of  restriction  upon  competition 
imposed  thereby,  but  the  zeasoaableneii  of  that  restriction 
under  the  facts  and  circumstances  of  each  particular  case. 
Public  welfare  is  first  considered,  and,  if  the  contract  or 
combination  appears  to  have  been  made  for  a  Just  and  hon- 
est purpose,  and  the  restraint  upon  trade  is  not  specially  in- 
jurious to  the  public,  and  is  not  greater  than  the  protection 
of  the  legitimate  interests  of  the  party  in  whose  favor  the 
restraint  is  imposed  reasonably  requires,  the  contract  or 
combination  is  not  illegal.  Shiras,  district  Judge,  dissent- 
ing on  the  ground  that  this  rule  is  not  applicable  to  corpora- 
tions charged  with  public  duties.  1 — ^206 

ISS.  Agreements  Legal  When  Made  Which  Violate  Act  of  1890.— The 
agreement  of  the  Trans-Missouri  Freight  Association,  in  re- 
gard to  establishing  and  maintaining  railroad  rates,  though 
legal  when  made,  became  illegal  on  the  passage  of  the  Sher- 
man Law,  and  acts  done  under  it  after  that  statute  beeame 
operative  were  done  in  violation  of  it  17.  S,  v.  Trana-Mo.  Ft. 
Asm.,  166  U.  S.,  290.  1—648 

1S7.  Contracts  in  Restraint  of  Trade — ^At  Common  Law. — Ck>ntracti 
that  were  in  unreasonable  restraint  of  trade  at  common  law 
were  not  unlawful  in  the  sense  of  being  criminal,  or  as  giv- 
ing rise  to  an  action  for  damages  to  one  prejudicially  affected 
thereby,  but  were  simply  void  and  not  enforceable.  17.  S,  v. 
Addyston  Pipe  and  Steel  Co,,  85  F.,  27L  1—772 

ISS.  Same. — The  elTect  of  the  Sherman  Law  is  to  render  such  con- 
tracts, as  applied  to  interstate  commerce,  unlawful  in  an 
afilrmative  or  positive  sense,  and  punishable  as  a  misde- 
meanor, and  also  to  create  a  right  of  dvil  action  for  dam- 
ages in  favor  of  persons  injured  thereby,  and  a  remedy  by 
injunction  in  favor  both  of  private  persons  and  the  public 
against  the  execution  of  such  contracts  and  the  maintenance 
of  such  trade  restraints,    /ft.  1 — ^781 

189.  Contracts  or  combinations  which  impose  any  restraints  what- 
ever upon  interstate  commerce  are  unlawfol  under  the  Sher- 
man Law;  and  it  is  immaterial  whether  or  not  the  restraint 
is  a  fair  and  reasonable  one  or  whether  it  has  actually  re- 
sulted in  increasing  the  price  of  the  commodity  dealt  in. 
17.  B.  V.  Coat  Dealers*  Asm,  of  Cat.,  85  F.,  252.        .    1—749 

ISO.  Contracts  which  operate  as  a  restraint  upon  the  soliciting  of 

.  .  orders  for,  and  the  sale  of,  goods  in  one  State,  to  he  deliv- 
ered from  another,  are  contracts  in  restraint  of  Interstate 
commerce  within  the  meaning  of  the  Sherman  Law.    17.  £f.  ▼. 
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E.  a  Knight  Co.,  15  Sup.  Ot,  249;  156  U.  S.,  1,  distinguished. 
U.  S.  V.  Adily^ton  Pipe  d  Steel  Co,,  85  F.,  271.  1—772 

-  IZh  To  render  a  eomblnation  unlawful  under  the  Sherman  Law, 
it  need  not  be  one  which  by  its  terms  refers  to  interstfte 
oommeree,  but  it  ii  tufieieat  if  its  purpose  and  elTeet  are 
aecesiarily  to  reitraia  interstate  trade.  Qibb4  ▼.  McNeeiey, 
118  F.,  120.  %—lM 

.  19SL  Every  Contraet,  Combination,  or  Conspiraoy,  in  Whateysr  Form, 
of  Whatever  Hature,  and  Whoerer  Hay  he  Partiet  to  it, 
whioh  Direotly  or  Necessarily  Opsrates  An  Bestraint  of^pl- 
terstate  Trade  or  Conunerce. — ^Although  the  act  of  Congress 
jLQOwn  as  the  Sherman  Law  has  no  reference  to  the  mere 
manufacture  or  production  of  articles  or  commodities  within 
the  limits  of  the  several  States,  it  embraces  and  declares  to 
be  illegal  every  contract,  combination,  or  conspiracy,  in 
whatever  form,  of  whatever  nature,  and  whoever  may  be 
parties  to  it,  which  directly  or  necessarily  operates  In  re- 
straint of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations.  Northern  Seourities  Co,  v.  United 
Btaie*,  ld3  U.  S^  830  (Harlan,  Brown,  McKenna,  Day). 

S-H161 

1S3.  flame. — The  aot  is  not  limited  to  restraints  of  Interstate  and 
international  trade  or  commerce  that  are  unreasonable  in 
their  nature,  but  embraces  all  direct  restraints,  r^asimable 
or  unreasonable.  Imposed  by  any  combination,  conq;»iracy, 
or  monopoly  upon  such  trade  or  commerce.    lb.  t-— 461 

}^,  Ballroad  earriers  engaged  in  Interstate  or  intemati<mal  trade 
or  commerce  are  embraeed  by  the  act.    lb,  S — 461 

135.  Combinations,  even  among  private  manufacturers  or  dealers, 

whereby  Interstate  or  International  commerce  is  restrained, 
or  commerce  are  embraced  by  the  act    lb,  S— 461 

136.  Every  combination  or  conspiracy  which  would  extinguish  com- 

petition between  otherwise  competing  railroads,  engaged  in 
interstate  trade  or  commerce,  and  which  would  In  that  way  re- 
strain such  trade  or  commerce,  is  made  illegal  by  the  act    lb, 

S— 462 

137.  The  natural  effect  of  competition  is  to  increase  commerce,  and 

an  agreement  whose  direct  eifect  is  to  prevent  this  play  of 
eompetition  restrains  Instead  of  promotes  trade  and  com- 
merce,   lb.  1—462 

133.  The  Nerthern  Securities  Company  combination  is  a  "trust'* 
within  the  meaning  of  the  Sherman  Law ;  but  if  not,  it  is  a 
combination  in  restraint  of  interstate  and  international  com- 
merce, and  that  is  enough  to  bring  it  under  the  condemnation 
of  the  act    lb.  t--468 

133L  Xveiy  contract,  combination,  or  conspiracy,  tlie  necessary  effect 
of  whioh  is  to  stifle  or  to  directly  and  substantially  restrict 
competition  in  commerce  among  the  States,  is  In  restraint 
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of  Interstate  commerce  and  violates  section  1  of  the  Shmnan 
Law.    WMtweU  v.  CwUinetUal  Tobacco  Co,,  125  F^  454. 

t— 271 

140.  flame. — ^Ererj  attempt  to  monopolise  a  part  of  interstate  eom- 

meree,  tlte  neeesaary  elfeet  of  whioh  it  to  tttte  or  to  directly 
and  substantially  retttiet  competition  in  commerce  among 
the  States,  violates  section  2  of  the  Sherman  Law.    Ih, 
"  TcT  what  acts  and    combinations  do   not  violate  the  act  see 
same  case,  and  Coicbtnattons,  btc.,  IIL 

141.  Monopolies  Prohibited  are  Those  Engaged  in  Interstate  Com- 

meroe — Hot  Xerely  Beoanse  the  Commodity  is  a  Heeesslty  of 
life. — ^The  monopoly  and  restraint  denounced  by  the  Sherman 
Law,  "to  protect  trade  and  commerce  against  nnlawfid  re- 
straints and  monopQlies,"  are  a  monopoly  in  interstate  and  in- 
ternational trade  or  commerce,  and  not  a  monopoly  in  the 
manufacture  of  a  necessary  of  life.  U,  fif.  v.  S.  O,  Knight, 
156  U.  S.,  1.  1—879 

145.  Any  Eestraint  of  Interstate  Trade  or  Commerce  if  Aceomplished 

by  Conspiracy. — Section  1  of  the  Sherman  Law,  declaring 
illegal  "every  contract,  combination  in  the  form  of  trust,  or 
otherwise,  or  conspiracy  "  in  restraint  of  trade  or  commerce 
among  the  States,  or  with  foreign  nations,  is  not  aimed  at 
capital  merely  and  combinations  of  a  contracturai  nature, 
which  by  force  of  the  title,  "An  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,**  are  lim- 
ited to  such  as  the  courts  have  declared  unlawful,  the  words 
"Id  restraint  of  trade *'  having  in  connection  with  the  words 
••contract,"  and  "combination,"  their  common-law  signifi- 
cance ;  but  the  term  "  conspiracy  "  is  used  in  its  well-settled 
legal  meaning,  so  that  any  restraint  of  trade  or  commerce, 
if  to  be  accomplished  by  conspiracy,  is  unlawful,  U.  8.  v. 
DebM,  64  F.,  747.  1--852 

143.  Same — Construction. — ^The  construction  of  the  statute  is  not 

alfected  by  the  use  of  the  phrase  "in  restraint  of  trade,** 
rather  than  one  of  the  phrases  "  to  injure  trade  '*  or  "  to  re- 
strain trade."    lb.  1—^52 

144.  8ame.~The  word  •' commerce,^'  in  the  statute,  is  not  synony- 

mous with  ••trade,"  as  used  in  the  common-law  phrase  "re- 
straint of  trade,"  but  has  the  meaning  of  the  word  in  that 
clause  of  the  Constitution  which  grants  to  Congress  power 
to  regulate  interstate  and  foreign  commerce.    lb.         1—858 

146.  Supreme  Conrt  does  not  Dissent  from  Above  Conclusions. — The 

court  enters  into  no  examination  of  the  Sherman  Law,  on 
which  the  Circuit  Court  mainly  relied  to  sustain  its  juris- 
diction ;  but  it  must  not  be  understood  that  it  dissents  from 
the  conclusions  of  that  court  in  reference  to  the  scope 'of 
that  act,  but  simply  that  it  prefers  to  rest  its  judgment  on  the 
broader  ground  discussed  in  its  opinion,  believtog  It  fanpor- 
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taut  that  the  priBc^lefl  underljriBg  it  should  be  fully  stated 
and  fully  afBrmed.    In  re  Deh9,  168  U.  S.,  664w  1— 4MRS 

MC  A  Coatrast  ty  vlUeli  a  eorfoiratioa  tgreet  to  take  tht  tatin 
ptoiaot  of  a  nuniber  of  persons,  firms,  and  oorpoimtions  en- 
gaged in  mining  ooal  and  making  eoke  in  a  oertaia  distriet, 
whidi  is  iatendiOd  f«r  "western  thlpiMat,"  to  sell  the  same 
at  not  less  than  a  minimum  price,  to  be  fixed  by  an  execntiTe 
eommittee  appointed  by  the  producers,  and  to  account  for 
and  pay  over  to  such  producers  the  entire  proceeds  above  a 
fixed  sum  per  ton,  to  be  retained  as  "compensation" — the 
stated  purpose  b^ng  *'to  enlarge  the  western  market'* — 
and  under  which  the  shipments  are  made  into  other  States, 
is  one  affeetlng  interstate  cosuneroe,  and  is  subject  to  tiie 
proYision  of  the  Sherman  Law.  17.  S.  v.  OKen^peake  d  O. 
Fuel  Co.,  106  F.,  93.  %—M 

Affirmed,  116  F.,  eiO  (»-161). 

147.  Xff6ot  of  Illegal  FrorlsloaB— BlYitiM]lty.--Stipulation8  in  a 
contract  which  are  invalid  as  in  restraint  of  trade,  if  capa- 
ble of  being  construed  dlvislbly,  do  not  affect  the  validity  of 
other  provisions.  U.  8,  Consolidated  Seeded  BaiHn  Co,  v. 
Orimn  d  SkeUey  Co^  126  F.,  804.  »— 288 

See  ^Uo  €k>ifTiiACTa 

1481  Oeatxaet  Between  Looal  and  I«ng-Distaaee  Telephone  Compa- 
alei  for'Xzoluiive  Use  of  Lines. — ^A  contract  between  a  local 
tdephone  company  and  a  long-distance  company  ft>r  a  con- 
nection between  their  lines  and  the  use  of  the  local  lines  for 
thfe  sliding  and  receiving  of  long-distance  messages,  binding 
the  local  cwnpany  not  to  permit  any  similar  connection  by  any 
other  long-distance  company  for  a  term  of  90  years,  thereby 
disabling  it  from  giving  its  subscribers  the  benefit  of  compe- 
tition in  long-distance  service  and  from  extending  its  own 
servloe  as  authorised  by  its  charter,  was  invalid,  as  tending 
to  create  a  mon<^x>ly.  D,  £(.  Tel.  Co.  v.  Cent.  Union  Tel,  Co., 
902  F.,  TL  4—886 

Hi.  lame — ^Fower  of  Telephone  Company  to  Extend  Xiaes-^oatraet 
Preventing  Adequate  fierviee  ITnlawfiO. — Under  Bev.  Stat 
Ohio,  1908,  sec.  8466,  conferring  on  telephone  companies  the 
power  to  extend  their  lines  whenever  and  wherever  the  needs 
of  the  service  and  good  business  policy  may  dictate,  the  duty 
of  a  company  to  furnish  reasonably  adequate  service  is  not 
confined  to  the  date  of  its  organization,  but  it  is  bound  to  keep 
pace  with  changing  conditions  as  they  may  occur  from  year  to 
year ;  and  a  contract  disabling  it  from  furnishing  what  may 
be  adequate  service  is  invalid.    lb.  •    4—886 

Ml.  fame — General  8yitem  of  Ixelusive  Contraets  for  Term  Hot  Be- 
y«ad  Veeesslty,  Might  Be  Jaitiilcd.--A  general  system  of 
exclusive  contracts  prima  facie  restraining  competition,  ml^^t 
he  justified  if  they  are  for  a  term  not  beyond  any  such  neoes- 
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■Ity,  as  a  99-year  contract  for  exdnalTe  intercbange  of  tele- 
phone business.    lb.  4 — 890 

in.  Of  mdei^eBdeat  Yroftaoon  ef  fllate,  With  Ftf«rer  to  Betevaiae 
Froduotion,  Prices,  and  Penons  te  Whom  flalei  XfcM  Be  Made^ 
VahiwfnL — A.  combination  by  most  of  the  prerioosly  inde- 
pendent producers  of  Sea-Green  slate,  having  a  quality  and 
demand  peculiar  to  itself,  whereby  the  power  to  determine 
the  amount  of  its  production  by  each,  its  prices,  and  the 
persons  to  and  by  whom  sales  shall  be  made,  is  placed  in 
a  central  body,  though 'it>  is  more  or  less  in  competition  with 
black  slate,  and  though  such  power  may  not  have  been 
unduly  exercised  to  raise  prices,  is  a  combination  in  restraint 
of  trade  within  the  prohibition  of  section  1  of  the  Sherman 
Law.  O'HaUoron  v.  American  Sea  Oreen  Slate  €a,,  207  F., 
193.  1^-802 

U8.  Same — Control  of  the  Towing  Business  on  the  Great  lakes,  by 
the  Xeans  Oharged,  an  Unlawful  Oombination. — The  Qceat 
Lakes  Towing  Ck>.  was  organized  in  1899,  and  shortly  after- 
wards acquired  in  its  own  name,  or  that  of  controlled  com- 
panies, the  property  and  good-  will  of  practically  all  local 
tug  operators  in  14  of  the  principal  lake  ports,  not  including 
Lake  Ontario.  These  purchases  were  made  under  contracts 
which  bound  the  sellers  not  to  engage  in  tbe  towing  or 
wrecking  business  on  any  of  the  Oreat  Lakes  except  Ontario 
for  a  period  of  five  years.'  In  this  manner-  thd  company  ac- 
quired some  120  tugs.  It  also  made  a  contract  wiUi  another 
owner  whose  tugs  were  not  bought,  by  which  he  bound  him- 
s^f,  in  consideration  of  an  annual  payment  to  him  in  cash, 
not  to  do  any  towing  on  the  Great  Lakes  for  a  t«rm  of  five 
years.  Whenever  local  competition  later  developed,  the 
company  at  least  met  any  cut  rates  at  that  port,  even  at  a 
serious  loss,  until  competition  was  ended,  after  which  rates 
■>  were  restored.  It  adopted  a  system  of  exdusive  contracts 
with  vessel  owners  by  which,  in  consideratidn  of  th^lr  giving 
it  aU  their  towing  and  wrecking  business  throughout  ottK  or 
more  seasons  at  all  ports  where  it  did  business,  it  gave  them 
a  large  discount  from  its  tariff  rates,  with  a  guaranty  that 
the  contract  rates,  taken  together,  should  net  exceed  the 
sum  of  the  rates  they  might  otherwise  Obtain  bgr  reason  of 
the  cutting  of  rates  by  competitors.  By  means  of  such  con- 
tracts it  obtained  control  of  90  per  cent  or  more  of  the  towing 
business  at  such  ports,  and,  together  with  the  other  means 
stated,  acquired  a  practical  monopoly  of  such  business.  Seld^ 
that  such  company  and  its  controlled  companies  were  clearly 
orisanized  and  operated  with  the  purpose  and  effect  of  a«iar- 
ing  a  monopoly,  and  constituted  a  combination  in  restraint 
of  interstate  and  foreign  commerce  in  violation  of  the  Sher- 
man law.     U.  8.  V.  Great  Lakes  Tawing  Co.,  208  F.,  742. 

»-d60 
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158.  Of  Dealers  Who  Bought  86  per  oent  of  Milk  Sold  in  Certkin 
Districts  for  Shipment  to  Boston,  and  Fixed  the  Prioe  to  be  Paid 
Therefor.  Held,  to  he  in  tfndne  Bestraint  of  Trade  and  ITnlaw- 
fnL — ^An  Indictment  alleging  that  the  defendants,  who  bought 
86  per  cent  of  the  milk  sold  in  specified  country  districts  by 
the  producers  there  for  shipment  to  Boston  and  vicinity  and 
Worcester,  engaged  in  an  unlawful  combination  in  undue  re- 
straint of  trade  by  agreeing  upon  the  prices  which  they  would 
pay  fot"  milk  at  the  country  points,  thereby  eliminating  com- 
petition as  to  price  between  the  defendants,  Held,  to  show  a 
combination  which  was  prima  facie  unreasonably  extensive 
and  therefore  illegal.    U.  8.  v.  Whiting,  212  F..  471.       6~-454. 

104.  Same — Consolidation  of  Five  Harvester  Companies,  Prodneing 
ftom  80  to  85  per  cent  of  Harvesting  Machinery,  a  Combina- 
tion in  Bestraint  of  Trade. — Defendant,  International  Har^ 
vester  Co.,  was  a  consolidation  of  five  harvester  companies, 
which  together  produced  from  80  to  85  per  cent  of  all  the 
harvesting  machinery  sold  in  the  United  States.  Some  or  all 
of  them  were  prosperous,  ttnd  there  had  previously  been  keen 
competition  between  them.  One  of  the  combining  companies, 
of  which  defendant  owned  all  the  stock,  was  changed  in  name, 
and  made  the  sole  selling  agent  for  all  of  the  products  of  the 
several  plants.  I>efendant  was  not  overcapitalized,  and  its 
methods  of  doing  business  were  in  general  fair  to  competitors. 
It  purchased  all  of  the  stock  of  another  large  harvester  com- 
pany, but  permitted  It  to  continue  to  do  business,  and  to  ad- 
vertise as  an  Independent  and  competing  concern.  Held,  that 
defendant  was  organized  to  eliminate  competition  between 
the  combining  companies,  and  was  from  the  beginning  a  com- 
bination in  restraint  of  interstate  commerce  and  to  monopo- 
lize such  commerce  in  harvesting  machinery,  and  illegal,  as  in 
violation  of  the  Sherman  Law.  U.  8,  v.  IrUemational  Bar- 
vhster  Co,,  214  F.,  1001.  8—658 

188.  Of  Motion-Pictnre  Producers  and  Importers — Befnsal  to  Sell 
Films  to  Any  but  Members  of,  in  Violation  of  Sherman  Law. — 
Motion-picture  producers  and  importers,  some  of  whom  had 
patents  upon  articles,  such  as  the  positive  films,  cameras, 
and  projecting  machines,  formed  a  combination  to  regulate 
the  trade.  They  created  a  board  of  censor  films,  and  estab- 
lished exchanges,  refusing  to  sell  films  to  operators  of  the- 
aters who  did  not  belong  to  their  exchanges,  and  who  did  not 
pay  royalties  on  their  machines  to  the  combination,  regard- 
less of  when  or  ftom  whom  they  were  purchased.  The  re- 
strictions were  attempted  to  be  justified  as  a  protection  of 
the  patent  rights  of  the  parties  to  the  combinalon.  Held, 
that  such  combination  was  invalid  as  a  violation  of  the 
Sherman  Law.  17.  8.  v.  Motion  Picture  Patent  Co,,  225  F., 
807.  6—215 
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IM  Baae— By  Owntn  and  Booking  Agents  of  Tlteaten  TTiidw  WMeh 
Only  Perf  oimen  Booked  by  Suoli  Agents,  and  Appearing  Only 
in  Snek  Tkeaters,  Would  Be  Employed,  in  Tiolation  of  tke 
Skerman  Law. — ^A  number  of  yaudeyille  theaters  scattered 
over  the  United  States  were  arranged  Into  circuits,  and  it 
was  the  practice  to  book  performers  over  the  whole  or  part 
of  one  circuit  under  one  contract,  requiring  them  to  pass 
from  State  to  State,  taking  with  them  certain  paraphernalia 
and  stage  properties.  The  owners  of  such  theaters  and 
their  booking  agents  entered  into  a  combination  or  coni^ir- 
acy  in  restraint  of  their  own  business,  whereby  the  theater 
owners  were  not  to  employ  performers  not  booked  through 
booking  agents,  and  the  booking  agents  were  not  to  act  for 
any  theater  employing  any  other  booking  agent,  or  employ- 
ing any  performer  who  played  outside  such  circuits,  or  who 
had  as  a  representative  any  person  who  had  obtained  employ- 
ment for  a  performer  outside  such  circuit.  Any  theater 
employing  such  a  performer  would  be  blacklisted,  and  the 
booking  agents  would  not  act  for  it  Held,  that  the  effect 
of  a  monopoly  of  such  business  upon  interstate  commerce  was 
not  so  inconsiderable  as  not  to  come  within  the  Sherman  Law. 
MarieneUi,  lAm.  v.  United  Booking  Offlces,  221 F.,  168.      5—049 

167.  A  Can  Company,  Which  Acquired  95  Plants,  Kaklng  90  per  oent 
of  Cans  Then  Manufactured,  Although  Intended  to  Restrain 
Trade,  Will  Hot  Be  Dissolved  so  Long  as  it  Does  Hot  Attempt 
to  Illegally  Use  Its  Potential  Powers. — ^Defendant,  American 
Can  Co.,  was  organized  in  1901  with  capital  stock,  common 
and  preferred,  of  $88,000,000,  $78,000,000  of  which  was  issued 
to  promoters  in  payment  for  95  plants  which  made  probably 
90  per  cent  of  the  cans  then  manufactured  for  sale  in  the 
United  States  and  options  on  which  had  been  secured  by  the 
promoters.  They  paid  for  the  plants  in  cash  or  its  equivalent 
in  stock  at  one-half  par  value  $23,500,000.  New  plants  with 
new  machinery  of  equal  capacity  could  have  been  buUtfor 
not  to  exceed  $10,000,000.  For  some  of  the  plants  they  paid 
many  times  the  value  of  the  physical  property.  They  also  re- 
quired the  sellers,  if  individuals,  or  if  corporations,  their  offi- 
cers,  to  sign  agreements  not  to  again  engage  in  the  business 
for  15  years  within  3,000  miles  from  Ohicago.  Defendant 
also  acquired  patents  on  can-making  machinery  and  made 
contracts  with  the  principal  manufacturers  of  the  best  ma- 
chinery intended  to  prevent  others  from  buying  It  for  a  term 
of  years.  During  the  first  year  defendant  largely -increased 
prices ;  but,  the  effect  being  to  induce  others  to  enteic  the  busi- 
ness, it  abandoned  the  policy.  About  two-thirds  of  the  plants 
purchased  were  closed.  By  the  end  of  12  years,  when  the 
Government  brought  suit  for  its  dissolution,  defendant  was 
perhaps  marketing  no  more  cans  than  the  aggregate  of  its 
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competitors.  For  some  years  before  the  suit  defendant  did 
not  attempt  to  do  away  with  competition,  or  to  monopolise 
the  business,  but  its  methods  and  prices  were  fair  and  its 
standing  good  with  customers  and  competitors.  The  most  of 
the  concerns  absorbed  by  it  and  of  others  aftem^^ards  acquired 
went  out  of  existence.  Held,  that  the  organization  and  early 
methods  of  defendant  were  intended  and  calculated  to  re- 
strain competition  in  the  manufacture  and  sale  of  cans,  and 
to  monopolize  the  same,  and  were  clearly  illegal  as  in  yiola- 
tion  of  S§  1  and  2  of  the  Sherman  Law.  U,  S.  v.  American 
Can  Co.,  230  F.,  901.  6—513 

158.  The  Seouring,  by  the  Com  Produett  Beflning  Co.,  of  All  Glueoie 
Factories,  and  of  Starch  Pactories  Producing  64  per  cent  of 
Total  Production,  Held  to  be  an  Illegal  Combination. — Defend- 
ant, Corn  Products  Refining  Co.,  which  on  its  organization  in 
1906  acquired  control  of  all  the  glucose  plants  in  the  United 
States  and  of  starch  factories  producing  64  per  cent  of  the 
total  production,  Held  an  illegal  combination  in  restraint  of 
interstate  trade,  and  to  monopolize  the  same,  in  violation  of 
the  Sherman  Law,  on  evidence  showing  that  the  puirpose  of 
its  organization  was  to  prevent  competition,  and  that  the 
power  acquired  by  the  combination  was  exercised  to  prevent 
by  unfair  means  any  new  competitors  from  entering  the  field, 
and  to  drive  out  those  entering  or  already  engaged  in,  the 
business,  through  profit-sharing  contracts  with  customers 
which  required  them  to  continue  to  purchase  from  it  exclu- 
sively for  more  than  a  year  afterwards  to  entitle  them  to  the 
benefit  of  the  contract  in  any  particular  purchase;  by  a 
contract  with  a  new  competitor,  induced  by  threats  of  enter- 
ing into  competition  in  another  branch  of  the  competitor's 
business,  by  which  it  obtained  one-half  the  glucose  produc- 
tion of  the  new  plant  and  sold  the  same  at  a  loss  through 
secret  agents  purporting  to  represent  independent  makers 
for  the  purpose  of  preventing  others  from  entering  the  busi- 
ness; by  the  sale  of  mixed  sirups,  of  which  it  acquired  con- 
trol of  more  than  half  the  production,  at  little  or  no  profit, 
and  at  prices  which  left  no  profit  to  Independent  mixers,  who 
were  compelled  .to  buy  their  glucose  in  the  market ;  and  by 
other  price  manipulations  and  local  discriminations,  all  of 
which  were  more  or  less  successful  in  maintaining  its  monop- 
oly,. 17.  B.  v.  Com  Products  Befin/ing  Co.,  254  F.,  967.    »— 662 

4.  JAoe-^to^  OMooMlofM  and  otKhanaea,  e<>6* 

ll9.rAB  Aiioeiation  of  Commitsion  Xerohaiitt.— An  association  <tf 
nma  engaged  in  receiving,  buying,  selling,  and  handling,,  as 
commission  merchants,  live  stock  received  at  the  Kansas 
.(Hty  stodEyarda  from,  and  sold  for  shipment .  to^  Tarioss 
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States  and  Territories,  which  yards  furnished  the  only  avail- 
able public  market  for  that  purpoife  for  an  exceedingly  large 
area,  and  which  by  its  rules  fixed  a  minimum  rate  of  com- 
missions to  be  charged  by  members  of  the  association,  and 
prohibited  the  employment  by  any  commission  firm  or  cor- 
poration of  more  than  three  persons  to  travel  and  solicit 
business,  and  prohibited  the  sending  of  prepaid  telegram  or 
telephone  messages  quoting  the  markets,  and  shut  out  all 
dealings  and  business  intercourse  between  members  and  non- 
members,  and  boycotted  and  blacklisted  persons  attempting 
to  carry  on  business  without  Joining  the  exchange,  thus 
effectually  preventing  them  from  securing  or  transacting 
business,  held  to  be  an  illegal  combination  to  restrict,  monop- 
olize, and  control  that  class  of  trade  and  commerce.  17.  8.  v. 
Hopkins,  82  F.,  529.  1—725 

Reversed,  171  U.  S.,  578  (1—941). 

IBO.  Same — Beasonableness  of  Restraints. — ^The  act  of  Congress  Is 
aimed  against  all  restraints  of  Interstate  commerce^  and  its 
purpose  is  to  permit  commerce  between  the  States  to  flow  in 
lis  natural  channels,  unrestricted  by  any  combinations,  con- 
tracts, conspiracies,  or  monopolies  whatsoever.  The  reason- 
ableness of  the  restrictions  in  a  given  case  is  immaterial    Ih. 

1—735 

161.'  Agreement  Between  Live-Stoclc  Busrers  Not  to  Bid  Against  Eaoh 

,  Other,  etc. — An  agreement  between  corporations  and  Indi- 

viduals, etc.,  engaged  in  buying  live  stock  at  divers  points 
throughout  the  United  States,  to  refrain  from  bidding 
against  each  other  In  the  purchase  of  cattle  is  a  combination 
in  restraint  of  trade ;  so  also  their  agreement  to  bid  up  prices 
to  stimulate  shipments,  Intending  to  cease  from  bidding 
when  the  shipments  have  arrived,  and  the  same  result  fol- 
lows from  the  combination  of  defendants  to  fix  prices  upon 
and  restrict  the  quantities  of  meat  shipped  to  their  agents  or 
their  customers.  Being  restriction  upon  competition,  such 
agreements  are  a  combination  in  restraint  of  trade.  17.  £f.  v. 
Swift  d  Co.,  122  F.,  529.  «— 237 

Afllrmed,  196  U.  S.,  375  (8—641). 

16S.  Same. — ^Eestraint  of  trade  is  not  dependent  upon  any  considera- 
tion of  reasonableness  or  nnreasonableness  In  the  combination 
.  averred,  nor  is  it  to  be.  tested  by  the  prices  that  result  from 
the  combination.  The  statute  has  no  concern  with  prices, 
but  looks  solely  to  competition  and  to  tbe.  giving  of  compe- 
tition full  play  by  making  illegal  any  effort  at  restriction 
upon  competitloii.    /6.  J^— 5^ 

16S.  A  eottbination  entered  into  by  independent  mekt' dealers  to 

teenre  less  thlan  lawful '  freight  rates,  with  the  Intent  to 

' ' '   naS^tiopolizO'  commerce  in  fr^ah  meat  among  t'he  aeveriiLl  States, 
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!*  forbidden  by  the  Sherman  Law.    Bwift  d  Co,  r.  VtUted 
Giate9, 196  U.  S.,  875.  »— 648 

5.  Oonaptracp  to  infnre  in  fmskiess, 

IM.  PrlAtltft  Aad  XkUlBC  Ofrealmrt.— /Fhe  ttetlon  (yf  an  assDclatlon 
of  manufacturers  In  adopting  a  resolution  denouncing  a 
dealer  in  the  product  they  manufactured  (shingles),  who 
bought  and  shipped  such  product  to  customers  in  other 
States  and  foreign  countries,  and  in  printing  such  resolution 
in  circulars  and  nmlllng  the  same  to  other  manufacturers 
and  customers  of  the  dealer,  whereby  his  business  was  in- 
jured; constituted  an  illegal  combination  or  conspiracy  in 
restraint  of  interstate  and  foreign  commerce,  and  gives  the 
pent^n  injured  a  right  of  action  in  a  circuit  court  of  the 
Utafted  States,  under  the  Sherman  law,  to  TC^over  the 
damages  sustained.    Oibb9  y.  MeNeOey^  102  F.,  894;      8—26 

UIS.  Asseeiatlont  of  Xetail  lumber  Bealert,  Whioh  Isiue  Ollloial  Ke- 
pert%  ete.,  IFnlawfuL — ^Associations  of  retail  himber  dealers, 
which  issue  and  dtetfibute  among  their  members  "official 
leports^"  containing  lists  of  wholesale  dealers  doing  an  inter- 
state business,  who  have  made  sales  direct  to  coosuitfers,  and 
soliciting  information  ae  to  other  such  sales,  for  the  purpose 
and  with  the  effect  of  influencing  members  receiving  them  to 
oease  buying  from  such  wholesale  dealers,  are  combinations 
in  restraint  of  interstate  trade  and  commerce,  and  unlawful, 
under  the  Sherman  law.  17.  8.  v.  Eastern  States  Retail  Lum, 
Deal.  As^n,  201  F.,  584.  4--861 

M6.  ^sMtetton  «f  Betail  Jjuaiber  Dealert,  Oirenifttdig  ''OAetaTBe- 
psrtt,"  et«*i  Unlawf uL-— ifeM  In  this  case  that  the  dvculatlon 
eif  a  so-called  ofiielal  report  among  members  of  an  association 
of  retail  dealers  calling  attention  to  actions  of  Us^  whole- 
sale dealers  in  selUng  direct  to  consumers,  tended  to  prevent 
memheni  of  the  association  from  dealing- with  the  listed  deal- 
ers referred  to  in  the  report,  and  to  dlreetly  and  unreasonably 
restrain  trade  by  preventing  it  with  such  listed  dealers,  and 
was  within  the  prohibitions  of  the  Sherman  Law.  Eastern 
Btmtes  Rei.  Lum.  D^al.  AssTn  v.  17.  fif.,  284  U.  8.,  609.       4--871 

.M7*  Saat — Of  BstaU  Lwabcr  Deaien  to  Suppress  Oompetltioa  by 
'  Wholesale  Dealers. — ^The  concerted,  systematic,  and  periodic 
drculatien  by  associations  of  retail  lumber  dealers  asKAig 
their  members  through  a  scMsalled  **officlal  report  of  confi- 
dmtial  Information  of  the  names  of  wholesaie  lomber  dealers 
engaged  In  interstate  trade  reported  as  selldting  from,  or 
selling  directly  to,  consumers,  such  members,  upon  learning 
of  any  sueh  Instances,  being  called  upon  to  report  the  same 
•  pioBupOy,.  supplying  detldlM  information  as  to  ttis'  particu- 
lars of  thetransactlont  violates  tiie' prohibitions  of  the  Sher- 
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mfln  Law  against  oombinatioBa  in  restraint  of  interstate 
trade  and  commerce,  where,  althooi^  each  retailer  is  left  free 
to  act  as  he  sees  fit,  these  rQ>orts  were  circulated  with  the  in- 
tention and  effect  of  causing  the  retailers  to  withhold  their 
patronage  from  the  listed  wholesalers,  and  thus  directly  and 
appreciably  impairing  their  interstate  trade,  f^  68  !•.  "M^ 
1400.  A—SJl 

168.  Of  Xaster  Plumbers,  Vormed  Prior  to  Passage  of  the  fihemaa 
Law,  Booame  Illegal  TTpon  lU  Passage.— The  National  Associa- 
tion of  Master  Plumbers  was  formed  prior  to  1880  and  at 
4»ce  took  measures  to  prevent  manufacturers  and  dealers  in 
plumbers'  supplies  from  selling  direct  to  ooDSumer%  by  re- 
serving not  to  patronize  such  manufacturers  and  dealers  as 
refused  to  agree  to  such  restrictions,  and  by  adopting  a  system 
of  espionage.  This  policy  was  continued  after  1890,  and  so 
extended  as  to  bind  the  members  to  restrict  tbi^  purchases 
to  manufacturers  and  dealers  who  sold  only  to  members  of 
tiie  association,  excluding  all  otiier  customers,  although  they 
migirt  also  be  master  plumbers.  Members  were  listed  in  a 
book  issued  and  distributed  by  the  association.  Seld  that, 
on  the  enactment  of  the  Sherman  Law,  the  association  became 
an  illegal  combination  In  restraint  of  interstete  trade,  and 
that  any  member  who  thereafter  Joined  or  afiUiated  with  it, 
with  knowledge  of  its  illegal  purposes  and  oiethods,  was 
guilty  of  a  criminal  offense  under  isectlon  1  of  the  law. 
JKnawer  v.  U.  8.,  287  F.,  19.  8—701 

6.  Stockholding  compakUet  or  corporation; 

Ma  Holding  Compnales  to  Vote  Stoek  in  the  Interests  of  a  Hallroad 
Combine. — ^Where  one  company  (The  Georgia  Ooa^mny  of 
North  Oarolina)  acquired  a  majority  of  tlie  stodk  of  the 
Gentral  Railroad  Company  of  Georgia,  which  tt  deposited 
with  a  trust  company  of  New  York,  and  tranjtferred  to  tlie 
Terminal  Oompany,  a  system  composed  of  sevorid  competing 
lines  of  railroads,  which  latter  company  and  the  Georgia 
Oompany  relinquished  to  the  trust  company  aay  right  they* 
might 'have  to  vote  su<^  stodL  H4ld,  That  the  trust  com- 
>  pany  was  a  mere  stakeholder  and  that  the  reHnquishment 
did  not  entitle  it  to  a  vote.  ClarJbo  V.  CetiHraf  A.  R  4  Brnfih- 
«  ifi^  Co.  0/ Go.,  60  P..  88a  V-17 

i98L  Same— UsquaUfying  Interesti.*-^he  fbct  that  the  Terminal 
OOmpaoy  has  no  appreciable  interest  In  ttie  stoek  of  the 
Central  Bailrohd  Company,  because  of  a  mortgage  on  the 
.  railroad  executed  by  the  Terminal  Company,  does  not  re- 
move the  objection  to  its  voting  in  person  or  by  t^resenta- 
tlve  in  the  Section  of  the  directors  of  that  railroad  com- 
pany, in  view  of  the  fact  that  it  has  large  pecwtary  interests 
.  in  two  directly  competing  lines  of  railroad.    IJk  1—28 
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Ifl.  bae — Sheniiiui  lair.—l'raiitRictloiis  of  ttiis  character  are  Within 
'the  iqpfrft,  if  cot  withlirthe  letter,  of  the  "  Sherman  Law.'*  lb. 

ITS.  Verfhem  Wevfltlet  Oo. — Axxj  contract  or  combination  by  which 
a  majority  of  the  stock  of  two  railroad  colnpanles  owning 
and  operating  parallel  and  competing  Interstate  lines  of  road 
te  transferred  to  a  corporation  organized  for  the  purpose  of 
heading  and  voting  the  saihe  and  receiving  the  dividends 
thereon/ to  be  divided  pro  rata  among  the  stodcholders  of  the 
two  companies  so  transferring  their  stock,  dlrectljr  and 
anbistantlally  restricts  Interstate  trade  and  conmaerce,  and  is 
la  vfolatiini  of  the  Bhenaaa  Law,  since  it  dettroyi  any 
aetive  for  oompetitioa  between  the  two  roads;  and  it  Is 
Immaterial  that  each  company  has  its  own  board  of  directors, 
which  nominally  directs  Its  operations  and  fixes  its  rates. 
U.  8.  V.  Northern  Securities  €o,,  120  F.,  721.  8—215 

17t.  Votthem  Beearlties  Oonipany-*-Oorporatioa  Oxgaalied  to  Hold 
' '  majority  of  Stock  of  Two  CompetiAg  and  Parallel  liaei  of 
Xalhroad  for  the  Purpoie  of  Prcventiag  CompetltioB. — Stock- 
hc^dors'  of  the  Great  Northern  and  Northern  Pacific  Railway 
companies — corporations  having  competing  and  substantially 
parallel  lines  fifom  the  Gt^at  lAkes  anfd  the  Mississippi 
Blver  to  the  Pacific  Ocesui  at  Puget  Sbtihd--^omft>ined  and 
conceived  the  scheme  of  organising  a  corporation,  tinder  the 
laws  of  New  Jersey,  #hicli' should  h<^d  the  shares  of  the 
'  stock  of  the  constituent '  c^tnpiinies,  such  shareholders,  in 
lieu  of  their  shares  in  those  companies,  to  rec^Vte,  upon  an 
agreed- basis  of  value,  shares  in  the  holding  dorporafton. 
Pursuant  to  Such  combination  the  Northern  Secui^ties  Com- 
pany was  organised  as  the  holding  corporatioil  through 
"  which  that  scheme  should  be  orecuCed;  and  under  that 
scheme  such  holding  corporation  becatte^the  holder — ^more 
'  'pl*operly  speaking,  the  custodian — of  aiio^e  than  nine-tenths 
of  the  stock  of  the  Northern  Pacific,  and  more  than  three- 
fourths  of  the  stock  of  the  G^reat  Northern,  the  stockhMders 
of  the  companies,  who  delivered  their  stock,  receiving,  upon 
the  agreed  basis,  shares  of  sto<^  In  the  holding  corporation. 
Held,  That  the  arrangement  was  an  Olegal  combhiation  in 
restraint  of  Interstate  commerce  and  fell  within  the  prohi- 
bitions aM  provisions  of  ttie  Sherman  law,  and  it  was  within 
the  power  of  the  Cttcult' court,  in  lEin  actlodj^tyrought  by  the 
'  AttoHiey  GetM^al  of  the  Utiited '•  States  After  the  completion 
of  the  transfer  of  such  stock  to  it,  to  enjoin  the  holding  com- 
pany ftrom  voting  such  stock  and  from  exercisliig  any  con- 
trol '#hfltever  over  the  acts  and  doings  oi  the  railroad  com- 
panies, and  also  to  enjoin  tihe  raUroad  c6mpAhi^'fiH>m  paying 
any  di^dends  to  the  holding  corporation  on  any  6f  their  stock 
hKdd  by  it.  NoHJiem  Securities  m.  V.  iff^ed'  States,  193 
•Ui8..197.     '  ......;:/•«      g__338 
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,17(|..Bame.-— NeoesMrily,  the  constituent  eofo^mdi^,  ce^wi,  ^der 
this  ans^ngeai^atf  to  be  In  ajctlve  c^mpe^Uonfof:  trade  and 
,  coouneree  i^oug,  their  respective  UDja%  |u»d  h^icaina^  Mf9^' 
caUy,  one  powerful  conaolidfited  corpofrftt^oiv.taiithe  name  of 
a  holding  corporation,  the  principal,  H  not  fJk^e  sple,  object 
for  the  )Cormation  of  which  was  to  cairy  out  the  purpose  of 
the  original  combination  under  which  oompetitloa  between 
the  constitu^t  conv>anieB  would  ceaseu    Jb.  . .      S — 457 

179^  Same. — ^A.  combination  by  ^tockl^lders  in  .two  cpmpeting  inter- 
state railway  compatUes  to  form  4  stockholi^iog  corporation 
which  should  acquire,  in  exchange  for  ^.  <^wo  capital  stock, 
a  controUiqg  interest  in  the  capital  s^o^k  of^^ach  of  such 
railway  companies  violates  the  Sherman  law*  which  de- 
clares illegal  every  combination,  or  conspiracy  la  restraint 
of  interstate  oommerce  and  forbids  attempts  to. monopolize 
.  such  commerce  or  any  p^t  of  it  (48  L.  ed.,:^d«)  .Itt342 
^79«  Bame. — ^Where  no  individual  investment  is  invplved,  but  there 
is  a  combination  by  several  individuals  sepaj^t^y  owning 
atock  in  two  competing  railroad  companies,  e^gag^  iu  inter- 
state commerce  to  place  jt(he  control  of  both  in  a  single  cor- 
poration which  is  .orgaptaie<l^  for  that  purpose  expressly  and 
AS  a  mere  l^strumentalily  hr«  wMch  the  cqmp^inft  railroads 
can  .be  combined,  the  rc^sultlug. combination  is  a. direct  re- 
straint of  trade  by  dffstroying  competition,,  and  .is  illegal 
within  the  meaning  ot  thc^  Sherman  Law.  (Bi^wer,  con- 
c^rr^ug.)    lb,  g— «41 

..  .177.  9aldiag  Company  Szohaaging  Its  Stook  for  tlia  Stoek  of  Oil 
(    .  Companias.-*In  1889  .the  stockholders  of  ithe  Standard  OH 

.  Qo,  of  Mew  Jersey  owned  a  -  niajority  of  the  ^tock  of  10 
.  ether  corporations  in  the  same  proportions  that  they  owned 
the  sto^k.  of  the  Standard  Co.,  and  thoae  20  .corporations 
controlled*  ^  the  ownership  of  the  majority  of  their  stock 
or  otherwise,  many  other  corporations.  Each  of  these  cor- 
.porations  was  engaged  in  90fne  part  of  the  business  of  pro- 
ducing, buying,  refining,. trfinsporting,  and  seUi^g  petroleum 
and  its  products,  and  they  were  conducting  about  30  p» 
cent  of  the  production  of  crude  oil  and  more  than  75  per  cent 
pf  the  business  of  purchasing,  refining,  tsanpporting,  and 
selling'  petroleum  and  its  products  in  this  country-  Many 
of  them  were  engaged  in  commerce  in  these  Articles  among 
the  several.  States  and  with  lereign  ^tionsy  sAd  Y9ere  natur- 
ally ccoq;)etitive.  .     , 

I>oring  the  10  years  prior  to  187U  .^e  sev^  individual  de- 
fendants had  acquired  control  of  many^  corpcirAtion^,  partner- 
sblpB,  and  refineriea  that  had  be^n,  compi8ting,:in  this  busi- 
ness, had  placed  the  majority  of  the  stock  of  thoa^  corpora- 
^.1, .  tlons  9fi(i  the  iut^ests  lo^  pr(>perty  Aud  business  thJa§  obtained 

in  various  trustees,  to  be  held  and  (^>erAttd  4>7)them  for 
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the  stockholders  of  the  Standard  Oil  Co.  of  Ohio,  one  of 
the  19  companies  in  which  the  Individual  defendants  were 
principal  stocldiolders,  and  had  thereby  snppres^^  compe- 
tition among  these  corporations  and  partnerships.  In  1879 
they  and,  their  associates  caused  all  th^  trustees,  to  convey 
their  interests  in  the  stock,  property,  and  business  ,of  all 
these  corporations  to  five  trustees,  to  be  held,  oi>erated,  and 
distributed  by  them  for  the  stockholders  of  the  Standard 
Co.  of  Ohio.  From  1879  until  1892  they  prevented  these 
corporations  and  others  engaged  in  this  business,  of  which 
they  secured  control,  from  competing  in  this  commerce  by 
causing  the  control  of  their  operations,  and  generally  of  a 
majority  of  their  stocks,  to  be  held  in  trust  for  the  stock- 
holders of  the  Standard  Co.  of  Ohio,  and  from  1892  until 
^  1899  they  accomplished  the  same  result  by  a  similar  stock- 
holding device  and  by  the  Joint  equitable  ownership  of  the 
majority  of  the  stocks  of  the  corporations. 

In  the  year  1899  the  seven  individual  defendants  and  their 
associates  caused  the  majority  of  the  stock  of  the  19  corpora- 
tions to  be  transferred  to  the  Standard  Oil  Co.  of;  New  Jer- 
sey in  exchange  for  its  stock,  so  that  the  latter  cop|)pany 
thereby  acquired  the  legal  title  to  a  majority  of  the  stock  of 
each  of  the  19  companies,  the  control  of  these  companies  and 
of  all  the  companies  which  they  controlled,  and  the  power  to 
fix  the  rates  of  transportation,  and  the  purchase  and  selling 
prices  of  petroleum  and  its  products,  which  all  these  cor- 
porations should  pay  and  receive  in  the  concjuct  of  their  busi- 
ness in  commerce  among  the  States  and  with  foreign  nations. 
Since  that  exchange  of  stock  the  seven  Individual  defendants 
have  been  and  are  stockholders  and  ofllcers  of  the  Stim^c^d 
Co.  of  New  Jersey,  which  has  exercisetl  and  is  still  using  that 
power,  and  by  its  use  it  has  prevented  and  is  still  preventing 
competition  In  commerce  among  the  States  and  with  foreign 
nations  among  these  corporations. 

BelA,  the  transaction  constituted  a  combination  and  con- 
spiracy in  restraint  of  and  to  monopolize  commerce  among 
the  States  and  with  foreign  nations  in  violation  of  sections 
1  and  2  of  the  Sherman  Law,  and  the  Government  is  entitled 
to  an  injunction  against  the  further  continuance,  apd  operation 
thereof.     V.  8.  v.  BtjirUard  OU  Co.,  173  F.,  1^1*    .  8—717 

17$.  A  porpora^ion  QjgaiUzed  for  tl^^  pun^Ofe  of  seouzlag  asilgm- 

jfa^U  of,. aU. patent!  xela|4w  jto  '' sp^ri^v-tooUi  JUrrows/'  to 

.,  grant  licenses  to  t|&e  fissignora  to  H^.thepalbnts  upon  pay- 

vmi^  of  1^  riiyalty,  to  9x  and  v^gots^U^  Uie  ^prWe.  at  iwiilch 

,       .    jBuch  l^axrows  sSha^l  bejBold,  a^d  to  ^ke,«h»rie  gfiall  litiga- 
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tion  and  prosecute  all  infringements  of  such  patents,  is  an 
Illegal  combination,  whose  purposes  are  contrary  to  public 
policy,  and  which  a  court  of  equity  should  not  aid  by  en- 
tertaining Infringement  suits  brought  in  pursuance  thereof. 
National  Harrow  Co.  v.  Quick,  67  F.,  130.  1—448 

179.  Corporation  Organized  to  Beeeive  Assignments  of  IPatents. — ^A 

combination  among  manufacturers  of  spring-tooth  harrows, 
by  which  each  manufacturer  assigns  to  a  corporation  cht- 
gani2ed  for  the  purpose  the  patents  under  which  he  Is 
operating,  and  talces  back  an  exclusive  license  to  make  and 
sell  the  same  style  of  harrows  previously  miade  by  him,  and 
no  other,  all  the  parties  being  bound  to  sell  at  uniform  prices, 
held  to  be  an  unlawful  combination  for  the  enhancement  of 
prices  and  in  restraint  of  trade.  National  Harrow  Co.  v. 
Hench,  76  F.,  667.  1—^0 

Affirmed.  88  F.,  86  (1—742). 

180.  Same.— Though  the  fact  that  several  patentees  are  exposed  to 

litigation  Justifies  them  in  composing  their  differences,  they 
can  not  make  the  occasion  an  excuse  or  cloak  for  the  crea- 
tion of  monopolies  to  the  public  disadvantage.    lb,      1 — ^748 

iil,  A  combination  among  manufacturers  of  spring-tooth  harrows, 
whereby  a  corporation  organized  for  the  purpose  becomes  the 
assignee  of  all  patents  owned  by  the  various  manufacturers, 
and  executes  licenses  to  them,  so  as  to  control  the  entire 
business  and  enhance  prices,  is  void  both  as  to  the  assign- 
ments and  Uoenses,  so  that  the  corporation  can  not  maintain 
a  suit  against  one  of  its  assignors,  who  violates  the  agree- 
'  ment,  for  infringement.  National  Harrow  Co.  v.  Henoh,  84 
F.,  226.  1—746 

188.  Ah  agreement  by  the  members  of  a  publishers'  assoc^tioa  oon- 
troUing  90  per  cent  of  the  book  business  of  the  country,  under 
which  all  agreed  not  to  sell  to  anyone  who  would  cut  prioes 
on  copyrighted  books,  nor  to  anyone  who  should  be  known  to 
have  sold  to  others  who  cut  prices,  etc.»  was  an  agreement 
relating  to  interstate  trade  or  commerce  within  the  Sherman 
Law.    Mined  Y.  Scribner,  147  r.,  927.  .     8—1035 

'  188.  Same — Conspiracy — ^Eestraint  of  Trade. — Defendants  became 
"^*''        members  of  an  association  of  book  publishers  controlling  90 

'  per  cent  of  the  book  business  of  the  country,  whiqh  assoda- 

' ' '     '       tion  adopted  a  rule  that  they  would  not  sell  to  anyone  who 

.    cut  prices  oi|  copyrighted  books,  nor. to  anyone  wlMO  .should 

be  known  to  have  sold  to  others  at  cut  prices.    A  blacklist 

was  kept  containing  the  names  of  such  persons,  and  no  one 

'I  on  tti6  iHaeklist  could  buy  any  books  of  anyixxl^  in  the 

JKhane;    HeUh  That  such  scheme  coubitltuted  a 'Conspiracy 

in  restraint  of  interstate  trade  or  commerce,    lb.        8—1086 

184.  BaoM-rCopyrighl^— nrect— Sxtent  of  Rii^ti  AoqUired.— The 
rights  aeqiiired  by  publishers  of  copyrighted  bobks  under  the 
copyright  law  did  not  Justify  them  in  combining  and  agree- 
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Inifr  that  their  books  should  be  subject  to  the  rules  laid  down 
by  the  united  owners,  one  of  which  was  that  no  member  of 
the  association  should  sell  any  books  to  a  blacklisted  pur- 
chaser who  was  known  to  cut  prices.    /6.  8 — ^1036 

185.  license  Coatractt  by  Patentee  in  District  where  Patent  Declared 
Illegal  and  in  Creating  a  Fund  to  Crash  Competition. — ^License 
contracts  entered  into  by  the  owner  of  a  patent  on  a  rubber 
tire,  which  patent  had  been  adjudged  invalid  by  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  with  all  of  the  large 
manufacturers  of  such  tires  in  the  United  States,  all  of 
whom  were  engaged  in  interstate  commerce,  to  manufacture 
the  same  on  a  royalty  and  to  sell  at  prices  above  the  then 
market  price,  and  providing  for  a  system  of  rebates,  and  for 
the  appointment  of  a  board  to  receive  onef-half  of  the  roy- 
alties, to  be  used  in  purchasing  said  tires  and  selling  them 
at  prices  deemed  to  be  for  the  best  interest  of  all.  Held, 
that  snch  contracts  went  beyond  the  rights  of  complainant 
under  its  patent  monopoly  in  raising  and  maintaining  prices 
In  the  States  composing  the  sixth  Federal  circuit,  in  which 
the  monopoly  had  no  practical  existence,  and  in  creating  a 
fund  to  be  used  to  crash  competition  by  outside  manufactur- 
ers, as  well  in  the  sixth  circuit  as  elsewhere,  and  were 
Illegal  and  void  as  creating  a  combination  in  restraint  of 
interstate  trade  and  commerce,  in  violation  of  the  Sherman 
Law/  Rubber  Tire  Wheel  Co,  v.  MUtoaukee  Rubber  Works 
Co.,  142  F.,  531.  «— 855 

188.  The  Atet  That  Patents  Are  Issued  to  Yarions  Persons  Does  Vot 
Entitle  Them  to  Combine  to  Bestraia  Xannfactnre  or  Sale  of 
Patented  Article. — ^In  a  prosecution  of  manufacturers  of 
coaster  brakes  for  combination  in  violation  of  sections 
1  and  2  of  the  Sherman  Law,  certain  counts  of  the 
-  indictment  alleged  that  defendant,  the  New  Departure  Co., 
was  the  owner  of  a  basic  patent  for  making  such  brakes,  and 
Issued  licenses  to  manufacture  thereunder,  charging,  how- 
ever, that  the  defendant  corporations  were  separately  the 
^  owners  of  patents  and  patent  rights  for  improven^ents  in  the 
coaster  brake  and  other  bicycle  and  motorcycle  accessaries, 
but  that  the  defendants,  to  effectuate  their  plan  to  restrain 
trade,  feigned  the  making  of  a  license  agreement  ostensibly 
covering  a  part,  but  not  the  whole,  of  the  coaster  bl*ake  man- 
uftictured  by  the  New  I>eparture  Co.,  charging  that  the  pre- 
tended license  agreements,  which  were  to  be  entered  into  simul- 
taneotisly  by  the  New  Departure  Co.  as  ostensible  licensor 
with  the  remaining  corporation  defendants  as  ostensible  sepa- 
rate licensees,  were  to  be  in  AH  respects  tmif orm  tn  character, 
we're  to  contain  an  schedules  of  uniform  and  non-competitive 
prices,  restrictions  upon  all  sales,  etc.  JGreld,'that  such  basic 
averments  negatived  an  inference  that  the  licenses  were  for 
a  basic  patent,  bat  that  the  conditions  wore  imposed  on  corn- 
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petitons  bi  good  faith  and  without  an  intention  to  Tiolate  the 
statute,  since  the  fact  that  patents  are  issued  to  various  persons 
or  corporations,  does  ^ot  entitle  them  to  combine  to  restrain 
the  manufacture  or  sale  of  the.  patented  article  or  to  en- 
hance prices  in  restrictix>n  of  eommerce.    U.  S.  v.  New  De- 
parture Mfg.  Co^  204  F.,  113.  1^—154 
187.  ControlUng  Output  by  Trade  Agreement.— A  trade  agreement 
involving  the  right  of  all  parties  thereto  to  use  a  certain  pat- 
ent, which  transcends  what  is  necessary  to  protect  the  use  of 
the  patent  or  the  monopoly  thereof  as  conferred  by  law  and 
controls  the  output  and  price  of  goods  manufactured  by  all 
,  those  using  the  patent,  is  illegal  under  the  Sherpian  Law. 
Standard  SanUary  Mfg.  Co.,  y.  17.  8.,  226  U.  &,  48.      4--64S 
i^ee  also,  Ooubwaxxonb,  stc.,  338-^343. 

8.  BaUroad^^Steamship  Line$— Rates,  etc 

m 

1S8.  The  Sherman  Law  Applicable  to  Kailroads. — ^The  provisions  re- 
q^ectlng  contracts,  combinations,  and  conspiracies  in  re- 
straint of  trade  or  commerce  among  the  several  .States  or 
with  foreign  countries,  contained  in  the  ShernpAn  .Law,  "  to 
protect  trade  and  commerce  against  unlawful  .restraints  and 
monopolies,"  apply  to.  and  cover  common  carriers  by  railroad. 
U.  8.  V.  TrcMM-J/o.  JF*^.  Assn.,  166  U.  S.,  290.  1—648 

489.  CoAtracti  Between  Aailr^ads  Affeotij^r  Eates. — ^A  contract  be- 
tween railroads  in  restraint  of  interstate  trade  or  commerce 
Is  prohibited,  even  though  the  contract  is  entered  intO' be- 
tween competing,  railroads ,  only  for  the  purpose  of  thereby 
affecting  traffic  rates  for  the  tranqtortatiou  of  persons  and 
property.    lb.  1 — 667 

180,  Saiae — Ho  Authority  Therefor  Vadex  Act  to  &egqlate  Com- 
aaroe.— The  act  of  f^ebruary  4^  1887,  "  to  regulate  cf>minerce,** 
i    .       Is  not  inconsistent  with  the  Sherman  Law,  as  it  does  not 
confer  upon  competing  railroad  companies  power  to  enter 
iiito  a  contract  in  restraint  of  trade  aqd  coinmerc^,  like  the 
.  one  which  forms  the  subject  ot  this  suit.  Ib^  1 — 689 

:U81.  Bicrht  to  Deviate  from  Bates  Prescribed.— The  right. of  a  rail- 
.  ,  road  company  in  a  Joint  traffic  association  to  di^viate  from 
i.the  rates  prescribed,  provided  it  acts  on  a  resolution  of  its 
board  of  directors  and  serves  a  copiy  tl^ereof  on  the»managers 
,  of.  the  association,  wbo«  up^n  its  receipt,  are  required  to  *'  act 

,  promptly  for  the  prptacUon  of  the  parties  hereto,"  does  not 
ir^i^ve  the  association  from  condemnation, i^  an jillegal  re- 
straint of .  competition,  as  the  privilege  of  *  deviating  from 
t^  rates  wfouid  be  ei|Brcised  upon  pain  of  a  war.  of  competi- 
tion against  it  by  tiie  whote  assoolation,  U,,.^.  v.  Joint 
TVilflo  ki<«^,  171  U.  S.,  505.  1-^69 

Jtoversing  76  F..  895  (1—615). 
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-^as.  A]i<|igretmeiit  o£  railroad  companies  wliloh  directly  aiLd  effeotn- 
aUy  prereiiti  oompettttmi  !&»  under  the  statute,  in  restraint 
of  trade,  notwithstanding  the  possibility  that  a  restraint  of 
trade  might  also  follow  unrestricted  competition,  which 
might  destroy  weaker  roads  and  give  the  survivor  power  to 
raise  rates.    lb.  1—038 

193.  The  staljute  applies  only  to  contracts  whose  direct  and  imaie- 
diate  effect  is  a  restraint  upon  Interstate  commerce,  and  not 
to  contracts  made  to  promote  legitimate  business,  though  they 
may  .indirectly  or  incidentally  affect  such  comnverce.     lb, 

1-031 

IM.  Slnilar  to  Trans-Xissonri  Case. — So  far  as  the  establishment  of 
rates  and  fares  Is  concerned,  there  is  no  substantial  differ- 
ence between  the  agreement  in  this  case  and  the  one  set 
forth  in  the  Trans-Missouri  case.    lb.  1 — 025 

199.  Congress,  with  regard  to  the  interstate  commerce,  and  in  the 
course  of  regulating  it  in  the  case  of  railroad  corporationB, 
has  the  power  to  say  that  no  contract  or  combination  shall 
be  legal  which  shall  restrain  trade  and  commerce  by  shutting 
out  the  operation  of  the  genernl  law  of  competition,  lb. 
*  1—932 

196.  Any  contract  or  combination  between  interstate  carriers  which 

directly  and  substantially  restrict  the  right  of  such  a  carrier 
to  ilx  its  own  rates  independently  of  its  natural  competitors 
places  a  direct  restraint  upon  interstate  commerce  in  that  it 
tends  to  prevent  competition  and  is  in  violation  of  the  act, 
o  whether  the  rates  acually  fixed  be '  reasonable  or  unreason- 
eWe.    17.  S.  y.  Northern. Securities  Co.,  120  F.,  721.         lH-215 

197.  Contract  or  Combination  Prescribing  Rates  to  be  Haintalned. — 

Any  contract  or  arrangement  between  railroad  companies 
for  the  purpose  and  haying  the  effect  of  preventing  com- 
petition by  fixing  rates  to  be  maintained  by  the  parties  is 
in  violation  of  the  provisions  of  the  Minnesota  Anti-Trust 
',  Act  of  1899,  which  is  substantially  the  same  language  as 
the.  Sherman  Law.  Minnesota  y.  Northern  Securities  Co., 
123  F..  692.  8—246 

198.  Agreements  Between  Eailroads  to  Aalse  Rates  upon  Certain 

Class  of  Shipments. — ^When  a  number  of  railroads  acting 
under  articles  of  organization  by  concert  of  agreement  and 
jgction  advance  the  rates  upon  shipments  of  a  particular 
dues  throughout  all  the  territory  to  which  their  organiza- 
.    ^on  AlMl  influence  with  similar  organizations  extend,  and 

^  when  they  actually  advance  such  rates  and  exact  the  same  of 
8hi|^;>efs^  it  is  of  no  Qonsequence  that  they  have  a  stipulation 
in  such  articles  that  each  and  all  members  can  af  will  hnd 
at  any  time  withdraw  from  the  agreement.  Such  a  com- 
,  bJli^tioii  is  in  restraint  of  trade.  Tift  y.  Southerfi  BaUway 
Co.,  188  F.,  753.  '  ^'^^  '^^ 

Bee  also  OAaainBRa, 
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199.  Combiiiation  of  Bailroads  to  Preyent  Competitloii,  ToMnt  ^m- 
leager  B^eeipti — ^No  Belief  In  Equity  Against  ticket  Broken. — 
In  a  suit  by  a  railroad  company  to  enjoin  the  de- 
fendants, who  were  ticket  brokers,  from  dealing  In  spedal 
tickets  Issued  by  complainant  on  account  of  the  Pan-Ameri- 
can Exposition,  which  were  by  their  terms  non-transferable, 
It  appeared  from  the  showing  made  on  a  motion  for  a  pre- 
liminary injunction  that  complainant  was  a  member  of  a 
combination  known  as  the  *'  Trunk  Line  Association,"  formed 
by  a  number  of  railfoads  operatlhg  in  dlfPerekt  States  for 
the  purpose  of  preventing  competition;  that  the  passenger 
receipts  of  all  such  roads  were  pooled  and  divided  on  an 
agreed  basis ;  and  that  the  special  rates  made  on  account  of 
the  exposition  were  fixed,  and  the  terms  of  the  tickets  which 
were  the  basis  of  the  suit  were  prescribed  by  sudi  associa- 
tion through  its  passenger  committee.  H^ld,  That  each 
combination  was  illegal,  as  in  violation  of  the  Sherman 
Law  and  that  complainant  could  not  Invoke  the  aid  of  a 
Federal  court  of  equity  for  the  protection  of  rights  claimed 
under  contracts  which  were  the  direct  result  jand  evidence 
of  such  unlawful  combination.  Del€w?are,  L,  d  W.  R.  Co.  v. 
Frank,  110  F..  689.  t^-^ 

900.  A  combination  to  secure  less  than  lawful  freight  rates,  entered 

Into  by  Independent  meat  dealers  with  the  Intent  to  monopo-. 
Ihse  commerce  in  fresh  meat  among  the  several  States,  is  for- 
bidden by  the  Sherman  Law.    Stoift  d  Co.  V.  VfUted  fiftotot, 
196  U.  S.,  375.  9—648 

901,  Combination  to  Prevent  Building  of  Competing  Ballroad. — A 

combination  between  railroad  companies  for  the  avowed 
purpose  and  with  the  effect  of  preventing  the  threatened 
building  of  a  competitive  road  for  the  transportation  of  coal 
In  interstate  commerce,  by  purchasing,  through  a  corpora- 
tion, the  stock  of  which  they  purchased,  large  coal  proper- 
ties, the  prior  owners  of  which  had  pledged  their  tonnage  to 
the  projected  road,  thus  retaining  to  certain  of  the  combined 
roads  such  tonnage  and  the  tonnage  of  other  coal  operators 
tributary  thereto  who  had  no  other  means  of  transporting 
their  product,  was  a  combination  in  restraint  of  trade  and 
commerce  among  the  several  States,  and  unta^vful  tmder  the 
Sherman .  Law,  against  which  the  United  States  fs  entitled 
to  injunctive  relief  under  section  4  of  the  act  CP^  BuiBng- 
ton«  C.  J.)  Lanning,  Circuit  Judge,  dissenting  oh  Ihe  plead- 
ings and  evidence.  V,  S.  v.  Reading  Co.,  188  F.,  471.  9— ^Sl 
j  909.  Vniileation  of  Ballroad  Terminals  —  Whether  -Permissible. — 
Whether  the  unification  of  terminal^  in  a  t^lli'otd  center  Is  a 
permissible  facility  in  aid  of  Interstate  commerce,  or  an 
^,  '  illegal  combination  In  restraint  thereof,  depends  upon  the  In- 
tent to  be  Inferred  from  the  extent  of  the  control  secured  over 
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the  iDStrumentalitles  which  such  commerce  Is  eempelled  to 
ose^  the  method  by  which  such  control  has  been  obtained,  and 
the  manner  in  which  it  is  exercised.     U,  8.  t.  Terminal  R.  R, 
A89n.  of  St.  LouU,  224  U.  S.,  S95.  4—484 

lOS.  The  uAlfloatioiL  of  SubstantiaUy  Srery  Tennlnal  Facility  by 
which  the  traffic  of  St  Louis  is  served  ii  a  comhiiia^oa  ia 
Kestraint  ef  Interstate  trade  within  the  meaning  and  pur- 
poses of  the  Sherman  Law,  as  the  same  has  been  construed  by 
the  Supreme  Ck>urt  in  the  Standard  Oil  (221  U.  S.,  1)  and 
Tobacco  (221  U.  S.,  106)  cases.    lb.  4—484 

804.  The  hiatory  of  the  uaiiioatioa  of  the  terminal  fyitemi  in 
St  Louis  in  the  Terminal  Railroad  Association  shows  an  in- 
tent to  destroy  the  independent  existence  of  the  terminal 
systems  previously  existing,  to  dose  the  door  to  competition, 
and  to  prevent  the  Joint  use  or  control  of  the  terminals  by 
any  non-proprietary  power.    16.  4 — 488 

SOS.  In  this  case  held  that  the  practices  of  the  Terminal  Associalien 
in  not  only  absorbing  other  railroad  corporations  but  in  doing 
a  transportation  business  other  than  supplying  terminal  facil- 
ities operated  to  the  disadvantage  of  interstate  commerce.   Ih. 

4—485 

.IHM.  This  eoart  bases  its  conclusion  that  the  unification  of  the  ter- 
minals in  St  Louis  is  an  illegal  restraint  on  interstate  traffic, 
and  not  an  aid  thereto,  largely  upon  the  extraordinary  situa- 
tion at  St.  Louis  and  upon  the  physical  and  topographical 
conditions  of  the  locaUty.    J&.  4—494 

t07.  Although  the  proprietary  companies  of  a  combination  unifying 
terminals  may  not  use  their  full  power  to  impede  f^ee  com- 
petition by  outside  companies,  the  control  nmw  so  result  in 
methods  inconsistent  with  freedom  of  competition  as  to  rend« 
it  an  illegal  restraint  under  the  Sherman  lam.  Jb.  4 — 491 
A  provision  in  an  agreement  for  joint  use  of  terminals  by  non- 
proprietary companies  on  equal  terms  does  not  renda*  an 
illegal  combination  legal  where  there  is  no  provisions  by 
which  the  non-proprietary  companies  can  enforce  their  right 
to  such  use.    Ih.  4—489 

Combination  of  Terminal  Systems. — GThe  combination  and  unifi- 
cation of  the  terminal  facilities  at  St  Louis  under  the  exclu- 
sive ownership  and  control  of  less  than  all  the  railway  com- 
panies under  compulsion  to  use  them — ^the  inherent  conditions 
being  such  as  to  prohibit  any  other  reasonable  means  of 
-railway  access  to  that  city — ^violates  the  provisions  of  sec- 
tions 1  and  .2  of  the  Sherman  Law,  in  th^t  it,  constitutes  a 
contract  or  combination  in  restraint  of  commerce  among 
the  States,  and  an  attempt  to  monop9llze ,  such,  c^mmerce 
which  must  pass  through  the  gateway  at  St  Lo!;U8.  .  lb.,  56 
L..  BUU  8ia  4-497 
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210.  The  Mere  Comhlnlng,  Not  Hecessarily  a  VorbiddeA  Beitralat — 
The  mere  combining  of  several  lnd^)endent  railway  terminal 
systems  into  one  does  not  necessarily  operate  as  a  forbidden 
restraint,  under  the  Sherman  Law,  upon  the  interstate  com- 
merce which  must  use  them.    76.,  56  L.  Ed.,  810.  4 — 497 

211  Control  of  One  Competing  Eailway  Company  by  Another,  by 
Means  of  Stock  Ownership,  niegaL — ^The  Sherman  Law  pro- 
hibits the  creation  of  a  single  dominating  control  in  one  cor- 
poration whereby  natural  and  existing  competition  in  inter- 
-  state  trade  Ls  suppressed;  such  prohibition  extends  to  the 
control  of  competing  interstate  railroads  effected  by  a  hold- 
ing company  as  in  the  Northern  Securities  Case  and  to  the 
purchase  by  one  of  two  competing  railroad  companies  of  a 
controlling  portion,  even  if  not,  as  in  this  case,  a  majority  of 
the  stock  of  the  other.  U,  8.  v.  VtUoti  Pacific  R,  R,  Co^  22ld 
U.  S.,  85.  4—075 

212.  Same — Ownership  of  46  per  cent  of  Stock  of  Sonthem  Pacific,  by 
tJttion  Padflo,  with  Resulting  Control  Thereof,  XllegaL— The 
purchase  by  the  Union  Pacific  Railroad  Co.  of  46  per  cent  of 
the  stock  of  the  Southern  Pacific  Co.  with  the  resulting  con- 
trol of  the  latter's  railway  system  by  the  former,  is  an  illegal 
combination  In  restraint  of  interstate  trade  within  the  pur- 
view of  the  Sherman  Law,  and  must  be  dissolved.   lb.    4 — 675 

21S.  Same — Necessity  for  Entrance  Into  San  Traneisco,  no  Tastifioa- 
tioa  for  Combination. — ^The  necessity  of  the  Union  Pacific  to 
obtain  an  entrance  to  San  Francisco  and  other  California 
points  over  the  lines  of  the  Southern  Pacific  was  not  such  as 
to  Justify  the  combination  complained  of  in  this  case  In  view 
of  the  provisions  for  a  continuous  railroad  to  the  Pacffic  coast 
and  for  interchange  of  traffic  without  discrimination,  con- 
tained in  the  acts  of  July  1,  1862  (12  Stat,  489,  495)  and  of 
July  2,  1864  (18  Stat.,  856,  862).    Th,  4-080 

214.  tn  Large  Corporations,  a  Compact  Xfnited  Ownership  of  Less 

Than  Half  the  Stock  Kay  Amount  to  Dominant  ControL—- 
While  in  small  corporations  a  majority  of  stock  may  be  neces- 
sary for  control,  in  large  corporations,  where  the  stock  is 
distributed  among  many  stockholders,  a  compact  united  own- 
ership of  less  than  half  m^y  be  ample  to  control  and  amounts 
to  a  dominant  interest  sufficient  to  effect  a  combination  In  re- 
straint of  trade  within  a  reasonable  construction  of  the  Sher- 
man Law.    Ih.  4—084 

215.  While  Kallway  Kay  Acquire  Portion  of  Kon-Competin|(^  System, 

it  Vay  Hot  Acquire  Substantial  Portion  of  Competing'  Uac— 
Although  a  railroad  corporation  may  lawfully  acquire  that 
lx)rtion  of  another  railroad  which  connects,  but  does  not 
'  '  compete,  with*  any  part  of  its' own  system,  it  may  not' acquire 
'*'  '  the  entire  system  a  substantial  portion  of  Which'  dttes  cmn- 
pete  with  its  lines.    Ih.  4—682 
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216.  Same — ^Kay  be  Illegal  Xrnder  Shermaa  Law,  Although  Legal 

ITiLder  Laws  of  State  Where  Formed. — Congress  is  supreoM 
over  interstate  commerce,  and  a  combination  which  contra- 
venes the  Sherman  Law  is  illegal  although  It  may  be  per- 
missible under,  and  within  corporate  powers  conferred  by 
It,  the  laws  of  the  State  where  made.    lb,  4— C76 

217.  Same — ^Deolslons  in  Trans-^^ssouri  and  Joint  Traffic  Cases  Were 

Correct.— The  opinions  in  the  Standard  On  (221  U.  S.,  1)  and 
Tobacco  (221  U.  S.,  106)  Cases  contain  no  suggestion  that  the 
decisions  of  the  court  In  the  Trans-Mlssourl  (166  U.  S., 
290)  and  Joint  Traffic  (171  U.  S.,  505)  Cases  were  not  cor- 
rect in  holding  the  combinations  involved  to  be  illegal  while 
applying  the  rule  that  the  statute  should  be  reasonably 
construed.    76.  4 — 674 

218.  By  Common  Carriers  by  Xeans  of  Stock  ControL— A  combination 

which  places  railroads  engaged  in  interstate  commerce  in 
such  a  relation  as  to  create  a  single  dominating  control  in  one 
corpohition  whereby  natural  and  existing  competition  in  in- 
terstate commerce  is  unduly  restricted  or  suppressed  constitutes 
a  restraint  of  interstate  commerce  forbidden  by  the  Sherman 
Law,  whether  accomplished  throXigh  a  holding  company  br 
through  a  direct  transfer  of  a  dominating  stock  Interest  from 
one  company  to  the  other.  U.  8.  v.  VfUon  Pacific  R,  R.  Co,, 
57  L.  Ed..  124.  4—675 

2lt.  Sam6 — Acqtiisition  of  ITnion  Pacific  by  Southern  Pacific  by 
Kbans  of  Stock  Control — The  acquisition  by  the  Union  Padflc 
Railroad  0>.,  then  operating  a  line  from  Missouri  River  points 
to  Portland,  and  thence  to  San  Francisco  by  steamship  connec- 
tion, of  46  per  cent  of  the  outstanding  capital  stock  of  the 
Southern  Pacific  Co.,  with  the  intent  and  result,  not  oiUy  of  se- 
curing the  California  connection  at  Ogden  over  the  Central  Pa- 
cific line,  and  thus  effecting  such  a  continuity  of  the  Union  Pa- 
cific and  (Central  Pacific  lines  from  the  Missouri  River  to  San 
Francisco  as  was  contemplated  by  the  acts  of  July  2,  1862 
(12  Stat.  489).  July  2,  1864  (13  Stat.  326),  and  June  20, 
1^4  (18  Stat,  111),  but  of  obtaining  the  dominating  Gon- 
trol  of  the  entire  Southern  Pacific  system,  consisting  of  lines 
by  water  and  rail,  together  forming  a  transportation  /lystem 
'  from  New  York  and  other  Atlantic  ports  to  San  Francisco  and 
Portland  and  other  Pacific  coast  points,  with  various  branches 
and  connections,  besides  a  steamship  line  from  San  Francisco 
to  Panama  and  from  San  Francisco  to  the  Orient  and  a  half 
Interest  in  another' line  between  the  two  latter  points,  which 
system  was  actively  competing  with  the  purchasing  road  for 
Ifiterstate  biisiness,  large  in  voluihe,  though  small  in  com- 
parison with  the  total  traflfic  carried,  creates,  contraiy  to  th^ 
f^erman  Law,  a  combination  in  r^traint  of  interstate  trade. 
'  /b-  4-677 
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SSa  Somlnatiiiir  Control  of  One  Competing  Eailway  by  Anotlier  Kay 
Be  Legal  In  State  Where  Acquired  but  Illegal  Under  Slierman 
Act.— A  purchase  by  one  railway  company  of  a  dominating 
stock  interest  in  another,  though  legal  in  the  State  where 
made,  and  within  corporate  powers  conferred  by  State  au- 
thority, can  not  escape  condemnation  under  the  Sherman 
Law,  if  it  contravenes  the  prohibitions  of  that  statute  against 
combinations  and  conspiracies  In  restraint  of  trade,  enacted 
by  Congress  in  the  exercise  of  its  supreme  authority  oyer 
interstate  commerce.    lb.  4—^6 

S81.  Of  OoaMIinlng  Company  and  a  Eailroad,  Through  a  Holding 
Company,  Vot  Unlawful  TTnleu  Unlawful  Methods  or  Praetloes 
Are  Kesorted  To. — A  combination  of  a  coal-mining  company 
and  a  railroad  company,  by  whose  line  the  coal  of  the  mining 
company  can  be  transported  from  the  mines,  through  the 
medium  of  a  holding  company  which  owns  the  stock  of  both 
other  companies,  is  not  necessarily  unlawful,  as  in  violation 
of  the  Sherman  Law,  unless  unlawful  methods  or  practices 
are  resorted  to,  which  tend  to  create  a  monopoly  or  restrain 
competition.    U.  8.  v.  Reading  Co,,  226  F.,  268.  6—347 

^  SS8.  Same — The  XTnitlng,  by  Stock  Ownership,  of  the  Reading  and 
Central  Bailroad  of  New  Jersey,  with  Other  Beads  and  Coal 
Companies,  Constituted  a  Combination  in  Restraint  of  Trade. — 
The  Reading  Co.,  which  owned  all  of  the  stock  of  the  Phila- 
delphia &  Reading  Railway  Co.  and  of  the  Philadelphia  dc 
Reading  Coal  dc  Iron  Co.,  a  large  producer  of  anthracite 
coal,  bought  a  controlling  interest  in  the  Central  Railroad 
Co.  of  New  Jersey,  which  also  owned  the  greater  part  of 
the  stock,  of  the  Lehigh  &  Wilkes-Barre  Coal  Co.  The  two 
railway  companies  did  not  compete  in  the  carriage  of  coal, 
because  their  lines  extended  into  different  parts  of  the  min- 
ing region  and  reached  diffeirent  mines;  but  the  two  coal 
companies  together  mined  and  sold  20  per  cent  of  the  total 
production  of  anthracite  coal,  and  the  same  was  sold  largely 
In  the  same  markets.  Held,  that  the  uniting  of  such  com- 
panies in  the  same  ownership  created  a  combination  in 
restraint  of  interstate  trade,  in  violation  of  the  Shaman 
Law.    lb.  6-^858 

tSS.  Of  Coal-Carrying  Eailroads  and  Coal-Xining  Companies,  for 
Carrying  Carrier-Owned  CoaL— The  United  States  filed  a  bill 
to  enforce  the  provisions  of  the  Sherman  Law,  against  an 
alleged  combination  of  railroad  and  coal-mining  companies 
formed  to  restrain  competition  in  the  production,  sale  and 
transportation  in  interstate  commerce  of  anthracite  coaL 
The  bill  alleged  a  general  combination  through  an  agree- 
ment between  the  carrier  defendants  to  apjxfftion  the  coal 
tonnage  between  themselves  on  a  scale  of  percentages;  a 
combination  through  the  medium  of  one  of  the  mining 
companies  to  prevent  the  construction  of  a  new  competing 
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coalHatrryiiig  road  from  the  anthradte  district  to  tidewater ; 
a  combination  by  a  series  <^  identical  contracts  with  inde- 
pendent coal  operators  for  sale  of  their  total  product;  and 
>  certain  contributory  oombinationfl  between  some  but  not  all 
of  the  defendants.  The  bill  was  filed  prior  to  the  enactment 
of  the  commodities  clause  of  the  Hepburn  Act  of  June 
29.1906. 

S^ld:  Anif  relief  Offoin^t  a  continuance  of  the  transpor- 
tation of  carrier  inoned  coal  under  the  commodities  douse 
must  be  sought  in  a  proceeding  based  upon  that  act  and  can 
not  be  obtained  in  this  suit  17.  B.  ▼.  Reading  Co^  22^  U.  S^ 
92A.  4—712 

On  the  record,  the  Supreme  Court  agrees  with  the  trial 
court  that  the  Qovemment  has  failed  to  show  any  contract 
or  combination  for  the  distribution  of  coal  tonnage  between 
defendants.  4— 71S 

The  defendants  did  combine  to  unreasonablif  restrain 
interstate  commerce  in  violation  of  the  Sherman  Law, 
through  the  Temple  Iron  Co.,  to  prevent  the  construction 
of  the  competing  coal-<»U'rying  railroad.  4 — ^728 

2M.  Same — Serlei  of  65  Per  Cent  Contraots  Bart  of  Concerted 
Soheme. — In  this  case  Jield  that  a  series  of  Identical  contracts 
between  interstate  carriers  with  a  great  majority  of  the 
independent  coal  operators  to  market  all  the  coal  of  the 
latter  for  all  time  at  an  agreed  percentage  of  tidewater 
price  were  all  parts  of  a  concerted  scheme  to  control  the 
sale  of  the  independent  output  and  were  unreasonable  con- 
tracts in  restraint  of  interstate  trade  within  the  prohibition 
of  the  Sherman  Law.    lb.  4—726 

929.  Of  Carriers  Possesslag  Subitaaftial  Xoaopoly  in  Traaq^ortatioii 
of  Anthracite  CoaL — Carriers  possessing  a  substantial  monop- 
oly of  the  transportation  facilities  between  the  anthracite 
deposits  in  Pemu^lvanla  and  the  tide-water  distributing 
points,  and  also  controlling  with  the  aid  of  their  subsidiary 
ooal-mining  and  selling  companies  nearly  three-fourths  of 
the  annual  supply  of  anthracite,  must  be  deemed  to  have 
combined  to  restrain  interstate  trade,  contrary  to  the  Sher- 
man Law,  where,  with  the  purpose  and  result  ot  defeating 
the  construction  of  a  projected  independent  company  railway 
line,  and  thus  preserving  their  existing  monopoly  of  trans- 
portation, they  purchased,  through  another  corporation  whose 
capital  stock  they  first  acquired,  the  coal  properties  and  col- 
lieries controlled  by  certain  independent  coal  operators  who 
were  the  chief  supporters  of  the  projected  railway  enterprise, 
although  the  acquisition  of  such  proporty,  considered  alone, 
may  have  been  lawful  under  the  local  law.  17.  flS«  is^  Reading 
Co.,  67  Lu  Ed.,  243,  4-721 

96826*—ia ^T 
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SM.  Same— Parts  of  Sobeme,  Conildered  Aloae,  lUj  Be  Lawful;  tat 
Taken  Tog^etlier  Are  Parts  of  lUef  al  ConMnatioB.— Parts  of  a 
general  acheme  of  railway  carriers  to  combine  to  restrain  the 
freedom  of  interstate  commerce,  either  in  the  transportation  or 
sale  of  anthracite  contrary  to  the  Sherman  Law,  however  law- 
fol  when  considered  alone,  e.  g.,  the  acquisition  of  the  stock  of 
another  corporation,  and  the  purchase  by  it  of  the  capital 
stock  of  certain  coal  properties  and  collieries,  are  parts  of  an 
illegal  combination  under  the  statute,  which  it  is  the  duty  of 
the  courts  to  diasolve,  irrespective  of  how  the  legal  title  to  the 
shares  is  held.    If>.  4— 736 

SS7.  Contraot  Between  CompetlBg  Coal-Carrying  Railroadt  for  Bl- 
▼ition  of  Coal  TraAe  and  for  Interehanffe  of  Vse  of  Boadt, 
ITnlawfuL— The  Hocking  Valley  Railway  Go.  and  the  Toledo 
ft  Ohio  Central  Railway  Go.  each  owns  and  operates  a  line 
of  road  in  Ohio  from  Toledo  into  the  HocUni;  coal  fields 
in  the  southeastern  part  of  the  State,  and  from  a  connection 
with  such  lines  the  Kanawha  ft  Michigan  Railway  Go.  owns 
and  operates  a  line  across  the  river  into  the  Kanawha  coal 
fields  in  West  Virginia.  The  principal  freight  business  of 
all  the  roads  is  the  carriage  of  coal  mined  in  such  fields 
and  destined  for  lake  ports  or  points  farther  to  the  north 
and  west  About  18d9  the  Hocking  Valley  Co.,  through  stock 
purchases  and  otherwise,  acquired  control  of  both  the  other 
roads,  and  also  of  a  large  number  of  coal  companies  owning 
land  and  mines  tributary  thereto.  Five  trunk  lines,  again, 
'  together  purchased  a  controlling  stock  interest  in  the  Hock- 

ing Valley  Co.,  and  the  entire  combination  was  practically 
managed  and  controlled  by  a  committee  appointed  by  them. 
In  an  action  by  the  State  against  the  Hocking  Valley  Co., 
which  is  an  Ohio  coii)oratlon,  such  combination  was  ad- 
judged illegal,  and  the  defendant  was  required  to  dispose  of 
its  controlling  interest  in  the  other  roads  and  also  in  the 
mines.  To  meet  this  situation,  a  contract  was  entered  Into 
between  two  of  the  trunk  line  stockholders,  viz.,  the  Chesa- 
peake &  Ohio  Railway  Co.,  operating  a  line  from  the  coast 
on  the  south  side  of  the  Ohio  River  to  Cincinnati  and  a 
subsidiary  line  trotn  there  to  Chicago,  its  main  line  touching 
that  of  the  Kanawha  ft  Michigan  Co.,  and  the  Lake  Shore 
ft  Michigan  Southern  Railway  Co.,  operating  a  line  tram 
Buffalo,  through  Toledo  to  Chicago,  pursuant  to  which 
the  Chesapeake  ft  Ohio  Co.  acquired  the  controlling  interest 
ta  the  Hocking  Valley  Co.,  and  the  Lake  Shore  Co.  in  the 
Toledo  ft  Ohio  Central  Co.,  while  the  controlling  interest 
In  the  Kanawha  ft  Michigan  C6.  and  the  coal  companies 
was  divided  between  them,  the  contract  providing  that  each 
should  have  the  right  to  use  the  road,  and  that  its  north- 
bound coal  trafaic  should  be  fairly  divided  between  the 
Hocking  VaU^  Co.  and  the  Toledo  ft  Ohio  Central  Go. 
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Held,  tbat  tmcb  eontract  ^d  not  change  the  essential  diar- 
acter  of  the  previoiui  arrangement,  but  waa  inconalsteiit 
with  the  established  rule  requiring  freedem  of  eompMition 
In  Interstate  commerce  and  in  violation  of  the  Sherman  Law. 
B.  8:  Y.  L.  B.  d  M.  8.  Ry,  Co.  et  olw,  208  F.,  29G»  809.      i— 268 

M8.  Of  Parallel  Coal-Carryiag  Sailroads  Eeaehiag  Same  Oeal  Yields, 
or  Siffereat  Ooal  Fields  Where  Cosipetiitg  Ceal  is  Tsodaeed, 
▼toistes  the  ahermaa  Law.'-Ooal-carryIng  railroads  ecctending 
into  the  same  eoal  fields,  althoo^  reaching  diffemnt  mines, 
or  ertending  into  different  Adds  where  competing  coal  is 
INTodnced,  whidi  traverse  generally  parallel  lines  and  reach 
either  directly  or  tluroogh  their  connections  tiie  same  markets 
in  other  States^  mnst  be  regarded  as  natural  competitors  in 
.  interstate  oommeroe^  and  any  arbitrary  methods  between 
them  or  between  them  and  the  coal  companies,  by  which  soch 
natoral  oonM;>etition  is  ^Iminated.  is  in  violatiOB  of  the  Sher- 
man Law.    /5.  9—247 

tSi.  8aBe--€emUalag  ef  Bailxead  and  Ooal-Xialng  Xateresto  ITader 
a  Mni^  Contrelling  Fewer,  ITalawfal.-- The  combination  of  a 
'  number  of  coal-carrying  railroads,  which  were  natural  com- 
petitCMrs,  and  tlie  acquiring  by  them  of  large  ooal  mining  Ittter- 
ests  tributary  to  tiieir  several  lines,  so  that  both  railroad 
and  mining  interests  were  .under  a  single  controlling  power, 
the  result  being  a  division  of  the  traffic  and  the  elimination  of 
competition  as  to  interstate  as  well  as  domestic  shipments, 
•    ahd  a  discrimination  against  all  new  and  indepeqdent  mines, 

(  I  was  one  in  restraint  of  interstate  oemmeroe  and  created 
a  moiiopd^  of  a  part  «f  such  commerce  in  irftolation  of  the 
Sherman  Law.    lb.  i— 258 

To  JConopelise  Bteamtidp  TraasportatieB  Faitly  Within  and 
nrtly  Wimoat  Vnited  States,  Within  tiie  Shsrmaa.  Law.— A 
eembinal^n  made  in  the  United  States  between  oarriers  to 
monopolise  certain  transportation  partly  within  and  partly 
without  the  United  States  is  witiiln  the  prohibition  of  the 
Bhettnan  Law,  and  also  withAn  the  Jurisdiction  of  the  crim- 
inal and  dvil  law  of  the  United  States  even  if  one  of  the 
parttes  combining  be  a  foreign  corporatkMk  17.  £f.  v.  Padffc 
4  ArcHc  B.dN.  Oo.,  228  U.  S.,  106.  8—281 

Between  Steamship  Oompaaiei  for  Fasseager  Unsiaeis  IBsipley- 
meat  ef  <«ghtlag  Shipa^— The  employment  by  a  eosoblnation 
of  steamship  companies  engaged  In  the  trans-Atlaatic  passen- 
ger business  of  so<alled  "lii^tlng  ships,"  or  extia  vessds, 
wM^  when  a  vesart  not  owned  by  a  meml>er  of  the  combina- 
tlcm,  made  lower  rattis  than  one  which  did,  was  lOaced  at  a 
berdi  near  such.vesstt,  and  met  or  went  bdow  sndi  lidfces, 
AeM  to  eonstltate  an  mdue  and  unreasonable  lastraint  of 
foreign  trade  and  commerce,  and  an  attempt  to  monopollae 
sudioommerce,  in  violation  of  the. Sherman  Ijtw.  U.  8,  v. 
Smnhwrgh-Americon  lAne,  216  F^  978.  4-000 
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$,  Labor  oamMnationi. 

SSfti  XlM  Ikezmia  Lftw  AyyUet  to  CoMUmati«Bi  W  Laboien.— ^?lw 

ShermaiK  Law  apfdias  to  combinatloiui  of  labotcra  u  well  u 

o<  capitalists.    17.  fif.  t.  Wortkiffinm,'9  AmtAg.  (MhmsU,  54  F., 

904^  1-410 

Case  afflrmedt  57  F^  85  (1—184). 

488.  8am»— -Lawful  ComUnatloai  TacmoA  to  UUawfal  Vaxfowt.— ^?1m 
fact  that  a  cambbiation  of  men  ia  In  its  orlgitt  and  general 
pwrpoaea  Innocent  and  lawful  la  no  ground  oC  defense  when 
the  combination  is  turned  to  the  nnlawfnl  pmiiose  of  re- 
straining interstate  and  foreign  commerce.    75.  1 — ^117 

884.  8aae-— Lafeor  8triket.— A  combination  of  men  to  aec«tfe  or  com- 

pel the  employment  of  none  but  mHon  men  becomes  a  combi- 
nation in  restraint  of  interstate  commerce,  within  the  mean- 
ing of  the  stetute,  wlien.  In  <M*der  to  gain  ite  ends,  it  seeks 
to  enforce,  and  does  enforce,  by  violence  and  intimidation, 
a  disoontimiance  of  labor  in  all  departmente  of  boslness,  in- 
dnding  tiie  transportation  of  goods  fnm  State  to  State,  and 
to  and  from  foreign  nations.    75.  1 — ^117 

885.  8aBe— lalaaotloa— When   Qnaite4.--Whers  an  lnJancti<Mii   is 

asked  against  the  Interference  with  interstate  commerce  by 
combinations  of  striking  workmen,  the  fact  that  the  strike 
is  ended  and  labor  resomed  since  the  flllnif  of  the  bill  Is  no 
ground  for  refoslng  ttie  injunction.  The  Invastoa  of  ri^ts, 
especially  v^iere  the  lawfolness  of  the  inrasion  Is  not  dis- 
daimed,  antiiorlses  the  Injunction.    75.  1—112 

888.  Bailroad  Xmployeet— Agnemeati  not  to  Haadle  Propeity  of 
Kailroad  Against  which  Action  ii  Taken.— -Bale  18  of  an 
astodation  of  locomotlTe  engineers,  styled  ttMb.  '^BvsCier- 
liood  of  LocomotlTe  Engineers,"  which  provides  ^that  here- 
mfter,  ^^en  an  issue  has  been  sustained  by  the  grand  chief, 
:  and  carried  into  effect  by  the  Brotherhood  of  LocomotlTe 
Bngineers,  It  shall  be  recognized  as  a  violation  of  obligations 
if  a  member  of  the  Brotiierhood  of  LocomotlTe  Bngineers 
who  may  be  employed  on  a  railroad  run  in  oonneotlon  with 
or  adjacent  to  said  road,  to  handle  tiie  propei'lj  belonging 
to  said  railroad  or  system  in  any  way  that  may  bendlt  said 
company  with  which  the  Brotherhood  of  Locomotiee  X8gl- 
neera  are  at  issue,  until  the  grieTances  or  Issoes  or  differ- 
ences of  any  nature  or  kind  haTe  been  amicably  settled  ** — 
ti  plainly  a  rule  or  agreement  to  restraint  of  trade  or  com- 
merce, and  TiolatlTe  of  leetlom  1  of  the  SberoMin  Law. 
WoteritotMe  T.  Comer,  55  F.,  1«.  *     1—118 

8IT.'8ame«-Confplxaey-«^eetlott  54IO>  K.  8.— Constralng  seTeral 
douses  of  the  taterstate-csmmerce  law  redtedinthe  opin- 
ton  with  section  5440  of  the  Bcrlsed  Statutes,  It  follows  that 
a.  combination  of  persons^  without  regard  to  their  oecopatlon. 
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iMcfli  will  luifvtt  the  effect  to  4Mett  tlie  iiretislone  of  ttie 
interstate'conuiieroe  law,  inhllrftlBg  dlflorimlnatlons  in  the 
tranaportatloii  of  freight  «nd  pasBengers,  and  finther  to 
Ttekraln  the  trade  or  commerce  ot  tiie  country,  will  be  ob- 
nozloiia  to  the  penalttes  therein  prescribed.    Ih.  1 — ^IdO 

Itt.  Bfcwe  'BeoslYen — ^Advioe  of  Goart — In  this  case,  the  movants 
haying  avowed  their  purpose.  In  open  court,  to  subiBlt  to  the 
eoBstructlon  to  be  made  by  the  court  reUitlng  to  rule  12  of 
the  brotherhood,  the  receiver  is  directed  tx)  enter  into  an 
appropriate  contract  with  tibem,  subject  to  the  general  opsra- 
tkm  of  this  decision  with  reference  to  said  rule.    lb.    1 — ^132 

fM.  A  oemUaatloa  of  labor  organisations  whoM  proftssed  ohjeet  it 
to  airett  the  operatloa  ef  the  railroads  whose  lines  extend 
from  a  great  dty  into  adjoining  States  aatll  taeh  roadi  ae- 
eede  to  eertala  denumds  made  upon  them«  whether  euch  de- 
mands are  In  themselves  reasonable  or  unreasonable,  Just  or 
unjust.  Is  an  ualstwful  eoasplraosr  in  restraint  of  trade  and 
eommeree  aoK^ng  the  States,  within  the  Sherman  Law,  and 
^  acts  threatened  in  pursuance  thereof  may  be  restrained  by 
injonetioB,  under  section  4  of  the  law.  U.  8.  r.  AliioIX,  e2 
F^  80L  1—282 

Demurrer  overruled,  04  F.,  27  (I-— 811). 

tMOk  8aBe-*Iaterferenee  with  Kails  and  Zaterttato  Commeroe.— A 
eombtnation  by  railroad  employees  to  prevent  all  the  rail- 
roads of  a  large  city  engaged  in  carrying  the  United  States 
malls  and  In  Interstate  commerce  from  carrying  freight 
and  passengers,  hauling  cars,  and  securing  the  services  of 
persons  other  than  strtitera,  and  to  Induce  persons  to  leave 
tkt  service  of  such  railroads,  is  within  section  1  of  the  Sher- 
man Law,  and  Is  lUegal.    U,  8.  v.  EWoit,  64  F.,  27.        1—811 

ML  OemMaatiea  of  Kallroad  Employees  Zaterferimg  with  Operatloa 
of  Ballread  la  Saads  of  a  Beeeiver— lastlgatiag  Strike. — 
Maliciously  Inciting  employees  of  a  receiver,  who  is  operat- 
ing a  railroad  under  order  of  the  court,  to  leave  Ills  employ, 
In  pursuance  of  an  unlawful  combination  to  prevent  the  op- 
eration of  the  road,  tiiereby  inflioting  Injuries  on  its  business, 
for  which  damages  would  be  recoverable  if  it  were  operated 
by  a  private  oorporation,  la  a  contempt  of  the  court  Thonuu 
V.  da.,  y.  O.  d  T.  P.  By.  Oo.,  02  F.,  808.  1—266 

Mi.  tsise  Oomiiaattoa  to  Compel  Breaeh  ef  Oeatvaetr— A  combina- 
tion to  inflict  pecuniary  injury  on  the  owner  of  cars,  oper- 
ated by  railway  eompanles  under  contracts  with  him,  by 
compelling  tiiem  to  give  up  using  his  cars;  in  vi<^tion  of 
Hieir  contracts,  and,  on  their  rofusal,  to  Inflict  pecuniary 
injury  on  them  by  inciting  their  employees  to  quit  tlieir 
gervlee;  and  thus  paralyse  their  business,  the  existence  of 
tkt  oaataacts  being  known  to  tMe  parties  so  eaaaWning,  Is 
an  unlawful  conspiracy,    /b.  1—286 
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S4S*  8aoi«— Bojoott^-A  combination  by  emi^yeeB  of  raHvay  eon- 
paniea  to  tnjnre  In  hU  businasB  the  owner  of  cara.ioperatad 
by  the  companies  by  oompelllns  them  to  ceaae  nsing  his 
cars  by  tbreattr  of  quitting  and  by  actually  qulttivig  tb^ 
serylce,  thereby  inflicting  on  them  great  injnryt  where  the 
relation  between  him  and  .the  eompanlea  la  mutoaUy  pniHt- 
able^  and  has  no  effect  whatever  on  the  character  or  reward 
'  of  the  aerrlcesof  the  i  employees  so  combining,  is  a  boycott 
and  an  unlawful  conspiracy  at  common  law.    Ih,         1 — ^287 

M4.  Same— A  eombinatioB  to  iaeite  the  employeet  ef  all  the  rail- 

'    ways  of  the  eoantry  to  laddenly  quit  their  serriee,  without 

.  any  dissatisfaction  with   the  terms  of  tbeir  employmait, 

thus  paralyzing  utterly  all  railway  traffic,  in  order  to  starve 

the  railroad  companies  and  the  public  into  compelling  an 

owner  of  cars  used  in  operating  the  roads  to  pay  his  em- 

.<      ployees  more  wages,  they  having  no  lawfol  right  so  to  compel 

him,  is  an  unlawful  conspiracy  by  reason  of  Its  purpose, 

whether  such  purpose  is  effected  by  means  usually  lawful 

or  otherwise.    lb.  1—290 

MS.  flame — ^Bestraini  of  Interstate  Oo9imeroe.*--Such  combination, 
its  purpose  being  to  paralyze  the  interstate  commei^ee  of  the 
country,  is  an  unlawful  conspiracy,  within  the  Shennan  Law, 
dedaring  illegal  every  ccmtract,  combination,  or  ecniBplMcy 
in  restraint  of  trade  or  commerce  among  the  several  States. 
U.  8.  V.  Patter9on,  55  Fed.,  605,  disapproved.    lb.         1—291 

IM.  Same — Obstraetimg  Kails. — Such  combination,  whare  lihe  mem- 
bers intend  to  stop  all  mail  trains,  as  well  as  other  trains, 
and  to  delay  many,  in  violation  of  Bevised  Statutes,  section 
8905,  punishing  any  one  willfully  and  knowingly  obstructing 
or  retarding  the  passage  of  the  mails,  is  an  unlawful  con- 
spiracy, although  the  obetruction  is  effected  by  mer^  quit- 
ting emplosrment   lb.  1 — ^291 

i47.  Combination  or  Conspiracy  to  Present  Passage  of  Trains — Ob- 
stmetioA  of  Interstate  Coauaeree.— Any  combination  or  con- 
spiracy on  the  part  of  any  class,  of  men  who  by  violmce  and 
intimidation  prevent  the  passage  of  railroad  trains  engaged 
in  interstate  eommerce  is  in  violation  of  the  Sherman  Law, 
declaring  illegal  every  contract,  combinatioti  in  the  form  of 
trust  or  otbervTise,  or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  States.    In  re  0r«MK  Jury,  %2i  F.;  810. 

1—801 
■  148.  XaU-^bstraeting  Passage  of  Kail  Trslns.— It  is  a  vi<^tion  of 
section  905,  Revised  Statutes,  declaring  it  an  offense  to 
knov^ingly  and  willfully  obstruct  or  retard  the  peesage  of 
the  mail,  for  one  to  prevent  the  running  of  a  mail. train  as 
made  up,  though  he  is  willing  that  the  mail  car  sbaU  go  on, 
and  his  purpose  is  other  than  to  retard  the  malls.  Jh   1—806 
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949.  Same.— Tbe  railway  is  a  great  public  highway,  t^nd  the  duty  of 

the  railroad  conpany  as  a  comiiioii  carrier  is  first  to  the  pab- 
Uc  The  road  mast  be  kept  ia  operatioB  for  the  aocoau&oda- 
tioa  of  the  paVlie  if  it  is  possible  to  do  so  with  the  force  and 
appliances  within  reach.  Any  negligence  in  this  reqpect  is 
.  not  excused  by  temporary  difficolties  capable  of  being 
promptly  removed.    lb.  1 — 906 

950.  Same. — ^Where  the  transportation  of  the  mails  and  interstate 

commerce  has  long  been  interrupted  by  the  refusal  of  the 
employees  of  the  railway  company  to  move  trains  carrying 
Pullman  cars,  it  is  the  duty  of  the  railway  company  to  use 
every  effort  to  move  the  mails  and  iatentate  oommoree,  with- 
out regard  to  the  make*np  of  regular  traini;  and  any  willful 
failure  to  perform  this  duty  is  a  violation  of  the  statute.    lb. 

1—906 

961.  Eailway  Smployeet — Strikei  for  the  Purpose  of  lajpxing  a  Third 
Party. — ^It  is  unlawful  for  the  employees  of  railway  com- 
panies to  combine  and  quit  work  for  the  purpose  of  com- 
pelling their  employer  to  withdraw  from  his  relations  with 
a  third  party,  for  the  purpose  of  injuring  that  third  party. 
They  have,  however,  a  right  to  organize  for  mutual  benefit 
and  protection*  and  for  the  purpose  of  securing  the  highest 
wages  and  the  best  conditions  they  can  command.  They 
may  appoint  officers,  who  shall  advise  them  as  to  the  course 
to  be  taken  in  their  relations  with  their  employer,  and  they 
may,  if  they  choose,  repose  in  their  officers  authority  to 
order  them,  or  any  of  them,  on  pain  of  expulsion  from  their 
union,  peaceably  to  leave  tlie  employment  because  the  terms 
thereof  are  unsatisfactory.  Thomas  v.  Railway  Co.t  62  F., 
817,  foUowed.     U.  8,  v.  CasBidy,  67  F.,  6»8.  l-~462 

959.  Strike — Obstruction  of  Hails— &estraiut  of  Interstate  Trade  or 
Commerce. — A  strike,  or  a  preconcerted  quitting  of  work,  by 
a  combination  of  railroad  employees  is,  in  Itself,  uplawful 
if  the  concerted  action  is  knoyringly  and  willfully  directed 
by  the  parties  to  it  for  the  puri>ose  of  obstructing  and 
retarding  the  passage  of  the  mails,  or  in  restraint  of  trade 
and  commerce  among  the  States.    lb,  5 — 97 

959.  A  oombinatlon  of  labor  organisations  and  the  members  thereof, 
to  oom^l  a  manufacturer  whose  goods  are  almost  .eatir^ 
sold  in  other  States,  to  unionise  his  shops  and  on  hia  refusal 
so  to  do  to  boycott  his  goods  and  prevent  their  sale  in 
States  other  than  his  own  until  such  time  as  the  resulting 
damage  forces  him  to  comply  with  their  d^nands,  is, 
.  under  the  conditions  of  this  case,  a  combination  in  restraint 
of  interstate  trade  or  commerce  within  the  meaning,  of  the 
Sherman  Law,  and  the  manufacturer  may  maintain  an  action 
for  threefold  damages  under  section  7  of  that  law.  Loetoe  v. 
Lawlor,  208  U.  S.,  209,  9-^910 
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SM.  A  oombfnatlon  'bff  memlMrs  of  labor  orffanizationi  to  destroj 
an  existtns  Imtentate  traille  im  hats  by  preventing  the  man- 
Qfacturers,  through  the  hittminentaUty  of  a  hoyoott,  from 
manufacturing  hats  Intended  for  transportation  beyond  the 
State,  and  to  prevent  their  vendees  in  other  States  from 
reselling  the  hats  so  transported,  and  from  further  nego- 
tiating with  the  manufacturers  for  the  purchase  and  trans- 
portation of  such  hats  from  the  place  of  manufacture  to 
the  various  places  of  destination,  is  a  combination  "in 
restraint  of  trade  or  commerce  among  the  several  States,** 
within  the  meaning  of  the  Sherman  Law,  the  members  of 
which  are  liable  for  the  threefold  damages  which,  under 
section  7  of  that  law,  may  be  recovered  by  those  injured 
in  business  or  property  by  violations  of  the  act  although  a 
negligible  amount  of  intrastate  business  may  be  affected  in 
carrying  out  the  combination  and  although  the  members  of 
the  combinations  are  not  themselves  engaged  In  Interstate 
commerce.    lb,  S — 840 

t5d.  To  Boycott  Bale  of  Xaniifaotiired  Articles.— If  it  be  shown  that 
individuals  have  combined  together  to  induce  a  manufac- 
turer engaged  in  interstate  commerce  to  conduct  hia  busi- 
ness as  they  wish,  and  upon  his  refusal  further  combine 
not  only  to  prevent  him  from  manufacturing  articles  in- 
tended for  interstate  commerce,  but  also  to  prevent  his 
vendees  in  other  States  from  reselling  the  articles  which 
they  had  imported  from  the  State  of  manufacture,  or  from 
further  negotiating  for  the  purchase  and  intertransportation 
of  such  articles,  the  combiners  intending  thereby  to  destroy 
or  obstruct  an  gristing  interstate  tralBc,  such  combination 
of  individuals  must  be  held  to  have  essentially  obstructed 
the  free  flow  of  commerce  between  the  States,  and  is  In 
violation  of  the  Sherman  Law,  and  when  such  obstructioB 
Is  shown  to  have  brought  about  an  injury  to  a  peraon*8 
business,  damages  may  be  recovered,  although  the  impelling 
motive  of  the  combination  was  an  effort  to  better  the  con- 
dition of  the  combiners,  which,  except  for  the  Sherman  Law, 
might  be  ptaD&c  and  lawfuL    Lawlor  v.  Loewe^  187  F.,  524. 

4— 2e8 

iSt.  Vnlted  Mlae  Woxken  of  America  an  tfnlawful  Orgsnlsatlom. — 
The  United  Mine  Workers  of  America  is  an  unlawful  organ- 
ization because  of  its  principles  as  set  fortii  in  its  constitu- 
tions, obligations  of  its  members,  and  rules  which  (1)  re- 
quire its  members  to  surrender  their  bidividual  freedom  of 
action ;  (2)  seek  to  require  in  practical  effect  all  mine  work- 
ers to  become  mmnbers,  whether  desirous  of  doing  so  or  not; 
(S)  to  control  and  restrict,  if  not  destroy,  the  right  of 
the  mine  owner  to  contract  with  his  employees  independent 
of  the  organization;  ^4)  to  exdude  his  rl^kt  to  empZogr  non- 
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union  labor  if  he  desires;  (5)  to  limit  Ills  rlgbt  to  discharge, 
In  the  absence  of  contract,  whom  he  pleases,  when  he  pleases, 
and  for  any  cause  or  reason  that  to  him  seems  proper ;  and 
(6)  assumes  the  right  through  its  officers  to  control  the  mine 
owner's  business  by  shutting  down  his  mine,  and  calHng  ent 
his  men  iqx>n  indefinite  strike  in  obedience  to  their  obliga- 
tion to  the  union,  whether  the  men  desire  to  quite  work  or 
not,  whenever  such  bfflcers  deem  it  to  the  best  Interests  of 
the  union  and  regardless  of  his  rights  or  interests,  or  the 
loss,  direct  and  indirect,  which  he  may  sustain.  It  is  also 
unlawful  because  of  Its  procedure  and  practices,  in  that  (1) 
It  se^ES  to  create  a  monopoly  of  mine  labor  such  as  to  en- 
able it  as  an  organization  to  control  the  coal  mining  business 
of  the  country;  and  (2)  has  by  express  contract  joined  in 
a  combination  and  conspiracy  with  a  body  of  rival  operators, 
resident  in  other  States,  to  control,  restrain,  and  to  an  extent 
at  least  destroy  the  coal  trade  of  West  Virginia,  and  ^y 
the  admission  of  its  officers  has  «pent  14  years'  time  and 
hundreds  of  thousands  &t  dollars  in  an  effort  to  accomplish 
vadct  purpose.  Hitchman  Ooal  d  Coke  Co.  v.  Mitchell,  202 
F.,  540.  S— 6T2 

Bevoved,  214  P.,  685.    But  tee  245  U.  S.,  229. 

t57.  Of  Laber  ITnlons  Whioh  Bequlre,  by  Oath,  Suneader  by  Their 
Xemben  ef  Their  Individual  freedom  of  Aetiom»  VnlawfaL — 
In  their  relation  to  their  respective  members,  labcHT  uniens 
can  not  undertake  to  require,  by  oath,  obligation,  constitntloii, 
or  rule,  a  surrender  by  such  members  of  their  individual  free- 
dom of  action,  and,  when  they  seek  to  do  so,  they  become 
Illegal  combinations  in  restraint  fxf  trade.    /&.  I — 646 

ttt.  Same — ^Legality  of  Labor  Vnlon,  to  be  Determined  tnm.  Its  Com- 
stitutlon,  By-lawi,  or  Enlea. — ^The  question  of  the  legality  of  a 
labor  union  combination  is  to  be  determined  from  an  exami- 
nation of  the  union's  constitution,  by-laws,  or  rules,  as  they 
may  be  called,  and,  where  some  of  such  rules  are  lawful,  yet,  if 
others  unlawful  in  character  are  of  such  weight  and  impor- 
tance as  to  dominate  the  course  of  the  union's  action,  or  If 
the  lawful  and  unlawful  ones  are  so  interdependent  or  inter- 
mingled as  to  render  their  separation  impracticable,  the  or- 
ganization becomes  wholly  illegal  as  in  restraint  of  trade.   lb, 

9-^646 

S00.  Saaie — ^Labor  Unloni  Are  Governed  by  the  Same  Bulei  of  Lew 
ai  Are  ComblnatioBi  of  Capital  in  Keitraint  of  Trade. — ^Neither 
a  labor  union  nor  its  members  may,  under  the  law,  use  any 
means  of  coercion  or  intimidation  to  compel  others  to  join  the 
union,  or  to  prevent  a  member  from  leaving  the  union  if  he 
desires  or  otherwise  to  Interfere  with  the  inherent  right  of  the 
individual,  whether  a  member  or  not,  to  dispose  of  his  own 
labor  or  capital  according  to  his  own  will ;  and  in  their  r^a- 
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tioDs  to  the  general  public  as  oonsiimers  of  the  products  of 
labor  and  capital  such  unions  are  goyemed  by  the  same  rules 
of  law  as  to  combinations  in  restraint  of  trade  as  are  com- 
binations of  capitaL    lb.  9 — 647 

160.  CombiiiAd  Aotioa  of  Labor  TTnioai  in  CirenlatiAg  "We  ]>oat 
Patronize."  or  "Vafair"  Hits,  Containing  Vamet  of  Those 
Under  Ban,  Within  Provisions  of  the  Sherman  Law. — ^Irre* 
spectiye  of  compulsion  or  even  agreement  to  observe  its 
intimation,  the  circulation  of  a  "we  don't  patronize**  or 
"unfair  "  list  manifestly  intended  to  put  the  ban  upon  those 
whose  names  appear  therein,  among  an  important  body  of 
possible  customers,  combined  with  a  view  to  joint  action 
and  in  anticipation  of  such  reports,  is  within  the  prohibi- 
tion of  the  Sherman  Law,  if  it  is  intended  to  restrain  and 
does  restrain  commerce  among  the  Statea — Lawlor  v.  Loeioe, 
236  U.  S.,  534.  S-422 

Ml*  Same — ^Action  of  Labor  Unions  in  Begard  to  Cironlating  "  Unfair 
Lists,"  Boycotts,  Union  Labels,  and  Strikes  Forbidden  by  ijfB 
Sherman  Law. — ^Tbe  Supreme  Oourt  agrees  with  the  courts 
below  that  the  action  of  unions  and  associations  to  which 
defendants  belonged  in  regard  to  the  use  and  circulation  of 
^we  don't  patronize"  and  "unfair  dealer"  lists,  boycotts, 
union  labels  and  strikes,  amounted  to  a  combination  and 
coQspiracy  forbiidden  by  the  Sherman  Law.    lb,  fr— 428 

SSS.  Of  Labor  Unions  Befnsing  to  Work  Where  Hon-Union  Finish  is 
Used  if  Interstate  Commeroe  is  Bestrained,  is  in  Violation  of 
the  Sherman  Law. — ^A  combination  between  local  unions  of 
organizations  of  carpenters  and  joiners,  by  which  their  mem- 
bers are  pledged  to  refuse  to  work  on  any  Job  where  trim 
or  finish  made  in  a  non-union  shop  is  used,  is  in  restraint  of 
trade  and  commerce,  and,  if  it  affects  interstate  commerce, 
is  in  violation  of  the  Sherman  Law,  and  it  is  immaterial 
that  the  combination  is  not  directed  against  any  pcurticular 
concern  or  dictated  by  any  malicious  motive.  Irving  v.  Neal 
et  ak,2M  F.,  470.  S-^88 

III.  Not  Pbobibbsd. 

1»  AgreememU,  oonibination$,  etc,,  only  inoidetUaUy  affecting  kUentaU 

ootntnetoe* 

SOS.  Agreements  to  Baise  Prices  of  Lnmber,  Hot  Involving  an  Ab- 
sorption of  the  Bntire  Trafflc. — ^An  agreement  between  a  num- 
ber of  lumber  dealers  in  different  States  to  raise  th^  price  of 
lumber  50  cents  per  thousand  feet  in  advance  of  the  market 
price  can  not  operate  as  a  restraint  upon  trade  within  the 
meaning  of  the  Sherman  Law,  unless  sadi  agreement  Infotves 
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an  aboarption  of  the  entire  traffic  and  is  cnterM  Into  for  the 

.  purpose  of  monopolizing  trade  in  that  commodity  With  the 
object  of  extortion.    V.  S.  y.  NeUon,  52  F.,  646.  1 — ^77 

Bui  see  Oohbinations,  etc.,  25-32. 
$64.  A  comblnatioa  between  all  the  lamber  maaufaotarert  of  a  elty 
to  raise  and  maintain  the  prloe  of  lumber  to  local  eoniumen, 
and  to  refuse  to  sell  lumber  to  consumers  who  purchase  any 
part  of  their  supply  from  outside  mills,  some  of  nieh  miUi 
lupplyiag  the  loeal  market  being  sltiated  in  aaother  8tate» 
is  not  in  violation  of  the  Sherman  Law  as  in  restraint  of 

.  interstate  conmierce,  Its  effect  on  such  connnerce  being  indi- 
rect and  incidental  only.  EUia  v.  Inman,  PouUen  d  Co,,  124 
P.,  956.  «— 368 

Beversed,  131  F.,  182  (»— 577). 
ii0.  Apportionment  of  Tezrltory— Agreement  Vot  to  Compete — Iroa 
Pipe. — ^The  combination  of  several  corporations  engaged  in 
the  manufacture  of  cast-iron  pipe  whereby  they  agree  not  to 
^  compete  with  each  other  in  regard  to  work  done   or   pipe 

furnished  in  certain  States  and  Territories,  and«  to  make 
effectual  the  objects  of  the  assodatimi,  agree  to  chargia  a 
bonus  upon  all  work  done  and  pipe  furnished  within  those 
States  and  Territories,  which  bonus  was  to  be  added  to  the 
real  market  price  of  the  pipe  sold  by  those  companies,  was 
not  a  violation  of  the  Sherman  Law,  as  it  aifected  interstate 
OHnmerce  only  incidentally.  17.  8.  v.  Add^Mtan  Pipe  and 
Steel  Co.,  78  P.,  712.  1—681 

Beversed,  85  P.,  271  (1—772)  ;  175  U.  S.,  211  (1—1009).    See 

GOMBIITATIONS,  ETC.,  109-116. 

466.  Same. — In  the  examination  of  such  a  contract,  fraud  and  Ille- 
gality are  not  to  be  presumed,  but  must  be  proved,  as  in  all 
other  cases.    lb.  1—647 

M7.  Aeti,  ooatraots,  and  combinationB  which  promote,  or  only  laei- 
deataUy  or  indirectly  restrict  competition  in  commerce  among 
the  States,  while  their  main  purpose  and  chief  efEect  are  to 
foster  the  trade  and  increase  the  business  <^  those  who  make 
and  (HQevAte  them,  are  not  in  restraint  of  interstate  commerce, 
or  violative  of  section  1  of  the  Sherman  Law.  Whitwell  v. 
ConHnental  Tobacco  Co,,  125  P.,  454.  9—271 

MS.  Same.- Attempts  to  moaopolike  a  part  of  commerce  among  the 
States  which  promote  or  only  incidentally  or  indirectly 
restrict  competition  in  interstate  commerce,  while  their 
main  purpose  and  chief  effect  are  to  Increase  the  trade  and 
foster  the  business  of  those  who  make  them,  were  not 
intended  to  be,  and  were  not,  made  Illegal  or  punishable  by 
•eetien  S  of  the  Sherman  Law,  because  such  attempts  are 
iadispensable  to  the  existence  of  any  competitioa  in  commerce 
among  the  States.   /^  S— 276 
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tM.  A  MmUaattoB  is  aot  lllecal  as  in  Tiolatlon  of  tlie  Sheminn 
Law  merely  beeause  it  may  imtlreetly,  imeidentally,  or  re- 
motely restrain  interstate  trade  or  tend  toward  monopdly, 
if  its  main  purpose  and  chief  effect  are  to  promote  the  bnsi- 
ness  and  increase  the  trade  of  the  parties  in  a  lesitiinnte 
way.    BigeHow  v.  CiUwmet  4  HeoUt  Mk^iiHI  Co^  167  F.,  712. 

S— 606 

810.  A  eomblnation,  the  sole  ohjeet  of  wlileh  is  to  nmnnftictnre  an 
article  of  common  necessity,  is  not,  without  more,  a  Tiola* 
tion  of  the  Sherman  Law,  prohibiting  combinations  in  re- 
straint of  interstate  commerce.  Monareh  Tobaeoo  Wark$  t. 
Americati  Tobacco  Co,,  165  F.,  779.  S — 642 

S71.  Consolidation  of  Corporations. — ^The  Sherman  Law,  prohibitinc 
trusts  and  monopolies,  does  not  condemn  the  pnrduiae  by 
three  corporations  of  two  insolvent  corporations  engaged  in 
the  same  bnslness,  nor  in  the  conduct  of  the  business  there- 
after by  the  three  purchasers,  especially  in  an  effort  to 
liquidate  the  indebtedness.  K.  W.  Coiitol.  MWnff  Co.  ▼. 
Caiiam  d  Son,  177  F.,  788.  6—762 

•71.  The  organisation  by  a  number  of  mereantlle  Jobbers  leeated  ta 
the  same  oity  of  a  brokerage  eompcny,  of  whidi  they  owned 
the  stock,  and  the  purchase  of  merchandise  required  by  them 
from  manufacturers  and  jobbers  in  other  States  throni^ 
such  company,  instead  of  through  other  brokers  previously 
patronised,  although  there  was  no  agreement  binding  them 
to  do  so,  and  the  use  of  their  influence  to  extend  its  business, 
did  not  constitute  a  combination  or  conspiracy  in  restraint 
of  interstate  trade  or  commerce,  or  to  monopolize  the  same, 
in  violation  of  the  Sherman  Law,  but  was  a  legitimate  aad 
lawful  business  enterprise.  ArkanmiM  Brokerage  Co.  y.  Dium 
d  PotoeU,  178  F.,  903.  6—758 

671.  Combination  to  Xonopolise  Bellaiag  and  Belling  Bugar  by  Buy- 
ing up  all  Ocmpetitors  not  a  Violation  of  the  Btetute. — A 
combination  whose  object  is  to  enable  a  single  company  to 
monopolize  and  control  the  business  of  refining  and  soling 
sugar  by  buying  up  all  competing  concerns  in  the  United 
Stetes,  is  not  in  violation  of  the  Sherman  Law,  for  it  con- 
stitutes no  restriction  upon  or  monopoly  of  commerce  be- 
tween the  States,  but,  at  most,  only  makes  it  possible  for 
the  promoters  of  the  combination  to  restrict  or  monopolise 
such  commerce,  should  they  so  desire.  U.  8.  v.  B,  C.  Knight 
Co.,  60  F..  806.  1—260 

874.  8nme — ^The  purchase  ef  stoek  of  sugar  reHneries  for  the  purpoee 
of  aoqulriag  eontrol  of  the  business  of  refining;  and  soling 
sugar  in  the  United  States  does  not  involve  Honot^ly,  or 
i^stralnt  of  interstate  or  foreign  commerce  within  tilie  mean- 
ing of  the  Sherman  Law.  17.  8.  v.  B.  C.  Mmight  Ve^  60  F., 
984.  1—288 
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•Vf.  Twx^Hmm  of  Btnllar  SitebUthmeatt  in  Other  States  and  Thai 
loewlBC  a  XMiepolif  Bean  ao  Pireet  Belatloa  to  latentate 
er  Voreigm  Commeroe.— Althouah  the  American  Bmgmr  Be/Mng 
Oom^pamy,  a  corporation  existiiig  under  the  .laws  of  the 
State  of  New  Jersey,  obtained  throned  the  parchaae  of 
stock  In  four  Philade^hla  refineries  sudi  diapoeltion  over 
thoee  manufactories  throughout  the  United  Stat^  as  gave 
it  a  practical  monopoly  of  the  businees,  Held,  that  the  ac- 
quisition of  thoee  reflneriee  by  the  New  Jersey  e^rporation 
and  the  business  of  sugar  refining  in  PennsylTania,  bear  no 
direct  relation  to  commerce  between  the  States  or  with  for- 
eign nationa;  and  that  the  result  of  the  transaction  was.the 
creation  of  a  monopoly  in  the  manufacture  of  a  necessary  of 
life,  which  could  not  be  suppressed  undar  the  Sherman  Law. 
17.  a.  T.  Ji.  C.  Knight  Co.,  166  U.  S.,  1.  1—879 

STt.  Mining  Ceaipaay  Owning  Stook  in  Competlter.— That  one  Michi- 
gan mining  corporatism  engaged  in  mining  and  refining  cop- 
per wlioUy  within  that  State,  by  purchases  of  stock  and  ob- 
taining proxies  from  other  stockholders,  secured  voting  con- 
trol of  a  majority  of  the  stock  of  another  similar  corpora- 
tion operating  adjoining  mines,  and  purposed  to  use  such  con- 
trol to  place  in  its  directory  a  majority  from  its  own  board 
of  oflScers,  all  of  which  it  bad  the  right  to  do  under  the  laws 
of  the  State,  did  not  directly  or  necessarily  affect  Interstate  or 
foreign  commerce,  and  such  control  is  not  of  Itself  illegal  as  a 
coihblnation  in  restraint  of  such  trade  or  commeroe  In  'fS>la- 
tioa  of  the  Sherman  Law,  in  the  absence  of  evidence  of  an 
unlawful  Intent  to  so  use  it  as  to  bring  about  the  prohibited 
restraint  or  monopoly,  and  not  in  a  lawful  way  in  the  Interest 
of  an  economical  management  of  both  companies.  Bigelow 
V.  Cnhimet  d  Heola  Miming  Co.,  167  F.,  727.  S— 027 

SIT.  Sane  Peroentage  of  Supply  of  Oonuaodity.— Neither  ''Lake 
€k>pper  "  nor  that  part  classed  as  Best  Lake  Is  so  far  a  dis- 
tinct commercial  commodity  as  to  justlfjr  the  exclusion  of 
Western  or  electrolytic  copper  as  a  factor  In  detenAMng 
whether  a  combination  of  two  corporations,  together  produc- 
ing less  than  one-half  of  the  lake  copper  and  about  one- 
ninth  of  the  production  of  the  United  States,  eoostitutes  a 
monopoly.    lb.  8—082 

fTt.  Seeartng  Control  of  Coaipetliig  Oorpoiatlw  bgr  Meaaa  of  Stook 
Ownenhlp. — ^The  securing  by  one  copper-mining  corporation, 
tiiroQgh  stock  purdiases  authorized  by  the  laws  of  the  State 
and  proxies  obtained  from  other  stockholders,  of  cohtrol  over 
a  oompeting  corporation  owning  and  operating  adjacent  mines, 
does  not  necessarily  restrain  Interstate  trade  or  create  a  mo- 
nopoly In  violation  of  the  Sherman  Law,  alfhougfa  It  ts  the 
intention  to  place  the  two  corporations  to  a  large  extent  un* 
Oer  a  common  directorate  and  general  oontrol;  and'sodi  pur- 


Digitized  by 


Google 


110  OOKBIKATIOirB  NOT  FBOHXBinD. 

Index— Dlffest 
diase  will  not  be  held  illegal  under  the  sCstote  beca«M  of 
midtk  facts,  where  its  primary  porpose  is  to  secore  through 
firieodly  GO<(peration  and  the  joint  use  of  facilltlas  a  more 
economical  (operation  of  the  mines,  eq[)eeially  where  the  con- 
trolled corporation  is  one  of  a  group  previously  under  a  com- 
mon control  and  management,  and  whose  products  were  sold 
through  a  common  agency ;  nor  does  the  fact  that  such  pur- 
chase will  result  in  the  transfer  of  such  agency  as  to  its 
product  to  that  of  the  purchasing  -company  tend  to  unlawfully 
restrain  competitioa  Bigelov)  t.  Columet  4  Seda  Mming 
Co.,  ler  F.,  711.  S— 4M>4 

im.  Corporate  Eights  as  Begards  Acquisition  of  Frepeity  to  an  Sx- 
tent  whleh  0lTes  Ooatrol  of  TraiBo  Therein  Among  the  States 
Hot  Prohibited. — Oongress  has  no  authority,  under  the  com- 
merce clause  or  any  other  provision  of  the  Constitution,  to 
limit  the  right  of  a  corporation  created  by  a  State  In  the 
acquisition,  control,  and  disposition  of  property  in  the  several 
States,  and  it  is  immaterial  that  such  property,  or  the  prod- 
ucts thereof,  may  become  the  subjects  of  Interstate  com- 
merce. It  is  apparent  that  by  the  Sherman  Law,  Ck>ngreBS 
did  not  intend  to  declare  that  the  acquisition  by  a  State 
corporation  of  so  large  a  part  of  any  species  of  prc^ierty 
as  to  enaUe  the  owners  to  control  the  trafftc  therein  among 
the  several  States,  constituted  a  criminal  offenaa  In  re 
>    i  Oreme,  52  F.,  104.  1--65 

nO<  C<mtraet  by  which  Stockholders  of  a  Corporatlen  A«ree  Vot  to 
Xnter  Into  CompetltioiL  With  Purchaser  of  the  Business  of 
the  Company. — ^The  Sherman  Law  has  no  application  to  a 
contract  by  which  the  stockholders  of  a  corporation  engaged 
in  dealing  in  fish  at  different  places,  in  consideration  of  the 
purchase  of  the  business  and  good  will  of  the  c<Hnpany  by 
another,  agreed  not  to  enter  into  competition  with  hlfii  in 
such  business  for  the  term  of  10  yeara  A.  Booth  d  Co,  v. 
DotTif,  127  F.,  85.  S-^18 

Sil.  Same. — Such  a  covenant  by  the  stockholders  retts^  upon  a  good 
consideration  and  Is  lawful,  and  the  rigtit  of  the  purchaser  to 
enforce  It  can  not  be  affected  by  the  question  whether  he 
has  conducted  the  business  lawfully  since  his  purchase,    /b. 

S-^825 

•tS.  flame  Cult  to  BBforoe— Defeases. — In  a  suit  to  enjoin  a  detaid- 
.  ant  from  violating  such  a  contract  and  to  enjoin  a  oode- 
fendant  from  ^nploying  his  services  in  a  competing  business, 
it  is  no  defense  that  his  co-defendant  hired  him  in  Ignorance 
of  the  contract,  and  will  suffer  damage  if  deprived  of  his 
servioesw    lb,  S— 826 

flSS.  SaJtae-T-Corporatloa  Selling  Out  Assets  and  Qooi,  WIU  and  Thereby 
Incidentally  or  Bemotely  Affeetiag  Interstate  Commeroe. — 
Where' a  corporation  engaged  in  the  business  ot:  buying  and 
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sdUng  fish  sold  oat  its  naaets  and  good  win  to  pUttaitUri 
assignor,  and  the  seller  no  longer  retained  any  Interest  In 
the  property,  so  that  the  sale  was  not  a  mere  combination 
of  owners  and  properties  under  one  management,  the  sale 
was  not  in  rlolation  of  the  Sherman  Law,  diottgh  the  con- 
tract might  Incidentally  or  In  some  remote  degree  Injuri- 
ously affect  Interstate  conmierce.  DaviB  t.  A,  Booth  d  Co^ 
ISl  F.,  81.  »— 606 

W9L  lame. — ^Aa  agreement  aneUlary  to  inch  tale  of  a  corporation's 
business,  by  which  the  stockholders,  who  recelTod  the  par- 
diase  price,  agre6  that,  In  order  to  protect  the  good  will  of 
the  business  so  sold,  they  would  not  either  dlieotly  or  indi- 
rectly engage  in  the  same  busineii  within  eertala  distinet 
limits  for  a  period  of  10  years,  was  not  void,  as  an  unreason- 
able restraint  of  competition  In  trade,  at  eonunon  law.    lb. 

S— 676 

S8S.  Coatraet  for  Bntlre  Product — ^A  contract  with  an  independent 
manufacturer  of  wooden  ware  for  the  entire  product  of  his 
plant  Is  not  in  Itself  a  contract  In  Illegal  restraint  of  trade. 
Car$er-Crume  Co.  v.  Perrung,  68  F.,  489.  1—^46 

886.  Same. — ^If  an  Independent  manufacturer  contracts  to  sell  his  en- 

tire product,  without  knowledge  of  similar  contracts  made  by 
the  buyer  with  other  manufacturers,  and  without  ahy  knowl- 
edge of  the  fact  that  such  contract  was  intended  by  the 
buyer  as  one  step  in  a  general  scheme  for  m<MiopoIi£lng  the 
trade  In  that  article  and  controlling  prices,  such  Independent 
manufacturer  can  net  be  held  to  hare  conspired  against  the 
freedom  of  commerce,  or  to  have  made  a  contract  in  illegal 
restraint  of  trade.   lb.  1 — 848 

887.  Where  the  subject  matter  of  the  agreement  does  not  directly 

relate  to  and  act  upon  and  embrace  interstate  commerce,  and 
where  the  undisputed  facts  clearly  show  thzt  the  purpose  of 
the  agreement  was  not  to  regulate,  obstruct,  or  restrain  that 
commerce,  but  that  it  was  entered  into  with  the  object  of 
properly  and  fiiirly  regulating  the  transaction  of  the  tasl- 
ness  in  which  the  parties  to  the  agreement  were  engaged* 
such  agreement  will  be  upheld  as  not  within  the  statute^ 
where  it  can  be  seen  that  the  character  and  terms  of  the 
agreement  are  well  calculated  to  attain  the  purpose  for  which 
it  was  fbrmed,  and  where  the  effect  of  its  formation  and 
enforcement  upon  interstate  trade  or  commerce  is  in  any 
errent  but  indirect  and  incidental,  and  not  its  purpose  or 
object    Anderwn  ▼.  UfUted  States,  171  U.  S.,  604.         l-~867 

888.  AUowaaee  of  Bebates  by  Combinations  of  Ship-owners  Consti- 

tated  Only  Xeasonable  Bestraint — ^Where  a  eombtnatioa  of 
foreign  ship-owners  engaged  in  South  Atrtoan  tradie  allowed 
certain  reblEites  to  New  York  shippers  who  pati^mlsed  the 
ships  belonging  to  the  combined  owners  ezduaivetrt  such  ar- 
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nngdnent  eonstttated  onl j  a  iwrtlal  and  pSMonable  restraint 
on  foreign  oommeroa,  and  waa  therefore  not  unlawful  at  com- 
Bfton  law,    Thom$on  y.  UnUm  C(utle  MaU  S.  B.  Oo.,  149  F., 
994.  9-lU 

999.  lEare  Agreement  to  Xonopollse  not  FroUUted.—Tbe  Sherman 
Law  provideB  that  every  contract,  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy  In  restraint  of  trade  or 
oommeroe  among  the  several  States  or  with  foreign  nations 
is  illegal;  tiiat  every  person  who  shall  monopolize^  or  at- 
tempt to  monopolise,  or  combine,  or  conspire  with  any  other 
person  or  persons  to  monopolise  any  part  of  the  trade  or 
oommeroe  among  the  several  States  or  with  foreign  nations 
shall  be  guilty  of  a  misdemeanor;  and  that  any  person  in- 
jured in  his  business  or  property  by  anything  forbidden  by 
the  act  may  sue  therefor.  Held,  That  a  mere  agreement  to 
monopolize  the  manufacture  of  an  article  of  commerce  is  not 
prohibited,  but  that,  in  order  to  be  within  the  act,  tho  con- 
tract, combination,  or  conspiracy  must  be  in  itself  1a  restraint 
of  trade  or  commerce  among  the  several  States  or  with  for- 
eign nations,  or,  if  a  monopc^  or  attempted  moni^^ly  or  com- 
bination or  conspiracy  to  monopolize,  it  must  be  of  some  part 
•f  the  trade  w  commerce  among  the  aeveral  States  or  foreign 
nations.  U,  8.  To^ocoo  Oo.  v.  Amerietm  Tofroooo  Co.,  169 
F..  708,  9—429 

990«  Oltisens  Cosibiaiag  in  CkK>d  Faith  to  Snf  ores  Ordinanof  Believed 
to  be  Valid,  though  Invalid^  not  VnlawfuL— Gitisens  of  a 
municipality,  who  in  good  faith  combine  to  enforce  an  ordi- 
nance thereof,  believing  on  reasonable  grounds  that  it  Is 
valid,  whUe  in  fact  invalid  as  interfering  with  interstate 
commerce  and  so  finally  adjudged  in  the  litigation  instttqted 
by  them,  are  not  guilty  of  violating  the  Sherman  Law,  and 
are  not  liable  for  damages  sustained  by  the  person  prose- 
cuted by  than  for  violating  the  ordinance^  Oilisefw*  Whole- 
sale Supply  Co.  V.  Snyder,  201  F.,  910.  4— «T9 
.'  99L  9aaie — Certain  Oorporatloa  mot  Chargeable  wlfh  Paxtiolpatloa 
in  an  Unlawful  Combination. — ^A.  corporation  manufacturing 
dairy  products  under  patents  owned  by  it  is  not  chargeable 
with  participation  in  a  combination  formed  contrary  to  the 
Sherman  Law,  by  its  exclusive  sales  agent  and  other  manu- 
.  .  f acturen  and  dealers,  so  as  to  render  the  corporation  and 
Its  agent  liable  under  the  treble  damage  clause  of  section  7 
of  that  act  to  persons  joined  as  defendants  in  simultaneous 
patent  infringement  suits  separately  brought  by  such  prin- 
^9eX  and  agent,  either  because  the  sales  agency  contract, 
which  antedated  the  illegal  combination,  provided  that  the 
manfufAeturer  should  protect  the  ageat  from  all  suits  for 
Infringement,  should  defend  the  validity  of  the  patents,  and 
pcompUy  attack  Infringers,  or  because  of  a  supplementary 
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Indeir-^DIgmitf 
coBtnct  for  ttie  aettlenient  of  dalaw  growliur  out  of  nctp- 
rooal  charges  of  InfriBgeoMiit  which  ha*  no 'Other  eonnectloQ 
with  the  unlawful  ccMnhlBation  than  that  aom*  of  the  daims 
were  against  eorporatlona  wUch  were  iMurtlea  to  that  nnlaw- 
fnl  agreement,  or  becanse  of  bjoj  negotiations  preceding  the 
execution  d  the  sales  agency  contract  which  have  lor  their 
Inducement  and  ohjcct  the  settlement  of  controversies  and 
rights  growing  out  of  earlier  contracts,  or  because  of  the 
simultaneous  bringing  of  Infringement  suits.  FM«e  ▼. 
Creamery  Package  Mfg,  Co,,  lb.  57  L.  Bd.,  3d3.         4--824, 885 

SM.  Of  Ooz^ratlons,  Selling  Mashiiery  Hot  Conpeting:,;  Hot  a 
Monopoly  in  Bettraint  of  Xrade. — Gombinations  of  several 
corporations,  each  selling  or  leasing  machinery  int^ded  for 
dilSerent  operations,  not  competing,  but  supplementing  each 
other,  does  not  ordinarily  constitute  a  monopoly  in  restraint 
of  trade.    U,  B,  ▼.  Wintlow,  196  F.,  501.  S— 190 

tM.  Of  Wholesale  Groeen  Hailing  Legitiautte  Afgnmentt  to  Xanu- 
faetnren  Se^ettiag  Abandonment  of  Certain  PoUoy>  not  In 
Yiolatiett  qf  the  Sherman  Law,  or  of  Decree. — ^An  association 
of  wholesale  grocers,  by  addressing  legitimate  argument  to 
manufacturers  to  procure  the  abandonment  by  manufacturers 
of  a  certain  policy  and  the  continuance  of  another  policy, 
did  not  violate  the  Sherman  Law,  prohibiting  contracts,  con- 
spiracies, or  combinations  In  restraint  of  trade,  nor  a  decree 
enjoining  Violations  of  that  act,  but  expressly  permitting 
the  association  to  continue  its  organisation  for  social  or 
other  purposes  than  those  therein  prohibited.  17.  8.  v.  South- 
ern Wholesale  Grocers*  AM*n,  207  F.,  443.  ff— 324 

S94.  Selling  Only  to  Eetailen,  and  Jtef  nting  to  Sell  Jobhexf ,  not  a 
Violation  of  Shonaaa  Law. — Where  certain  tobacco  manufac- 
turers had  formed  a  combination  in  restraint  of  trade  in 
violation  of  the  Sherman  Law,  and  had  appointed  the  M. 
company  their  sole  Jobbing  aipent  in  Greater  New  Zork,  on 
condition  that  it  should  not  sell  at  more  than  list  prices, 
receiving  a  discount  on  the  goods  sold,  a  determination  on 
its  part  that  it  would  not  sell  ip  other  Jobbers  in  its  terri- 
tory, but  only  to  retailers,  bcMtause  its  former  practice  of 
selling  to  Jobbers  resulted  In  insufficient  service  by  its 
salesmen  to  retailers,  such  determination'  was  not  illegal,  and 
.  did  not  constitute  a  violation  of  the  act*  for  which  a  Jobber, 
whose  orders  were  declined,  could  recover  treble  damages 
under  section  7.  Loeker  v.  Atnerioan^  Tobaeeo  Co.,  218  F., 
'  4M  4-621 

SM  Vor  greater  Sfleieney  Vet  Veoettarilj  a  Violation  of  Sherman 
•     Xaw.-^A  conrit>ination  for  greater  efficiency  does  not  neces- 
sarily violate  the  Sherman  Law«    U*  S.  v.t  Wimelow,  227  U.  S., 
.   217.  .  .  5—212 

SSS2S*— 18 S 
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S9t.  temch-WHere  fhe  Xeoord  l>o(Bi  Not  Show  Oertmia  Va«ft,  OoTerm- 
ttexit  Can  Not  Xake  OertalB  Claims.— Where  the  diare  in  in- 
terstate commerce  does  not  appear  in  the  record,  and  the 
machines  in  question  are  not  alleged  to  be  types  of  all  the 
machines  used  In  manuftictnring  the  article  for  which  th^ 
are  made,  the  Oovemment  can  not  claim  that  a  specified  pro- 
portion of  tixe  bosiness  was  put  into  a  single  hand.    lb. 

5--212 

t97.  flame— Vnlon  of  Gompaniea  Xannf aoturing  Non-Coihpetiag  Group 
of  Patented  Xaohines,  Not  a  Violation  of  Sherman  Law.— The 
union  in  one  corporation  of  three  companies,  each  mannfiac- 
taring  a  different  non-competing  group  of  imtented  machines 
collectiyely  used  for  making  shoes,  is  not  forbidden  by  the 
prohibitions  of  the  Sherman  Law  agidnst  combinations  in  re- 
straint of  interstate  trade,  although  a  larg^  percentage  of  all 
the  shoe  machinery  business  may  thus  have  been  put  into  a 
single  hand.     U.  8,  v.  WinsUnOj  57  L.  Bd.,  481.  »— 212 

tSt.  ITnion  in  One  Corporation  of  a  Number  of  Others,  Bae^  Xanu- 
faetaring  Non-Competing^  Xachlaes,  Net  a  Violation  of  the 
flherman  Law. — ^The  union  in  one  corporation  of  a  number  of 
others,  each  of  which  had  been  engaged  in  the  manufacture 
of  patented  non-competing  machines,  but  which  were  used 
successively  in  a  manufacturing  business,  is  not  a  combina- 
tion  in  restrtlint  of  trade,  in  violation  of  the  Sherman  Law. 
U.  S.v,  United  Shoe  Maoh.  Co.,  232  F.,  802.  »— 704 

t89.  Same — ^the  Aoquiring,  by  Tair  Xeans,  of  Fatents,  and  Businen 
of  Other  Xanufacturers  of  Different  Classes  of  Xaiehinery,  Sid 
Not  Svidenoe  an  Attempt  to  Create  a  Xonopoly.-^Tbe  United 
Shoe  Machinery  Co.  was  formed  by  the  consolidation  of  a 
number  of  companies,  each  engaged  in  making  patented  ma- 
chines for  use  in  the  manufacture  of  shoes,  for  the  most 
part  non-competing.  During  the  ensuing  11  years  it  also 
acquired  the  patents,  pryp^ty,  and  business  of  a  considerable 
number  of  other  manufacturers  of  different  classes  of  ma- 
chinery, all  of  which  was  used  in  the  manufacture  of  shoes, 
and  compriiiing  a  group  of  machines  covering  practically 
all  of  the  operationis  re(|uired  in  such  manufacture,  by  which 
means  the  cbmpanjr  obtained  a  very  large  perc^tage  of  the 
trade  in  such  machinery,  although  it  appeared  diat' neither 
its  property  nor  its  business  was  acquired  by  unfair  means, 
but  on  the  contrary,  that  in  most  cases  its  purdiluies  from 
others  wece  made  at  tli4lr  solicitation,  and  tliat  IM  many  more 
eases  it  refused  to  buy  the  business  of  others  wMch  was 
offered.  Beld,  that  such  fftcts  did  not  chki^cfeMne  the  ^tm- 
pany  as  a  *'  combination  in  restraint  of  tra<!te,"  Or  evidence 
an  attempt  to  create  a  monepely,  within  the  meaning  of  the 
Sherman  Law.    /b.  1^707 
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WO:  ^laii»---tolegilltr  at  the  Cmttpftnys  Bufiniit'Ii  ITot  Ihiiws  %j 

tk«  TUt  T&at  ft  leutt,  IMteftd  of  Bells,  Iti  XAehiHei,  ete.— 

Ketthei^  iruiagallty  of  the  Go«ipiany*8  bimiiien  shoMm  by  the 

ftiet  that;  InsieAcI  of  eelling  Its  ma/ddnee,  it  leeees  the  Mme 

for  lotiir  tenuis  with  a  iicenee  for  the  terms  of  any  imtenta 

• '  corering  parts  thereof,  for  a  royalty  based  on  tite  number 

t>f  pairs  of  shoes'oft  which  tliey  are  used,  with  a  inrovision 

'•  reqairlng  the  lessee  to  use  the  machines  to  their  full  capa- 

■  city  so  fir  as  Us  ImshMss  warrants,  nor  heeanse  of  foither 

^  provisions,  in  seme  of  the  leases  of  certain  machines,  re- 

Qnhinff  the  lessee  to  idso  lease  other  related  mafhtnes  from 

the  company  under  penalty  of  cancellation  of  the  lease, 

where  Mch  clause  was  optional  with  the  lessee,  who  was 

'  charged  a  smaller  royalty  when  ft  was  indoded.    lb,    f~^07 

S.  AifreemetUs  not  to  engage  in  hu9ines9. 

Ml.  Asteeuientt  Vet  to  Xngage  ta  Busiaett  within  a  Badlai  of  M 
Vtiei. — K  covenant  in  a  contract  by  which  the  owners  of 
brick-makfng  plants  conveyed  them  to  a  corporation  in  ex- 
change for  its  iNodc  binding  the  sellers  not  to  engage  in 
competing  business  wtthln  a  radius  of  50  infles  from  the 
pla^  of  business  of  the  corporation  for  a  term  of  10  years. 
Is  valid,  and  may  be  enA>rced  in  a  court  of  equity  by  a  suit 
t6  enjoin  its  violation,  nohifnaon  v.  BiOmrhwn  Btich  Co,,  127 
r.,  804.  t— 812 

"MS.  flaaie. — Meh  a  coveaaat  is  personal,  and  is  not  brought  within 
'^  the  statutes  of  a  State  other  than  that  in  which  the  ^contract 
''%ks  made  by  the  ftict  that  the  property  sold  was  situated  in 
such  State,   /d.  %--9ll 

^'Mt.  k  eontraet  for  sale  of  vessels,  even  if  they  iare  engaged  in  intw- 
state  ooiameree,  is  not  neoessarfly  void  beeause  the  vendors 
agree,  as  Is  ordinary  in  case  of  sale  of  a  busliiess  and  Its  good 
win,  to  withdraw  from  1)nsiness  for  a  speciiSM  period.  On- 
eitifuiti,  etd..  Packet  Co,  yl  Bay;  200  U.  S.,  179.  2—868 

'HL  0dtttrtMt  by  whidh  Stockholders  of  a  Corporation  Agree  Vot  to 
'^ '  'EaUt  ifttb  dempetltfoil  with  a  Purehaier  of  the  Business  of 

''        the'  dottpany.^A  eevenant  by  the  stockholders  of  a  corpora- 
'  '  tfdtl^  which  sold  its  property,  business,  and  good  will,  that,  in 
^onsfd^tiditf  of  such  sale  and  as  an  inducement  thereto, 
they  would  hot  directly  or  Indirectly  engage  4n  the   same 
or  like  klAd  of  business  as  that  carried  on  by  the  company 
'  'In  the  same  territory  or  in  the  Immediate  vicinity  of  such 
territbiT  for  10  years  after  the  sale,  rests  upon*  a  good 
^  eeiEtideratidtt  and  Is  lawful,  and  the  right  of  the  phrchaser 

^'  to  enforce  it  can  not  be  affected  by  the  question  wifether  he 
has  conducted  the  business  lawfully  since  his  purchase. 
A.  Booth  4  Co.  V.  DavU,  127  F.,  876.  %—91S 
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/•Oil  ftne^-tnitto  ZKfoc«e--]>0foaMi.— In  «  rail' to  «iioiB  a,  4 

ant  tnoai  TfoUttsg  a  contract  by  whkA  te  m  ^mtaable  con- 
sideration be  covenanted  not  to  eocBca  iabvatneas  flor 
blmeelf  or  anotb^  In  competition  wUb  tbat  of  conpiainant 
fer  a  term  of  years*  and  to  enjoin  a  eo<Mendant<ihNn  em- 
ptaorlng  bis  eerrlces  In  a  cempetlnc  bnwinwi,  It  Is  nodefenss 
tbat  bis  co-defendant  bbred  bim  In  lanoranoe  of  tbe  oontract, 
and  will  softer  damage  It  depriyed  of  bis  seivtcea.   Ih.  t— 826 

SM.  Aa  afieemsat  liy  wbieb  tbe  tteekbeUten  tf  a  esrpentlen,  en 
telling  Its  aisets  to  complaiiouit's  assignor,  agrssA  net  to 
again  engage  In  a  slnllar  bnstnew  in  tpeeUted  kasUtlsi  for 
a  period  of  10  years,  or  do  any  act  tending  to  Impair  tbe  good 
wlU  of  the  business  sold,  was  met  eeataary  to  puMis  poliey. 
DmHs  T.  A.  Booth  dS  Co.,  131  F^  81.  »-666 

S07.  Same — Coastmetlon. — ^Where  such  contract  ancillary  to  tbe  sale 
provided  that  the  stockholders  of  the  seller  would  not  again 
engage  in  a  similar  business  for  a  period  of  10  yeac»  In*  tbe 
territory,  or  the  Immediate  vicinity  of  the  tarritosy,  dealt 
In  by  tbe  corporation,  ot  operated  in  by  It  or  Ito  agento,  or 
tbe  Immediate  vicinity  of  such  territory,  tbe  localities 
guanled  against  were  restricted  to  those  In  wblcb  tbe  skiing 
company  had  establishments  for  doing  bualness»  and  tbe 
immediate  vicinity  thereof,  and  did  not  include  all  parte  or 
every  one  of  tbe  United  States  la  which  a  tormer  eostomer 
resided,  or  into  which  the  corporation's  correqMmdence  bad 
extended^  or  through  which  an  agent  of  tbe  company  b#d 
traveled,    /(k  ,  t— S75 

108,  Assignment  of  Patent— Agrceasmts  to  Remsia  eat  of  X^aets. — 

A  contract  recited  that  plaiotiif,  who  was  tbe  patentee  of  an 

.      invantion  relating  to  brake  beams,  tor  the  oonsideratiop  «f 

IIO/XX).  to  be  paid  bim,  bad  assigned  to  defendant,  wblcb 

was  a  corporation  engaged  in  tbe  smnufacture  of  brake 

beams,  a  certein  patent  and  a  pending  applicatiott  tor  a  see> 

ond,  and  provided  tbat  pl^ntlfl  during  the  life  of  tbe  patent 

should  not  become  connected  with  any  c<snpaiy..niann/sftnr- 

ing  or  selling  brake  beams  in  tbe  United  States  either  as 

officer,  employee,  or  shareholder,  but  reserved  to  ^him  tbe 

.  right  to  terminate  such  part  of  the  contract  at  any  time  by 

.    refunding  the  consideration  paid  him  by  defendant    iBTeitf, 

.    .     That  such  agreement  to  remain  out  of  the  brake-beyim  busi- 
ness, did  not  render  the  contract  unlawful  as  oin»  In  restraint 
of  trade  and  competition  Or  creating  a  monopoly  and  that 
,  pilaintlff  could  maintain  an  action  thereon  to  recover  tbe 
..  .,  stipulated    consideration.      Americm^.  Broke^Btam^  Co.    v. 
.         .  Pim^4,  141  T.^  028. 
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'$.  Manufaetur^s  right  to  regulate  prices  and  restrict  «ale  0/  hU  tHOfi 

^products, 

atflu  QMitimett  Mftdo  by  lUamf flttuw  witli  WhoteMk  SiMlen  to  Sen 
VNpiletMry  Xediolmts  at  a  Gertaim  Prloo  Oily.-*-A  flystem  of 
<wnferact  made  by  tlM  mannlactiirer  <tf  a  prepvleCary  medi- 
cine between  him  and  wholeeale  deaiers,  to  wImbi  alone  he 
•old  his  medicine,  by  which  they  were  bound  to  sell  only  at 
a  certain  price  and  to  retail  dealers  designated  by<  him,  and 
between  him  and  the  retail  dealers  by  which,  in  considera- 
tion of  being  so  designated,  th^  agreed  to  sell  to  consumers 
only  at  a  certain  prlce»  is  not  nnlawfnl  as  in  jrestraint  of 
trade,  but  is  a  reasonable  prorision  for  the  iHrotection  of  the 
manufacturer's  trade,  and  be  is  entitled  to  an  injunction  to 
lestraia  a  defendant  from  inducing  other  parties  to  such  con- 
.tiaicts  to  ylelate  the  same.  Hfurtman  y.  JeHm  D,  Park  4 
Sons  Co.,  145  F.,  858.  S— 1000 

JIO.  OMidttieB  U  Oentraoti  for  Bale  of  Proprietary  Me4isiaftt.<H^lie 
mannfecturer  of  an  article  sold  as  a  medicine,  and  made 
•  uader  a.  secret  process  or  formula  of  whidi  he  Is  the  sole 
owner,  may  lawfully,  by  contracts  with  purdiasefs,  impose 
such  conditions  as  he  sees  fit  with  resp^  to  the  price  at 
whidi  th^  shall  be  sold  to  others,  or  the  persons  to  whom 
they- may  be  sold;  and  such  contracts,  like  similar  contracts 
with  respect  to  articles  made  under  a  patent  or  copyright, 
are  outside  the  rule  of  restraint  of  trade,  whether  at  com- 
mon* law  or  under  the  Sherman  Law.  Dr,  MOes  Medical  Co, 
▼.  Jaimet  Drug  Co,,  149  F.,  841.  9—106 

.  MI.  ■  Aftiele  Made  by  IteTet  Tvooets.— ^he  exemption  from  the  com; 
mon*law  rule  against  monopoly  and  restraint  of  trade,  and 
the  prorisiOBS  of  the  Sherman  Law  which  has  been  extended 
to  contracts  affecting  the  sale  and  resale,  tihe  use  or  the  price 
of  articles  made  under  a  patent,  or  productions  covered  by 
a  copyrigjht,  does  not  extend  also  to  articles  made  under  a 
secret  process  or  medicine  compounded  under  a  private 
formatau    fmrh  dk  Sons  Co.  v.  Harfman,  158  F.,  29.       8—286 

ill.  lama  ftscret  Preoeis  er  Vonaula.**-Whlle  the  owner  of  a  patent 
or  copyrii^t  is  protected  in  his  own  exclusive  right  by  the 
statute  irtiich  gives  him  a  monopoly,  there  Is  no  statute 
which  protects  one  who  makes  or  vends  an  article  which 
to  made  by  a  secret  process  or  private  formula,  nor,  so  long 
as  ho  keeps  his  process  secret,  can  he  bring  himself  within 
fto  prlBcfBHo  of  the  statute  which  grants  a  temporary  mo- 
nopoly in  consideration  of  the  full  publication  of  the  inven- 
tion <ur  work.    lb.  8—236 
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8U.  Xaaiifiioturers  of  Proprietary  Xedlclaei. — ^Tlio  jAi^i^aotuiir  9A 
a  proprietary  medicine  xoay  sell  or  withhold  from  selling  as 
he  pleases,  ilxing  the  priees,  and  naming  the  terms  at  and 
iqMm  which  alone  he  will  de  m^and  rtAttling  toMl^to^ttose 
wto  win  not  comirty,  and  so  far  w  this  Is  contaed  to  his 
'  own  goods,  and  pmrsned  hy  independent  and  Individual  ac- 
tion, It  Is  within  his  rights;  Init  when  two  or  more  combine 
and  agree  that  neither  will  sell  to  anyone  who  cuts  the 
pirtces  of  any  of  the  others,  this  concerted  policy,  l^  which  it 
Is  sought,  not  only  to  maintain  by  each  the  price  ^f  his  own 
medicine,  which  alone  he  is  interested  in  or  has  the  right  to 
control,  but  also  the  prices  on  those  of  all  who  are  thus 
banded  together,  is  a  direct  interference  with  and  restraint 
upon  the  freedom  of  trade,  and  when>  it  aiBects  interstate 
oMnmerce  is  clearly  a  combination  and  osnspirsK^  in  re* 
straint  of  such  trade,  in  riolation  of  the  Sherman  Law. 
Jayne  v.  Loder,  149  F.,  27,  28.  »— 74 

814.  gaaws  Coahlnatton  of  Asseoiatioiu  im  9nig  Tiadv.— Thr^O'iia- 
tional  associations  of  persons  interested  in  the  drug  trade— 
the  Proprietors*  Association  of  America,  composed  of  manu- 
facturers of  proprietary  medicines,  the  National  Wholesale 
:  Druggists'.  Association,  and  the  National  Association  of  Re- 
tall  Druggists— joined  in  the  adoption  of  a  toN6alled  "  tri- 
partite agreement,"  the  purpose  of  which  was  to' maintain 
the  retaU  prices  of  patent  or  proprietary  medieines,  and 
which  provided  that  wholesalers  should  retrain  ftam  selling 
such  medicines  at  any  price  to  '*  aggressive  cotters;"  of  prices 
or  brokers;  an  aggressive  cutter  being  defined  aa  a  dealer 
who  was  so  designated  by  75  per  eent  of  the  local  ^aid#  at 
any  given  i^ca  Pursuant  to  such  concerted  plan,  to  which 
all  were  bound  and  to  carry  it  into  effect,  proprietors  there^ 
after  sold  only  at  fixed  and  uniform  prices  to  those  whole- 
salers who  agreed  to  maintain  prfiaes,*  and  not  to  sell  to 
aggressive  cutters  or  brokers,  in  aecordiincq  with  a  list 
furnished  by  a  committee  of  the  wholesalen*  association, 
while  the  list  of  aggressive  cutters  was  fomishOd  by  the 
secretary  of  the  retailers'  assodaticta.  If  a  wlk>lssiler 
violated  audi  agreement,  and  sold  to  an  aggressive  cutter, 
he  was  at  once  reported,  and  his  name  added  to  that  list,  and 
notice  of  the  fact  sent  to  all  retailers  who  were  members, 
with  a  suggestion  that  they  act  for  the  protection  of  their 
Interest  If  he  was  reinstated,  a  second  notice  of  .that  fact 
was  sent  Held,  that  such  concerted  plan  and  action  consti- 
tuted, a  combination  and  oon^iilraey  In  restraint  of  dnterstate 
commerce,  in  violation  of  the  Shermau  Law. .  /^  ..       S — ^76 

81l(.  Agreement  for  Xehate  if  Prioe  is  Xaiatained,  Where  Farohassr 
Was  Hot  Bonad  im  Any  Way. — ^An  arrangement  whereby  a 
distillery  company  promised  persons  who  purchased  from  its 
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.  .  would  piurclMise  their  distillery .  priklucta  exclusively  from 
such  agents  aa^  would  not  resell  the  same  at  prices  less  than 
those  fize4  by  the  company,  then,  on  being  furnished  with  a 
certificate  of  compliance  therewith,  it  would  pay.  a  certain 
rebate  oa  the  amount  of  such  purchases,  did  not  constitute  a 
contract  in  restraint  of  trade,  within  the  meaning  of  section 
1  of  said  act,  since  the  purchaser  was  not  In  any  way  bound 
to  the  performance  of  the  conditions  named;  nor  did  such 
arrai&gement  operate  to  "  monopolise/'  or  "  as  an  attempt  to 
monopolize,"  trade  and  commerce,  within  the  meaning  of 
section  2  of  said  act.    In  re  Greene,  52  F.,  104.  1—66 

416.  Same — ^Ho  Offense  Even  After  Compliance  with  the  CoaditloBs. — 
Nor  was  there  any  oifense  under  the  statute,  even  after  the 
purchaser  complied  with  the  conditions  of  the  promise,  and 
thereby  became  entitled  to  the  rebate,  for  such  compliance 
had  no  retroactive  effect  to  create  a  valid  contract  between 
the  parties  prior  thereto.    lb.  1—72 

817.  Same.— -Even  if  the  promise  could  be  considered  as  a  binding 
contract  between  the  parties,  the  restraint  thereby  imposed 
was  only  partial  and^  reasonable  in  the  protection  of  de- 
fendant's busine^,  and  was  not  of  the  general  character 
necessary  to  constitute  an  unlawful  contract  in  restraint  of 
trade.  Mogul  8.  8,  Co.  v.  McGregor  [1892]^  Ai^.  Cas.,  pt  1, 
p.  25,  approved.    /&.  1 — ^75 

SIS.  A  maaufafturer,.  a  corporation,  and  its  employee  restricted  the 
sales  of  its  products  to  those  who  refrained  from  dealing  in 
the  commodities  of  its  competitors  by  toing  the  prices  of  its 
goods  to  those  who  did  not  thus  refrain  so  high  that  their 
purchase  was  unprofitable,  while  it  reduced  the  prices  to 
those  who  declined  to  deal  in  the  wares  of  its  competitors  so 
that  the  purchase  of  the  goods  was  profitable  to  them.  The 
plaintiff  applied  to  purchase,  but  refused  to  refrain  from 
handling  the  goods  of  the  corporation's  competitors^,  and  sued 
it  for  damages  caused  by.  the  refusal  of  the.  detondants  to 
sell  their  commodities  to  him  at  prices  which  woi^ld  D^ke  it 
profitable  for  him  to  buy  them  and  sell  them  again.  HelAf 
The  restriction  of  their  own  trade  by  the  defendants  to 
those  purchasen  who  dedtaed  to  deal  in  the  goodiT  of  their 
competitors  was  not  violative  of  the  Sherman  Law.  Whit- 
foeU  V.  Continenua  Tob^teco  Co.,  125  F.,  464.  6—271 

61f  .  Salea — The  owner  of  goods  may  dictate  the  prices  at  which  he 
will  sell  them,  and  the  damages  which  are  catised  to  an 
applicant  to  buy  by  the  refusal  of  the  ownerw  to  sell  to  him 
at  prices  which  will  enable  him  to  resell  them  at  a  profit 
eonstitate  no  legal  tejary,  and  are  not  actionable,  because 
they  are  not  the  result  ^f  any  brea<!h  of  duty  or  of  contract 
by  the  owner.    Ih.  S— 278 
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980.  Oontraets  Bettrivtint  Territory  WitMs  Wkleli  IhmliiLsen  Kay 
c>  SelL— A  contract  of  sale  hy  a  mantifA<^urer  to  Jobbers  of 
some  of  Its  product,  to  be  shipped  aerou  Btate'  Uaei  to  tbe 
latter,  whereby  the  parties  agree  that  the  purchasers  shall 
net  tell,  ship,  or  allow  any  of  the  product  thns  purchased  to 
be  shipped  outside  of  a  eertain  State,  is  not  in  restraint  of 
trade  or  illegal  under  the  Sherman  Law.  Phillips  v.  lola 
Portland  Cement  Co.,  125  F.,  503.  S— 284 

821.  Biz  Xannfaetnrers  of  Kasti  Making  Separate  Agreements  With 
a  Xnbber  Company,  to  Sell  Only  to  It,  for  a  Certain  Time,  All 
lasts  Xade,  Not  liable  Under  Sherman  Law.— Six  of  the  de- 
fendants, all  of  whom  were  citizens  of  and  doing'  business  in 
Massachusetts,  were  manufacturers  of  lasts  or  forms  used  in 
making  rubber  boots  and  shoes,  and  were  the  only  makers 
thereof  in  the  United  States.  A  rubber  company  acquired 
control  of  other  corporations  engaged  in  the  manufacturf  and 
interstate  sale  of  rubber  footwear,  for  the  purpose  of  con- 
trolling them  and  controlling  prices  of  such  goods,  and  with 
the  intent  6f  restricting  and  controlling  the  interstate  sale 
and  transportation  of  lasts  made  separate  agreements  with 
each  of  the  last  manufacturers  whereby  they  agreed  to  sell  no 
lasts  for  a  certain  period,  except  to  persons  and  corporations 
specified  by  it.  By  means  of  these  agreements  it  restricted 
and  controlled  the  interstate  sale  of  lasts,  and  deprived  other 
persons  engaged  in  the  interstate  sale  of  rubber  footwear,  in- 
cluding plaintiff,  of  ^e  ability  to  procure  lasts.  Held,  that, 
where  it  did  not  appear  that  any  of  the  last  manufacturers 
Intended  to  restrict  and  control  trade,  or  knew  of  the  con- 
tracts between  the  rubber  company  and  the  other  last  manu- 
facturers, or  knew  of  its  purpose  or  Intent  to  restrain  and 
control  trade,  and  none  of  such  manufacturers  occupied  any 

'  dominating  position  in  the  trade  in  lasts,  there  was  no  com- 

bination or  conspiracy  in  restraint  of  the  trade,  and  the  last 
manufacturers  were  within  their  rights  in  making  the  con- 
tracts, and  were  not  liable  under  the  Sherman  Law  for  having 
done  so.    JSTood  Rubber  Co.  v.  U.  S.  Rubber  Co,,  229  F.,  580. 

e— 420 

4.  lAve-stook  oMOoMiofie  and  eomnUukm  merchtmu, 

828.  A  combination  of  eommission  merohants  at  stod^  yards,  by 
which  they  refuse  to  do  bnslaesi  with  these  who  axe  net 
members  of  their  assodatlon,  even  if  it  is  illegali  la  not  sub- 
ject tp  the  act  of  Ckmgress  of  July  2,  ISOO,  to  protect  trade 
and  commerce,  since  their  business  is  not  imtexstate  eom- 
meroe.    ffopWn*  v,  17.  S.,  171  U*  a,  578.  1—941 

Beverslnff  82  F.,  529  (1—725). 
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tame.H-.in.  order  to  ooiae  within  the  pn>Tlirioiii  of  the  sMCate, 
the  dlreet  effect  of  ui  egreeneiit  or  eeaibluitiDB  muit  be  im 
lOftralat  of  trade  er  eoameroe  among  the  seteral  States  or 
with  foreign  nations,    /b.  1—066 

SS4.  tame. — A  hy-law  of  the  Kansas  City  Lire-Stoclt  Bkchange, 
whieh  regulates  the  eenmissiottfl  to  be  charged  by  members 
of  that  association  for  selling  live  stock  it  not  in  restraint  of 
interstate  commerce  or  a  Tiolatioa  of  the  Blierman  law.    /5. 

1—066 

t85.  tame. — ^A  commission  agent  who  sells  cattle  at  their  place  of 
destination,  which  are  sent  from  another  State  to  be  sold,  is 
not  engaged  in  interstate  commerce;  nor  is  his  agreement 
with  others  in  the  same  business,  as  to  the  commissions  to 
be  charged  for  such  sales,  void  as  a  contract  in  restraint  of 
that  commerce.    76.  1—067 

826.  Same. — ^The  BnsincM  of  agents  in  soliciting  consignments  of 
cattle  to  commission  merchants  in  another  State  for  sale  is 
not  interstate  commerce;  and  a  by-law  of  a  stock  exchange 
restricting  the  number  of  solidton  to  three  does  not  eestrain 
that  commerce  or  violate  the  act  of  Ck>ngress.    lb,         1 — 067 

tt7.  Uve-etock  Bzohange — ^Agreement  not  to  do  Basinets  with-  Other 
Tlard  Traders  who  are  not  Members  ef  the  Exchange. — ^An 
agreement  among  persons  engaged  in  the  common  business, 
as  yard  ttader,  of  buying  at  a  city  stock  yai^i  cattle  which 
came  from  different  States,  that  they  will  form  an  associa- 
tion fbr  the  better  conduct  of  their  business,  and  that  they 
will  not  transact  business  with  other  yard  traders  who  are 
not  members,  or  buy  cattle  from  those  who  also  sell  to  yard 
traders  who  are  not  members  of  the  association.  Is  not  in 
violation  of  the  Sherman  Law.  Andermm  v.  V.  8„  171  V*  S., 
e04.  1—087 

Same. — A  rule  of  a  live-stock  exchange  that  its  memben  shall 
not  recognise  any  yard  trader  who  is  not  also  a  member  of 
the  exchange  is  not  in  restraint  of,  or  an  attempt  to  mo- 
nopolise, trade,  where  the  exchange  does  not  itself  do  any 
business,  and  there  is  nothing  to  prevent  all  yard  traders 
from  being  members  of  the  exchange  and  no  one  is  hindered 
from  having  access  to  the  yards  or  having  all  their  facilities, 
except  that  of  soling  to  members  of  the  exchange,    fb, 

1—076 
Same. — ^Bnles  to  enforce  the  purpose  and  object  of  such  ex- 
change, if  reasonable  and  fair,  can  not,  except  remotely, 
afTect  interstate  trade  and  commerce,  and  are  not  void  as 
violations  of  the  Sherman  Law.    /b.  1—070 
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!9M  Umt.'-^lm.  order  to  come  vttUa  the  protiiloBft  of  ibo  Ititete 

i.   iiie  dinet  effeot  of  an  agreement  or  conUnatloB'miut  be  In 

restraint  of  that  trade  or  comraeroe  which  la  among  the 

several  States  or  with  foreign  nations.    lb.  1—^78 

Ut.  flame.*— Where  the  labjeet-matter  of  the  agreement  does. net 
directly  relate  to  aad  act  upon  and  embxaoe  imtexstate  com- 
meroe,  and  where  the  undisputed  facts  clearly  show  that  the 
_  purpose  of  the  agreement  was  not  to  regulate,  obstmct,  or 
restrain  that  commerce,  but  that  it  was  entered  Into  with 
the  object  of  properly  snd  fairly  regulatini;  the  transaction 
of  the  business  in  whloh  the  parties  to  the  agreement  were 
engaged,  inch  agreement  will  be  upheld  as  not  within  the 
statute,  where  it  can  be  seen  that  the  character  and  terms 
of  the  agreement  are  well  calculated  to  attain  the  purpose 
for  which  it  was  formed,  and  where  the  effect  of  its  forma- 
tion and  enforcement  upon  interstate  trade  or  commerce  is 
in  any  event  but  indirect  and  incidental,  and  not  its  purpose 
or  object   lb.  1—078 

B.  Stock  exchang&'^ontrttct  for  distribution  of  quotatUmi. 

9M%  A  contract  between  a  board  of  trade,  having  a  property  right 
, ,  .  .  in  the  quotations  made  on  its  exchange^  and  a  telegraph  com- 
pany relating  to  the  tranimlMion  and  distrlbatioii  of  such 
qaotationi  by  the  latter  is  not  in  violation  of  the  Sherman 
.Law,  as  in  restraint  of  trade  and  commerce,  because  of  a 
proyision  that  the  quotations  shall  only  be  furnished  to 
persons  who  sign  an  agreement  to  the  eifect  that  they  shall 
not  be  used  in  the  conduct  of  a  bucket  shop.  Board  of 
Trade  v.  Christie  Grain  and  Stock  Co.,  121  F.,  QOa      S— 333 

S9S.  Oontraoti  under  which  the  Chicago  Board  of  Trade  famishes 
telegraph  eompaniei  with  its  qnotations,  which  it  could  re- 
frain from  communicating  at  all,  on  condition  that  they  will 
only  be  distributed  to  persons  in  contractoral  relations  with, 
and  approved  by,  the  board,  and  not  to  what  are  known  as 
bucket  shops,  are  not  void  and  against  public  policy  as  being 
in  restraint  of  trade  either  at  common  law  or  under  the  Sher- 
man Law.  Board  of  Trade  v.  Christie  Grain  and  Stock  Co.^ 
IW  U.  S.,  23a  a— 717 

SS4.  Same—Property  Eight  in  Quotations— Entitled  to  Protection. — 
In  a  suit  brought  by  the  Chicago  Board  of  Trade  to  restrain 
parties  from  using  the  quotations  obtained  and  used  without 
authority  of  the  board,  defendants  contended  that  as  the 
board  of  trade  permitted,  and  the  quotations  related  to, 
transactions  for  the  pretended  buying  of  grain  without  any 
intention  of  actually  receiving,  delivering,  or  paying  for  the 
same,  that  the  board  violated  the  Illinois  bucket-shop  statute 
and  there  were  no  property  rights  in  the  quotations  which 
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the  eourt  oonld  protect,  and  tiiat  the  giving  out  of  the  quota- 
tions to  certain  persons  makes  them  free  to  alL  Held,  That 
even  if  such  pretended  buying  and  selling  is  permitted  by 
the  board  of  trade  it  is  entitled  to  have  its  collection  of  quo- 
taticms  protected  by  the  law  and  to  keep  the  woik  ^p^hlch  it 
has  done  to  Itself,  nor  does  it  lose  its  property  rights  in  the 
quotations  by  communicating  them  to  certain  persons,  even 
though  many,  in  confidential  and  contractual  relations  to 
Itself  and  strangers  to  the  trust  may  be  restrained  from  ob- 
taining and  using  the  quotations  by  including  a  breach  of 
the  trust    lb.  »— 790 

SSI.  Same^Sntitled  to  Proteetloii  Though  it  Coaoenu  Ulegal  Aoti. — 
A  collection  of  Infbrmation,  otherwise  entitled  to  protection, 
does  not  cease  to  be  so  because  it  concerns  illegal  acts,  and 
statistics  of  crime  are  property  to  the  same  extent  as  other 
statistics,  even  if  collected  by  a  criminal  who  furnishes  s(Nne 
ofttiedata.    lb.  t— 781 

e.  8tockh<Mhiff  eorporationB-^Mimie^otm. 

SS9.  Aati-Tnitt  law  of  Kinaetota  Should  BeoeiTe  Same  CoattmetlOA 
as  Sherman  Anti-Tmtt  Law. — The  anti-trust  law  of  Minne- 
sota (Laws  1889,  p.  487,  ch.  359),  making  unlawful  any  ^n- 
tract  or  combination  in  restraint  of  trade  or  commerce  ¥rlthin 
the  State,  is  in  substantially  the  same  language  sjb  the  Sher- 
man Law,  and  must  receive  a  similar  construction.  Mitme- 
90ta  y.  Northern  Securities  Co.,  123  F^  692.  S~246 

Reversed,  194  U.  S.,  38.  Circuit  Court  had  no  Jurisdiction 
(S— 633). 

837.  Same — Stockholding  Corporation. — ^A  holding  corporation  organ- 
ised by  individual  stockholders  of  two  railroad  oomp^es 
owning  and  operating  substantially  parallel  and  competing 

, ,  .  lines  of  railroad  within  the  State  of  Minnesota,  for  the  sole 
puri>o0e  of  acquiring,  by  the  exchange  of  its  own  stock  there^ 
for,  stock  of  the  two  companies,  and  holding  and  voting  the 
sam^  but  having  no  power  or  franchise  to  operate  a  rail- 
road, Is  not  in  violation  of  the  Minnesota  anti-trust  law 
(Laws  1889»  p.  487,  ch.  359),  which  provides  that  **  any  con- 
tract agreement,  arrangement,  or  conspiracy,  or, any  com- 
bination in  the  form  of  a  trust  or  otherwise  *  *  .  *  which 
is  in  restraint  of  trade  or  commerce  within  this  State 
*  *  *  is  hereby  prohlhlted  and  declared  to  be  unlawful," 
where  the  purpose  of  its  promoters  was  thereby  to  acquire 
«  and  retain  in  the  same  hands  a  majority  of  the  stock  of  one 
or  both  compunies,  to  insure  uniformity  of  policy  and  stabll- 
1^  of  management  although  it  in  fact  acquired  the  con- 
trolling interest  in  both,  in  the  absence  of  any  evidence  that 
it  ever  exercised  its  power  to  prevent  competition  between 
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the  two  roedB,  or  to  interfere  in  anj  iMinitfi  witir'tfae  fbdoc 
of  rates  by  either  company.    /5.  S— 200 

7.  Patents — ComhinationSj  etc.,  to  keep  up  the  numopoUei. 

99$^  Holding  Compaay. — Coatraoti  by  which  a  aamber  of  pateali 
•  covering  similar  inventions  are  ooaveyed  by  the  teveral  ewa- 
en  to  one  of  the  parties,  which  graati  Uoeaies  nn&er  all  to 
the  othen,  are  not  void  as  against  public  policy  or  as  in  vio- 
lation Qf  the  Sherman  Law»  beeaue  of  provisioas  imteaded  to 
protect  and  keep  up  the  patent  monopoly  by  requiring  the 
licensor  to  prosecute  all  infringers,  limiting  the  licenses  to  be 
granted  to  such  licensees  as  shall  be  agreed  on,  and  imposing 
conditions  on  each  licensee  as  to  the  use  and  ownership  of 
the  patented  machines,  and  prohibiting  him  from  using  any 
others.  U.  8.  Consolidated  Seeded  BaiHn  Co.  v.  Chriffim  4t 
Shelley  Co^  126  F«,  364.  %—2SS 

gS9.  ConditioBs  imposed  by  the  patentee  in  a  license  of  the  right  to 
manufacture  or  sell  the  patented  article,  which  keep  up  the 
monofxriy  or  fix  prices,  do  not  violate  the  Sherman  Law»  to 
protect  trade  and  commerce  against  unlawful  restraints  or 
monopolies.    Bement  v.  National  Harrow  Co,,  186  H.  S.,  70. 

•—170 

adO.  Seasonable  and  legal  conditions  imposed  by  the  patentee  in  a 
license  of  the  right  to  manufacture  and  sell  the  patented 
article,  restricting  the  terms  upon  which  the  article  manu- 
ftictured  under  such  license  may  be  used  and  the  price  to  be 
demanded  therefor,  do  not  constitute  such  a  restraint  on 
commerce  as  is  forbidden  by  the  Sherman  Law,  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monop- 
olies.   15.  S— 180 

Sil.  The  agreement  of  the  licensee  of  a  patent  for  improvemoits 
relating  to  float  spring-tooth  harrows  not  to  manufacture  er 
sell  any  other  such  harrows  than  those  Which  it  had  made 
under  Its  patents  before  assigning  them  to  the  licensor,  or 
which  it  was  licensed  to  manufacture  and  sell  under  the 
terms  of  the  license,  except  such  other  style  and  construction 
as  it  may  be  licensed  to  manufacture  and  sell  by  such 
licensor,  is  not  void  as  an  unlawful  restraint  on  trade  or 
commerce  forbidden  by  the  Sherman  Law,  since  the  plain 
purpose  of  this  provision  is  to  prevent  the  licensee  from  in- 
fringing on  the  rights  of  others  under  other  patents,  and  not 
to  stifle  competition  or  prevent  the  licensee  from  attempting 
to  make  any  improvement  in  harrows,    /b.  S— 191 

Sdt.  An  agreement  by  the  licensor  of  a  patent  for  improvements 
relating  to  harrows  not  to  license  any  other  person  than  the 
licensee  to  manufacture  or  sell  any  harrow  of  the  peculiar 
style  and  construction  then  used  or  sold  by  such  licensee 
does  not  violate  the  SheNoan  Law,  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies.    76. 

t— in 
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MM.  Tto  Tery  «UMt  of  tkOM  law»  is  ausopolj,  tod  tbe  nile.ls,  with 
£ew  exoeptioos,  that  aay  oonditton*  whloh  an  mot  4a  their 
Tevy  aataze  Illegal  with  regard  to  this  kind  of  property* 
Impofled  by  the  patentee  and  agreed  to  by  the  licensee  for 
the  riglit  to  manafacture,  or  nee  or  aeil  the  article^' will  be 
mplMld  by  the  eonrti.  The  fact  that  the  conditioBJi  in  the 
oontracta  heq>  vp  the  moooply  or  fix  prices  dees  not  render 
themillegaL    lb.  2—189 

fifes  SiSO  OOMBIHATIOlVSt  STO.,  178-185. 

.  igo<lrosde    itaise— Con<ract#,  etc,  ftworhHf  p^rtUmlar  road$  or 

imdividuaU. 

S44.  ConblnatioBs  to  Xaintain  Bailroad  Kates,  bat  not  PreTentiag 
or  Illegally  limiting  Competition,  not  a  Violation  of  Seetiom 
1  of  Statnte. — ^An  agreement  between  several  competing  rail- 
way companies  and  the  formation  of  an  association  there- 
under for  the  purpose  of  maintaining  Just  and  reasonable 
rates,  preventing  unjust  discriminations  by  furnishing  ade> 
quate  and  equal  facilities  for  the  interchange  of  traffic  be- 
twe«i  the  several  lines,  without  preventing  or  illegally  limit- 
ing competition,  is  not  an  agreement,  combination,  or  con- 
qpiracy  in  restraint  of  trade  in  violation  of  section  1  of  the 
Sherman  Law.  U.  8.  v.  Tram-Miasouri  Freight  Aaan,,  fy 
F^  410.  1— «) 

Reversed,  106  U.  S.,  290  (1—648). 

941.  lame— Vot  a  Eolation  of  Seetion  9  as  Tending  to  a  XonopoUsa- 
tioB,  ete. — Nor  is  such  an  agreement  in  violation  of  section  2 
of  such  act  tending  to  the  monopolization  of  trade  and  com- 
merce,   lb,  1 — ^97 

949.  9ame — 9eparate  OrganisatloBs,  ete. — ^Where  eaeh  company,  by 
sudi  agreement,  maintains  its  own  organization  as  before, 
elects  its  own  officers,  delegates  no  powers  to  the  assooiatioa 
to  govern  in  any  respect  the  operations  or  methods  of  trans- 
acting the  routine  business  of  the  several  competing  lines, 
bat  simply  requires  that  each  company  shall  charge  just  and 
reasonable  rates,  and  provides  for  certain  regulations  In  re- 
gard to  ehanges  in  such  rates,  such  contract  or  agreement 
is  not  forbidden  by  public  policy  as  amounting  to  a  transfer 
of  the  franchises  and  corporate  powers  of  such  companies. 
lb.  1—98 

Wt.  9ame. — ^A  contract  between  railroad  companies  forming  a 
freight  association  that  they  will  establish  and  maintain 
such  rates,  rules  and  regulations  on  freight  traffic  between 
competitive  points  as  a  committee  of  their  choosing  shall 
recommend  as  reasonable;  that  these  rates,  rules,  and  regu- 
lations shall  be  public;  that  there  shall  be  monthly  meetings 
of  the  association,  composed  of  one  representative  trcm  each 
railroad  company;  that  each  company  shall  give  five  days 
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Botiiee  befoM  some  montbly  meeting  of  etery'redtiction  iof 
rates  or  deviation  from  the  mlee  it  propoeefii  to  make,  that 
it  will  adTise  with  the  representatives  of 'the  other  members 
at  the  meeting  relative  to  the  proposed  modification,  will 
'  sobmlt  the  question  of  its  proposed  action  to  a  vote-  at  tliat 
ttHeetitig,  and,  if  the  proposition  is  votM  d^wn,  that  it  will 
then  give  ten  days*  notice  Hoit  it  will  make  the  modification 
notwithstanding  the  vote  before  it  pnts  the  proposed  change 
into  effect;  that  no  member  will  falsely  bill  any  fr^^t,  or 
bill  any  at  a  wrong  dassiflcation ;  and  that  any  member  xnay 
withdraw  from  the  association  on  a  notice  of  90  days,  appears 
to  be  a  oontraot  tending  to  make  competition  fair  and  open, 
and  to  induce  steadinesi  of  ratei,  and  is  in  accord  with. the 
policy  of  the  Interstate  Ommerce  act  Snch  agreement  can 
not  be  adjudged  to  be  a  contract  or  conspiracy  in  restraint  of 
trade  nnder  the  Sherman  Law  when  it  it  admitted  that  the 
rates  maintained  nnder  the  same  have  been  reasonable  and 
that  the  tendency  has  been  to  diminish  rather  than  to  enhance 
"  rates,  and  there  is  no  other  evidence  of  its  consequences  or 
effect.  Shlras,  district  judge,  dissenting.  58  Fed.  R^.,  440, 
affirmed.     U,  8.  v.  Trans-Mo,  Ft.  Asan,,  58  F.,  58.  1—186 

Reversed,  166  U.  S.,  290  (1—648). 

$48.  Same. — No  monopoly  of  tnade  or  attempt  to  monopolise  trade 
within  the  meaning  of  the  Sherman  Law  is  proved,  by  snch 
a  contract    /6.  .  I — ^217 

349.  Same. — The  railroad  companies  who  are  parties  to  such  a  con- 
tract do  not  thereby  substantially  disable  themselves  from 
the  discharge  of  their  public  duties.    lb.  [^  1—218 

850.,  A  contract  by  which  a  railroad  company  arranges  with  another, 
to  the  exclusion  of  still  others,  for  the  interchange  of  pas- 
sengers and  freight  by  through  tickets  and  bills  of  lading 
is  not  a  contract  in  unlawful  restraint  of  trade,  within  the 
meaning  of  the  Sherman  Law.  Prescottd  A.  C,  JB,  Co.  ▼. 
Atchison,  T.  d  S,  F.  R.  Co.,  78  F.,  438.    •  1—604 

361.  Contract  Between  Kailroad  Company  and  Individual  Giving  to 
Xatter  Exclusive  Control  of  Shipment  of  Xllk  Over  iti  Lines, 
Including  the  Fixing  of  Eates. — Defendant  railroad  company 
entered  into  a  contract  with  plaintiff  for  a  term  of  years  to 
bnlld  up,  develop,  and  conduct  the  business  of  the  transpor- 
.  tation  of  milk  on  its  lines  of  road.  Plaintiff  was  to  liave 
full  charge  of  such  business  and  was  to  receiv^  as  compenn- 
tion  a  percentage  of  the  freights  earned  therein.  It  was 
provided  that  he  should  charge  rates  not  in  excess  qt  those 
charged  by  competitive  roads,  and  should  be  granted  the  ex- 
clusive privilege  of  transporting  milk  over  defendani(*s  lines 
••so  far  as  it  was  permitted  to  do  so  by  law."  In  the  exe- 
'  *  cntlon  of  the  contract  all  rates  were, made  .by  defendant,  and 
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plaintifl  was  not  given  a  monopoly  of  the  mHk  traffic'^  Heid^ 
That  such  contract  was  not  ultra  vires  nor  void  as  tontrary 
to  public  policy,  especially  as  practically  construed  by  the 
parties  in  its  execution ;  nor  vras  it  in  violation  of  the  Sher- 
man Law.    D^atoare,  L.  d  W.  R.  Oo,  v.  KUiHer,  147  F.,  61. 

'9—1022 

1st.  €biitraets  or  eomMaatlont  between  raHroad  oenpanlei  whlsh  de 
net  direetly  and  necessarily  alfeet  trantportatloA,  or  rates 
therefor,  are  not  in  restraint  of  trade  dt  commerce,  nor 
within  the  Minnesota  anti-trust  law  ef  1880,  whkh  la  in 
substantially  the  same  language  as  the  Sherman  Lirw,  even 
though  tiiey  may  remotely  and  indirectly  appear  to  have 
some  probable  etfect  in  that  direction.  Jfimieaoto  v.  Ifarthem 
8eourUie9  Co,,  123  F.,  602.  t— 246 

809.  7oint  Trai&e  Assooiatioaa—- Proportloaate  Hates  and  Blvtileft  mt 
Xrafie.— A  comblnatiion  of  railroad  cmnpanles  Into  Joint 
traffic  associations,  under  articles  of  agreement  t»y  which 
each  road  carries  the  freight  It  may  get  ev^  its  own  line,  at 
its  own  rates,  and  has  the  earnings  to  itself,  though'  provid- 
ing proportional  rates  of  proportional  division  at  traffic,  is 
not  a  pooling  of  trafSc  on  freights  or  division  of  tfst  proceeds 
of  earnings,  within  the  prohibfttons  of  the  Interstate  Com- 
merce Law,  nor  of  the  Sherman  Law,  against  unlawful  re- 
straints and  monopolies.  U'.  B.  v.  Joint  Tringle  A$9n^  76 
F.,  895.  1—616 

Reversed,  171  U.  8.,  506  (1—860)* 

994.  trough  Transportatton — ^Prepayment  df  Freii^t — ^A  common 
carrier  engaged  iw  interstate  conunef*ce  may  at  consmon  law 
and  under  the  Interstate  Commerce  Law  demand  prepayment 
of  freight  charges,  when  delivered  to  it  by  one  connecting 
carrier,  without  exacting  tnnA  prepayment  when  deliv«^ed 
by  another  connecting  carrier,  and  may  advancef  freight 
Aarges  to  one  connecting  carrier  vrlthout  advamtlng  such 
charges  to  another  connecting  carrier.  CMf,  C.  d  &  F.  Ry. 
Co.  V  Miami  e.  8;  Co.,  86  F.,  407.  •   1—828 

999.  9aaie-^olnt  Bates  and  'MlUarg. — Bnch  cairler  may  enter  into  a 
'  contract  with  one  connecting'  carrier  fdr  through  transporta- 
tion, throttc^  joint  traffic,  through  billing,  and  for  the  divi- 
sion of  through  rates,  without  heing  obligate  te  enter  into 
a  similar  contract  with  anMher  connecthig  darrier.    75. 

1—848 

999.  9a]ae**-&emedy  not  by  XaJuuHion,  but  by  8«It  fer  Bamaget. — 
The  reniedy  of  a  party  Injured  by  such  an  agr^ment  is 
not  by  bill  of  injunction,  but  by  a  suit  for  tltfeefoM' damages 
under  the  Sherman  Law,  the  only  party  entitled  to  maintain 
a  bill  ef  Injtmctlen  under  that  act  being  the  Qovemment  of 
tbB  Uvlted  States,    lb.  —  1-^842 

-       •  860  aUO  OkMMMJEBttk 
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Index— Dlgwt 
Wr«  PwrebMe  ^  Eailroad  of  CoatrolUaf  lAterest  Ia  I^^oA  of  Com- 
yotlBf  Kallroad.— Tbe  purcbase  by  one  railroad  con^Muiy  of 
a  controUing  interest  in  the  stock  of  another,  which  was  a 
eonqwtitor  in  the  carrying  of  anthracite  coal  between  the 
mines  and  New  York  Harbor»  did  not  oenstitute  a  oomliina- 
,. ,  {       tion  in  restraint  of  interstate  commerce  in  soch  coal,  or  to 

I  monopolise  soch  commerce,  unlawful  under  Sherman  Law 

where  the  predominating  motive  in  the  purchase  was  to 
preserve  traffic  arrangements  which  were  very  important  to 
the  purchasing  company,  by  preventing  the  pordiase  of  such 
Stock  by  another  company,  although  its  necessary  incidental 
eftect  was  to  eliminate  competition  between  the  two  roads 
In  the  coal  carrying  business.  (Per  Tisnning,  G,  J.)  V.  8. 
r.  Reading  Oo^^S3T.,4S7.  S— 060 

-gilb'lame.->-Th6  yarohaie  by  oaa  railroad  eompaay  of  the  sloek  ef 
another  by  iwalag  and  exohaagiag  its  own  ttesk  therefor, 
both  roads  being  at  the  time  carriers  of  anthracite  coal  from 
Pennsylvania  to  New  York  Harbor,  but  chiefly  from  different 
localities,  held  not  to  constitute  a  combination  In  restraint 
ot  interstate  commerce  in  such  coal,  unlawful  under  Sher- 
man Law;  it  appearing  that  the  main  object  of  the  consoli- 
dation was  the  betterment  of  the  terminal  fadUtfes  of  both 
.roads  at  New  York  City  and  Harbor,  which  were  largely  im- 
proved thereby  to  the  benefit  of  the  public,  and  that  their 
competition  in  the  coal  carrying  business  was  slight,  and  the 
effect,  if  any,  on  such  competition  merely  InckdentaL  (Per 
Lsnning,  a  J.)    lb.  »-tf8 

gi9.  Ceaiyeting  Bailroad  lines  VaitiBg  Control  by  the  Owaenhip 
of  Btoek  la  One  Bailroad  by  Another.— In  1001  the  Union 
Pacific  Railroad  Oo.  bought  stock  of  the  Southern  Pacific  0>., 
which  gave  it  practically  a  controlling  interest,    and    the 
. .    United  States  brought  suit  to  enjoin  the  voting  of  such  stock, 
y      on  the  ground  that  its  acquisition  was  for  the  purpose  of  sup- 
pressing cmnpetitlon  between  the  two  companies  in  interstate 
*   commerce,  and  of  monopolising  such  commerce  op  a  part 
.thereof,  in  violation  of  the  Sherman  Law.    At  that  time  Hie 
Southern  Pacific  Oo.  owned  and  operated  a  steamship  line 
between  New  York  and  Mew  Orleans,  and  rail  lines  from  the 
latter  place  to  the  Pacific  coast,  and  by  way  of  San  Francisco 
to  Portland,  Or^.    It  also  owned  and  operated  the  line  of 
'   the  Central  Pacific  Railroad  Go.  between  San  Francisco  and 
Qgden,-  Utah,  from  whidi  point  it  connected  oistwaxd  with 
the  line  of  the  Union  Pacific  and  also  with  another  competing 
line.    The  main  line  of  the   Union   Pacific  extended  from 
Omaha  to  Ogden,  with  a  branch  from  Kansas  City  westward 
to  a  oonnection  with  the  main  line.    It  alse^  through  sulA 
I   sidiary  companies,  owned  and  operated  a  line  from  a  con- 
nection with  its  main  line  to  Portland,  and  ttom  there  oper- 
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•ted  BteanBhip  Unes  to  tlie  Orient  asd  to  San  Franelaco. 
For  through  freight  for  the  Padflc  coast  originating  eaat 
of  its  Missouri  BiTer  terminals  it  was  dependent  on  other 
roads,  with  which  it  thore  connected,  and  practically  all  of 
such  freight  for  San  Frandsoo  was  forwarded  from  Ogden 
OTer  the  Central  Pacific  line,  800  miles  long,  for  which  the 
Southern  Paciflc  received  about  four-tenths  of  all  the  freight 
from  Omaha  or  Kansas  City  westward.  The  rail  and  water 
line  of  the  Union  Pacific  from  Ogden  to  San  Francisco  by 
way  of  Portland  was  1,700  miles  long,  its  steamer  serrice 
was  irregular,  and  the  amount  of  fMght  sent  that  way 
was  negligible.  The  two  companies  were  competitors  to  a 
small  extent  for  oriental  business,  for  business  from  the 
Atlantic  seaboard  to  Porttand  and  vicinity,  and  also,  throui^ 
branches  and  connecting  lines,  to  and  from  other  common 
points;  but  the  total  amount  of  such  eompetitlTe  business 
done  by  the  Southern  Pacific  during  the  year  ending  in 
1001  amounted  to  only  0J8S  per  cent  of  its  entire  tonnage, 
and  that  done  by  the  Union  Pacific  but  8.10  per  cent  of 
its  entire  tonnage.  While  the  Union  Paciflc  maintained 
agents  in  the  Bast  to  solicit  business,  it  was  chiefly  from 
connecting  carriers,  and  it  receiyed  Uttle  more  in  freights 
for  such  business  than  did  the  Southern  Pacific  Beld,  that 
the  two  roads  were  not  substantial  competitors  for  inter- 
state or  foreign  business,  in  such  sense  that  the  purchase  of 
the  stock  by  the  Union  Pacific,  for  the  purpose  of  giving 
it  an  assured  connection  with  San  Francisco,  which  it  could 
control,  constituted  a  direct  restraint  upon  such  commerce, 
in  violation  of  the  act  U.  8i  v.  l7fi4oii  Padflo  BaUroad  Co., 
188  F.,  U6.  4-«28 

tiOi,  8ame — Contrast  Between  Bailroad  Companies  to  BuUd  Line  to 
be  Jointly  0  med.— The  Union  Pacific  Railroad  Co.,  through 
a  subsidiary  company,  had  projected  and  partly  built  a  line 
of  road  between  Salt  Lake  Oity  and  Los  Angeles,  when  a 
controversy  arose  over  a  portion  of  the  right  of  way  through 
the  mountains  between  that  company  and  another,  which 
also  desired  to  build  a  road  between  the  same  poinis,  which 
was  finally  settled  by  an  agreement  to  unite  and  buUd  a 
road  in  which  each  party  should  own  a  half  interest,  with 
a  further  agreement  respecting  rates  on  through  business. 
The  Union  Pacific  Co.  at  that  time  owned  a  controlling  in- 
terest in  the  Southern  Pacific  Co.,  which  owned  and  operated 
a  line  through  Los  Angeles  to  San  Francisco,  and  one  from 
there  to  Ogden,  near  Salt  Lake  City.  Heid,  that  the  new 
linoi  which  was  direct,  and  much  more  aerviceable  and  eoD- 
venioat  for  the  public,  was  not  a  natural  competitor  of  the 
Southern  Pacific  Co.  with  req^ect  to  business  between  Los 
068as*--l8 » 
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Ind«x-— Dlgeist 
Allies  mnd  Salt  lAke  City  in  such  senae  nn  to  eonstltate 
the  agreement  tinder  whl^  it  was  built  a  combination  in  re- 
straint of  interstate  commence,  in  violation  of  the  Sherman 
Law»  nor  was  it  unlawful  thereunder,  on  the  ground  that  it 
prevented  the  building  of  two  lines,  Instead  of  one,  it  Bp- 
pearing  that  there  was  but  one  practicable  route  through  the 
mountains,  over  which  it  was  not  feasible  to  construct  two 
lines,  nor  because  of  the  minor  and  incidental  provisions  re- 
lating to  the  exchange  of  business.    Ih.  4 — 325 

•SI.  Same. — Oontraett  entered  Into  by  a  railroad  company,  not  Ia 
themtelvei  unlawful  ai  la  rettraint  ef  latentate  eommeroe, 
in  violation  of  the  Sherman  Law,  held  not  to  evidence  a  com- 
bination or  conspiracy  to  restrain  such  commerce,  in  view 
of  evidence  showing  that  they  did  not  have  such  effect    lb. 

4—827 

tdl.  Purehase  of  Btoek  in  Oompeting  Railway,  Iniuffleieat  ta  Amount 
to  Give  Control. — The  purchase  by  an  interstate  railroad 
company  of  stock  of  another  company  operating  a  com- 
peting line,  where  it  was  insufficient  in  amount  to  give  con- 
trol of  its  competitor,  and  no  attempt  was  made  to  exercise 
such  control,  does  not  effect  a  combination  in  restraint  of 
.  interstate  commerce,  in  violation  of  the  Sherman  Law.  U.  B. 
V.  Unkm  Paeifto  R,  Co.,  188  F.,  117.  4—324 

30$.  Bame — ^When  Stoek  Purchased,  Sold  Before  Suit,  no  Ground  for 
Granting  Injunction. — The  purchase  by  an  interstate  rail- 
road company  of  the  majority  of  the  stock  of  another  com- 
pany operating  a  competing  line  affords  no  ground  for  the 
granting  of  an  injunction  under  the  Sherman  Law  where 
sudi  stock  was  sold  prior  to  the  suit    lb.  4 — 824 

S64.  The  exaction  by  a  combination  of  steamihip  eompaaiei  of 
agreements  by  their  agents  to  sell  passage  tickets  foi"  such 
companies  only,  or  the  division  of  the  business  between  them 
in  a  predetermined  portion,  held  not  a  violation  of  the  Sher- 
man Law.     U.  8.  V.  SamburghrAmerican  Line,  216  F.,  974. 

4-«)l 

9.  Combinations,  etc.,  operating  tohoUy  toithin  a  State. 

MS.  A  combination  or  trust  between  the  ownen  of  tugi  operatiag 
entirely  within  ttie  confines  of  a  State  is  not  a  combination 
in  restraint  of  trade  or  commerce  among  the  several  States 
or  with  foreign  nationa,  so  as  to  come  within  the  condemna- 
tion of  the  statutes  of  the  United  States,  although  most  of 
the  owners  held  coasting  licoises.  The  Charles  B.  WiHodU, 
B6  F.,  871.  .  1—- 850 

'  tSS.  A  eontraot  for  the  purehase  of  certain  river  erafi  te  run  be- 
tween oertain  pointi  in  the  same  State,  where  the  vessels 
necessarily  pass  over  the  soil  <tf  adjoining  Btatte,  whieh 
provides  for  the  maintenance  of  ezistiae  trafle  ratef»  tmd  the 
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Tendon  agree  to  withdraw  from  competition  for  fire  years, 
is  not  a  contract  in  restraint  of  interstate  trade  uider  tiie 
Sherman  Law,  and  the  imrchaser  Is  not  relieved  from  his 
obligation  to  pay  the  pnrchase  price.  Oinokmmti,  etc. 
Packet  Co.  ▼.  Bay.,  200  U.  S.,  1T9.  %-9ffI 

S€7.  tame.— A  eoatraet  is  net  to  he  aasamed  te  eoatemplate  aalawf  al 
refolts  unless  a  fair  constmctlon  requires  it    lb.         S — 872 

iSi.  Bane. — Itftn  if  there  it  tome  interferenoe  with  iaterttate  eom- 
meree,  a  contract  is  not  aeoenarily  void  mider  the  Sherman 
Law  if  such  interference  is  insignificant  and  merely  inci- 
dental and  not  the  dominant  purpose;  the  contract  will  be 
construed  as  a  domestic  contract  and  its  validity  determined 
by  the  local  law.  See  U.  8.  t.  Tram-Mo.  Ft.  Asm.,  leo,  U.  S., 
290,  829;  U.  B.  ▼.  JohU  Traffic  Attn.,  171  U.  S.,  G05,  568;  and 
Bement  r.  NmtUmal  Earrow  Co.,  186  tl.  S.,  70,  92.    lb. 

»~872 

869.  Same. — ^A  contract  for  sale  of  vessels,  even  if  they  are  engaged 

in  interstate  commerce,  is  not  aeoettarily  void  heeaate  the 
Tendon  agree,  as  is  ordinary  in  case  of  sale  of  a  business 
and  its  good  will,  te  withdraw  from  baiiaett  for  a  tpeeifled 
period.    lb.  t— 873 

870.  The  Sherman  Law  doet  not  apply  to  a  eoatraet  or  oombiaatioa 

relating  to  the  bniinett  of  manufacturing  within  a  State. 
Robimon  v.  Bubwrban  Brick  Co.,  127  F.,  804.  8—812 

871*  Agreementt  not  to  Engage  in  Basinett — Contraott  In  Partial 
Settraint  of  Trade. — ^A  covenant  in  a  contract  by  which  the 
owners  of  briek.  making  plants  conveyed  them  to  a  eorpera- 
tioo  In  exchange  for  its  stocky  binding  the  sellers  not  to  en- 
gage in  competing  business  within  a  radios  of  80  mllet  from 
the  place  of  business  of  the  corporation  for  a  term  of  10 
years,  is  valid,  and  may  be  enforced  in  a  court  of  equity  by 
a  suit  to  enjoin  its  violation.    lb.  t-~^lG 

878.  A  eombination  to  rettrain  competition  in  propotalt  for  eoatraott 
for  the  sale  of  certain  articles  which  are  to  be  delivered  in 
the  State  in  which  tome  of  the  parties  to  the  combination 
reside  and  carry  on  business  is  not  so  far  as  those  members 
are  concerned,  in  violation  of  the  Sherman  Law,  although 
the  contraot  may  be  awarded  to  some  party  outside  the  State 
as  the  lowest  bidder.  Addystou  Pipe  d  Steel  Co.  v*  U.  8., 
176  U.S.,  211.  1—1009 

878.  Same— Jwlsdietion  of  Congress.— Althouf^  the  Jurisdiction  of 
Gongress  over  commerce  among  the  States  is  full  and  com- 
idete,  it  is  not  questioned  that  it  has  none  over  that  which  is 
wholly  within  a  State,  and  therefore  none  over  combinations 
or  agreements  so  far  as  they  relate  to  a  restraint  of  such 
trade  or  commerce;  ner  does  it  aequire  any  Juritdletion  over 
ttiat  part  of  a  combination  or  agreement  which  relates  to 
eommeroe  whc^  within  a  Statue  bgr  teasen  ef  tlw  fast  that 
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the  combinatloiL  also  oorert  and  regulates  cemneroe  whieh  is 
Uterstote.    lb.  1--1041 

574.  An  assooiatioA  of  maaufaotuers  of  shingles  withla  a  partienlar 

State,  formed  for  the  purpose  of  securing  concerted  action 
.  between  its  members  to  prevent  overproduction  and  establish 
uniform  prices  and  grading,  is  not  an  illegal  combination  in 
restraint  of  Interstate  or  foreign  commerce  within  the  mean- 
ing of  the  Sherman  Law  or  subject  to  Federal  control,  and 
the  faot  that  through  the  action  of  the  association  the  mills 
of  its  members  were  olosed  for  a  certain  time,  and  the  price 
^f  shingles  was  raised,  but  not  to  an  extent  alleged  to  be  un- 
reasonable or  exorbitant,  does  not  give  a  dealer  la  shingles 
for  export  a  right  of  action  against  it  or  its  members  under 
such  law.    Qibbs  v.  MoNeeley,  102  F.,  594.  S— 25 

575.  A  combiAation  controlling  not  only  the  manufaetnre  of  an  arti- 

cle in  the  State,  hut  also  the  sale  of  the  manufactured  article, 
is  not  one  in  restraint  of  interstate  coauneroe,  so  as  to  gl^e 
a  right  of  action  against  it,  under  the  Sherman  Law,  to 
one  injured  by  a  resolution  passed  and  circuited  by  it 
denouncing  him  for  cutting  prices,  Its  sales  being  within 
the  State,  and  any  transportation  and  sale  of  the  articles  in 
other  States  being  by  other  agencies.  Qibbs  v.  MeKeeiey, 
107  F..  210.  S— 71 

Beversed  by  Circuit  Oourt  of  Appeals,  118  F.  120  (S— 104). 

10.  Labor  combinations, 

S7S.  OomMHation  Betweea  Local  Labor  ITaioa  and  Labor  Organisa- 
tion Covering  Kany  States — ^Boyeoit  on  Ck>ods  Sent  to  Other 
States.->-The  action  of  the  members  of  a  labor  union  in  at- 
tempting to  compel  a  hat  manufacturer  to  unionise  his  fac- 
tory by  leaving  his  employment  and  preventing  others  from 
taking  employment  therein,  and  also,  with  the  assistance  of 
the  members  of  affiliated  organizations,  by  declaring  a  boy- 
cott upon  his  goods  in  other  States  into  which  such  goods 
have  been  shipped  for  sale  at  retail,  does  not  have  such  rela- 
tion to  Interstate  commerce  as  to  constitute  a  combination  or 
conspiracy  in  restraint  of  such  commerce  in  violation  of  the 
Sherman  Law.  Loetoe  v.  Lawhrt  148  F.,  924. 
Beversed  by  Supreme  Oourt,  208  U.  S.,  274  (S-^-824). 

11.  MimMpal  ooniraois--Biate  monopolies, 

S77.  Contract  Limiting  Character  of  Xaterial  to  be  Used  to  that 
Controlled  by  a  ttngle  Corporation. — ^Where  the  contract  for 
tibte  paving  of  a  street  with  asphalt  limited  the  kind  of  as- 
phalt to  be  used  to  Trinidad  asphalt,  such  fact,  and  the  fur- 
ther f^ct  that  such  asphalt  was  controlled  by  a  single  cor- 
poration  was  not  violative  at  tiie  eommeroe  danse  of  the 
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Ooii8tltati<ni  or  of  tlie  Sherman  Law,  and  did  not  not  affect 
tbe  Tmlidity  of  the  contract    FiM  r.  Barber  Asphalt  Pav. 
Co^  1X1  F.,  92S.  9—196 

578.  Baai». — The  tyeelfleatiea  in  an  ordinance  by  a  manldpal  council 

that  Trinidad  Lake  atphalt  thaU  be  nied  fofr  street  Inprere- 
meat,  doee  not  violate  the  commerce  clanee  of  the  Federal 
Gonstltotlon  or  the  Sherman  Law,  notwithstanding  this  par- 
ticolar  kind  of  asphalt  is  the  prodnct  of  a  foreign  country 
and  competitlTe  bidding  was  thereby  rendered  impossible. 
Field  ▼.  Barber  A^phaU  Paving  Co,,  194  U.  S.,  618       9^-666 

579.  taaie.— The  neeesiity  of  an  Improrement  of  streets  li  a  natter 

ef  wUeh  the  proper  mnalelpal  anthoritlet  are  the  ezelailTe 
Judges  and  their  Judgment  is  not  to  be  interfered  with  except 
in  cases  of  fraud  or  gross  abuse  of  power.    lb.  t— M2 

MO.  State  Xoaopoly  of  Uquor  Trafle. — ^The  Sherman  Law  is  not  ap- 
plicable to  the  case  of  a  State  which,  by  its  laws*  assumes 
an  entire  monopoly  of  the  traffic  in  intoxicating  liquors  (act 
S.  O.,  Jan.  2,  1896).  A  State  is  neither  a  '* person"  nor  a 
"corporation,**  within  the  meaning  of  the  act  of  Gongreas. 
Lewengtelm  r.  Bvant,  69  F.,  90a  1—696 

OOMXBXCX.     Bee  InrxasTAts  Oouunam, 

OOMXOniTT  0LA1F8S. 

1.  Transportation  by  Eailroad  Cempaay  of  Coal  It  JUm  Bold  at  Its 
mnei,  Hot  Valawfal. — ^A  contract  betwe^i  the  two  compa- 
nies, by  which  the  coal  company  agreed  to  buy  f .  o.  b.  at  the 
mines  all  of  the  coal  mined  or  purchased  by  the  railroad  com- 
pany which  it  desired  to  sell,  and  to  pay  for  certain  grades 
ttiereof  a  stated  per  cent  of  the  general  average  f .  o.  b.  prices 
of  such  coal  at  tidewater  points,  does  not  leave  the  railroad 
company  with  "  any  interest  direct  or  indirect^  in  the  coal, 
after  its  delivery  to  the  coal  company,  which  renders  its 
transportation  unlawful  under  the  statute,  where  all  ship- 
ments are  made  pursuant  to  orders  of  the  coal  company,  and 
the  latter  also  has  full  control  over  the  prices  at  which  it 
sella    U.  8.  V.  D.,  Ir.  d  W.  R.  Co.,  218  F.,  260.  6-~266 

Reversed,  288  U.  S.,  616  (6—260). 
S.  Does  Hot  Prohibit  Bailroad  from  Carrying  Coal  firom  Its  Own 
mnes  which  It  Had  Bold  to  a  Coal  Company  at  the  Xines. — 
Under  the  decisions  of  the  Supreme  Court  construing  the 
Oommodities  Clause  of  the  Hepburn  Act  (84  Stat,  684),  and 
holding  that  it  does  not  prohibit  a  railroad  company  from 
transporting  in  interstate  commerce  commodities  manuftic- 
tured,  mined,  produced,  or  owned  at  the  time  of  shipment  by 
a  distinet  bona  fide  corporation,  merely  because  of  the  com- 
pany's ownership  of  stock  in  such  corporation,  irrespective  of 
the  extent  of  such  stock  own^tdiip,  a  railroad  company,  owning 
and  holding  as  lessee  at  the  time  of  the  passage  of  the  act 
a  large  quantity  of  coal  lands  and  extensive  mines  and  stor- 
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age  and  sales  equipmeDt  tbroui^oiit  the  e(»iiDkry,  which  afto^ 
soch  decl8ion%  in  good  f^ith,  organized  a  seDarate  coal  com- 
pany to  lease  its  ontside  equipment  and  hoy  the  product  of 
its  mines  at  the  breakers,  in  which  operation  it  owns  no 
stock,  but  sold  the  greater  part  to  its  own  stockholders,  by 
whom  much  of  it  was  afterwards  sold  to  third  persons,  is 
not  prohibited  from  carrying  the  coal  from  its  mines  after  it 
has  passed  into  the  ownership  of  the  coal  company.    Ih* 

6—246 

t.  tame— To  Sender  8aeh  TraasportatioB  Valawful,  Vot  BnAeieat 
that  Small  Hamber  of  Persons  Own  CeatroUiag  latexest  in 
Both  Coapaaias,  ete.—- It  is  insufficient  to  render  rach  trans- 
portation unlawful  that  a  comparatively  small  number  of  per- 
sons own  a  controlling  interest  in  both  the  railroad  company 
and  the  coal  cmnpany,  and  that  some  of  the  officers  and  dlrec- 
,tors  of  the  two  are  the  same,  where  the  business  of  each  is 
separately  conducted,  and  no  discrimination  is  shown  to  haTO 
been  made  by  the  railroad  company  in  favor  of  the  coal  com- 
pany as  a  shipper.    Hk  6—245 

4.  legality  of  Transportatien  by  Eailroad  of  Goal  It  Has  Bold  at 
Its  Kines,  Considortd  in  Coaa«otiOA  with  Commodity  Claase 
of  Hepburn  Aet. — ^A  railroad  corporation  engaged  at  the  ttee 
of  the  passage  of  the  Hepburn  Act  in  the  business  of  mining, 
buying,  transporting  and  selling  coal,  in  order  to  divest 
its^  of  title  after  the  coal  had  been  mined  and  before  trans> 
portation  began,  caused  a  coal  company  to  be  incorporated 
having  stockholders  and  officers  In  common  with  Itsrtf; 
thereupon  the  two  corporations  having  a  comnum  manage- 
ment entered  into  a  contract  prepared  by  the  railroad  com- 
pany under  which  the  railroad  company  did  not  go  out  of 
the  mining  and  selling  business,  but  when  the  coal  was 
brought  to  the  surface  it  lost  title  by  a  sale  to  the  coal  com- 
pany f.  o.  b.  the  mines  and  instantly  as  carrier  regained 
possession  and  retained  it  until  delivery  to  the  coal  company 
which  subsequently  paid  the  contract  price;  the  price  paid 
was  a  fixed  percentage  of  the  price  and  a  fixed  terminal  on 
the  day  of  delivery  at  the  mines,  and  the  rattroad  agreed 
to  sell  all  of  the  coal  it  produced  or  purchased  from  others 
to  the  coal  company  and  the  latter  company  agreed  to  buy 
only  from  the  railroad  company  and  subject  to  the  contract ; 
the  stockholders  of  the  railroad  company  were  allowed  to 
take  pro  rata  the  stock  of  the  coal  company  and  practically 
all  availed  of  the  option,  and  the  coal  company  declared  a  div- 
idend on  each  share  of  stock  sufficient  to  pay  for  the  amount 
of  stock  allotted  to  the  holder  thereof.  In  a  suit  brought  by 
the  Government  alleging  that  the  two  coiiKiratlons  were 
practically  one  and  that  the  contract  was  invalid,  H^ld,  that: 
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fk  The  OoauAedi^  OlanM  of  tlM  Heybara  Aet  wai  iiiteiidtd  to  pro- 
Teat  raUroitdf  from  oooupying  the  daal  aad  iaeoasittent 
poeitloB  of  publle  oaxxier  and  pxlTate  shipper;  and,  in  order 
to  B^^Mirate  the  bosinesB  of  transportation  from  that  of 
aeUlng,  the  statute  made  it  unlawful  for  the  carriers  to 
tranqK>rt  in  interstate  commerce  any  coal  In  which  the 
carrier  had  any  interest,  direct  or  indirect  U.  8.  v.  D.,  L. 
dW.MLR.  Co.,  288  U.  S.,  525.  0—209 

6.  It  It  act  improper  for  a  oarrier  engaged  in  mlaUg  eoal  to  In- 

ititate  the  organisation  of  a  eoal  oempaay  to  buy  or  produce 
the  coal  so  as  to  comply  with  the  tbrms  of  the  Commodities 
Clause  and  to  give  its  stockholders  an  <^K>ortunlty  to  sub- 
scribe to  the  stock,  but  it  must  dissociate  itself  from  the 
manag^nent  of  the  coal  company  as  soon  as  the  same  starts 
business.    lb,  6—271 

7.  Here  itoek  ownership  by  a  railroad  company  or  by  its  stoek« 

holders  in  a  producing  company  is  not  the  test  of  illegality 
under  the  Commodity  Clause  but  unity  of  management  and 
bona  /Idee  of  the  contract  between  the  carrier  and  the  pro- 
ducer,   lb.  6—270 

6.  The  Commodity  Olause  and  the  Sherman  Aet  are  not  eoneemed 
with  the  interest  of  the  parties,  but  with  the  interest  of  the 
public ;  and  if  a  contract  between  a  carrier  and  a  producer  is  as 
a  matter  of  law  in  restraint  of  trade,  or  if  the  producing  com- 
pany is  practically  the  agent  of  the  carrier,  the  transportation 
of  the  article  produced  by  tlie  carrier  is  unlawful.   lb.   6—277 

9.  The  oontraet  in  this  ease  enables  the  railroad  company  to  prao- 
tieally  control  the  output,  sales,  and  price  of  coal  and  to 
dictate  to  whom  it  should  be  sold  and  as  such  is  illegal  under 
both  the  Commodities  Clause  and  the  Sherman  Law.    lb. 

6—278 

10.  In  order  to  comply  with  the  Commodities  Clause  in  regard  to 

the  transportation  of  coal  a  carrier  engaged  also  in  mining 
coal  must  absolutely  disassociate  itself  from  the  coal  before 
the  transportation  begins,  and  if  it  sells  at  the  mouth  of  the 
mine,  the  buyer  must  be  absolutely  free  to  dispose  of  it  and 
have  absolute  control,  nor  should  it  sell  to  a  corporation  man- 
aged by  the  same  officers  as  itself— that  is  contrary  to  the 
policy  of  the  Commodities  Clause.    lb.  6 — ^278 

11.  While  there  might  be  a  bona  Ide  and  lawful  contract  between 

a  carrier  mining  coal  and  a  buying  company  by  which  the 
latter  is  to  buy  all  of  the  coal  of  the  former,  the  contract  to 
be  not  illegal  must  leave  the  buyer  free  to  extend  its  busi- 
ness elsewhere  as  it  pleases  and  to  otherwise  act  in  compe- 
tition with  the  carrier.  lb.  6—279 
IS.  Ilere  Ownership  by  Bailway  Stockholders  of  Stock  of  Coal  Com- 
pany Hot  a  Test  in  Determining  Legality  of  Tran^ortation 


Digitized  by 


Google 


i86  OOMMODITT  CLAI78B. 

Index-^Digest 
l^y  ItailrMtd  Company  of  Coal  Company's  Coal,  nndor  Com- 
ftodity  Clauie.— The  mere  ownenOilp  by  railway  stockholdeni 
df  the  stock  of  a  coal  company  cannot  be  used  as  a  test  by 
which  to  determine  the  legality  of  the  interstate  transporta- 
"  <  tion  of  the  coal  company's  coal  by  the  railway  company,  un- 

der the  act  of  June  29, 1906  (d4  Stat,  584),  making  it  unlaw- 
ful for  any  railway  company  to  transport  in  interstate  com- 
merce any  article  which  it  may  own,  or  in  which  it  may  have 
any  interest,  direct  or  indirect  J6.  69  L.  Ed.,  1438.  ^—270 
18.  Traetieally  Identioal  Stoek  Ownerihip  of  Kallroad  Company  and 
Coal  Company,  Benders  Transportation  by  Bailroad  Company 
of  Coal  It  Has  Sold  at  Its  lOnes  to  the  Coal  Company,  TTn- 
lawful,  under  Sherman  Law  and  Commodity  Clause  of  Hep- 
bum  law. — ^A  contract  between  a  railway  company  owning 
anthracite  coal  mines  and  a  coal  company,  with  practically 
identical  stoek  ownership  and  management,  by  which  the  rail- 
way company  sold  the  coal  at  the  mouth  of  the  mines  to  the 
coal  company  and  instantly  regained  possession  as  carrier, 
retaining  possession  until  delivery  at  the  conclusion  of  the  In- 
terstate transportation  to  the  coal  company,  which  subse- 
quently paid  therefor  at  the  contract  price,  yiz,  65  per  cent 
of  the  New  York  market  price  on  the  ^ay  of  delivery  at  the 
mines,  violates  both  the  Ck>mmodities  Clause  of  the  Hep- 
bum  Act  of  June  29,  1906  (84  Stat,  584),  making  it  unlawful 
for  any  railway  company  to  transport  in  interstate  commerce 
any  article  which  it  may  own  or  in  which  it  may  have  any 
interest,  direct  or  Indirect,  and  the  Sherman  Law,  prohibitiiig 
contracts  in  restraint  of  interstate  trade,  where  such  coal 
company  was  created  for  the  express  purpose  of  becoming  • 
party  to  such  contract,  under  which  it  was  to  handle  nothing 
except  the  railway  company's  coal,  and  was  dependent  soldy 
upon  the  railway  company  for  the  amount  it  could  procure 
and  sell,  and  was  absolutely  excluded  from  the  right  to  pur- 
chase elsewhere  without  the  consent  of  the  railway  company 
(which,  however,  was  under  no  corresponding  obllgatioa  to 
supply  any  definite  amount  at  any  definite  date),  and  was  to 
conduct  the  selling  of  the  coal  so  as  best  to  conserve  the 
interests,  good  will,  and  markets  of  the  coal  mined  by  the 
railway  company,  and  was  to  continue  to  fill  the  orders  of 
present  responsible  customers  of  the  railway  company,  even 
If  some  of  such  sales  might  be  unprofitable.    Ih.  6—279 

14.  The  Holding  by  the  Beading  Co.  of  Capital  Stoek  of  Other  BaU- 
read  and  Coal  Companies,  and  the  Carriage  by  It  of  the 
Coal  from  Its  Owned  Coal  Companies  Does  Hot  Bender 
iuoh  Transportation  ITnlawful  under  Commodity  ClauM> 
Hepburn  Law. — ^The  Philadelphia  ft  Reading  Coal  ft  Iron 
Oo.  was  incorporated  in  1871  as  a  subsidiary  company 
by  the  Philadelphia  ft  Reading  Railroad  Co.  to  take  o^esr 
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and  operate  coal  propertieB  which  the  railroad  company  bad 
purchased  or  desired  to  purchase.  In  1886»  when  both  eom- 
panles  were  in  the  hands  of  receivers,  a  reorganization  was 
effected.  The  property  of  both  companies  was  sold.  Most 
of  the  railroad  property  was  conveyed  by  the  purchasers  to 
the  Philadelphia  &  Reading  Railway  Go.,  organised  for  the 
purpose,  while  the  coal  property  was  reconveyed  to  the  coal 
and  iron  company.  The  capital  stock  of  both  these  companies 
was  issued  to  the  Reading  Ck>.,  a  holding  corporation,  which 
has  since  continued  to  own  practically  all  of  the  same.  Since 
Itiat  time,  while  th&re  has  been  a  conmion  ownership  of  the 
two  companies  and  to  some  extent  common  directorates, 
their  operating  departments  and  officers  have  been  entirdj 
separate,  and  the  business  between  them  has  been  conducted 
at  arms'  length.  The  railway  company  has  charged  the  coal 
company  customary  rates  for  the  carriage  of  its  coal,  without 
discrimination,  and  has  purchased  and  paid  for  all  coal  for 
its  own  use.  Eeld,  That  the  railway  company  did  not  mine 
or  produce  the  coal  transported  for  the  coal  company,  nor 
did  it  own  or  have  any  interest,  direct  or  indirect,  in  sodi 
coal,  which  rendered  its  transportation  of  the  same  unlawful, 
under  the  commodities  clause  of  the  Interstate  Gommeros 
Act,  as  added  to  the  H^burn  Act  of  June  29,  1906  (84  Stat, 
585).    U.  8.  y.  Beading  Co.  22eV^  282. 


eOXXOV  OAIIETKIIH 

!•  DiiOTiiainatioB  Made  by,  la  Through  Boute  Agreements,  Xaj 
Yiolate  Sherman  Law. — ^An  agreement  between  connecting 
railway  and  steamship  carriers  and  a  wharfage  compiany  to 
establish  a  through  route  and  Joint  rates  for  transportation 
between  Puget  Sound  and  Yukon  River  points,  to  refuse  to 
make  such  arrangements  with  other  connecting  carriers,  and 
to  charge  high  local  rates  and  discriminating  wharfage 
charges — all  with  the  intent  and  result  of  eliminating  all 
competition,  violates  the  prohibitions  of  the  Sherman  Law 
against  combinations  or  conspiracies  in  restraint  of  inter- 
state or  foreign  trade  or  conmaerce,  or  the  monopolisation 
of,  or  attempt  to  monopolize,  any  part  of  such  trade  or  com- 
merce.   U.  8.  ▼.  Paoifio  d  Arctic  R.  d  N.  Co.,  57  L.  Ed.,  742. 

5—280 

8.  Same— DiBorininationt  Pxsotioed  by,  Can  Hot  Be  Bedreiied  by 
Courti  in  Advanoe  of  Aotioa  by  Interitate  Commerce  Commii- 
tion. — Discriminations  practiced  by  carriers  in  the  giving 
or  refusing  of  Joint  traffic  arrangements  contrary  to  the 
Act  to  Regulate  Commerce  can  not  be  redressed  by  the 
courts  in  either  a  criminal  or  civil  proceeding  In  advance  of 
action  by  the  Interstate  Commerce  Commission.  lb.  6 — ^281 
Bee  also  CAaannui. 
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L  There  is  no  Federal  oommon  law  distinct  from  the  common  Imw 
of  the  States.  United  Copper  fifeo.  Co.  v.  Amaifftunated  Cop- 
per Co.,  232  F.,  677.  #--148 

2.  Conunon-Law  Offenses — ^Bellnitions. — ^Tfaere  are  no  common-law 
ofPenses  against  the  United  States,  and  the  offenses  cog* 
nlzable  in  the  Federal  courts  are  only  such  as  the  Federal 
statiptes  define,  provide  a  punishment  for,  and  confer  Jurl»- 
diction  to  try;  but  when  Congress  adopts  or  creates  a 
common-law  offense  the  courts  may  properly  look  to  the 
common  law  for  the  true  meaning  and  definition  thereof,  in 
the  absence  of  a  clear  definition  in  the  act  creating  It  In 
re  Greene,  52  F.,  104.  1—55 

5.  Common-Law   Offense   Adopted   by   Congress — Fresnmption — ^In- 

terpretation.— ^Where  Congress  adopts  or  creates  a  common- 
law  offense,  and  in  doing  so  uses  terms  which  have  acquired 
a  well-understood  meaning  by  Judicial  Interpretation  the 
presumption  is  that  the  terms  were  used  in  that  sense,  and 
courts  may  properly  look  to  prior  decisions  interpreting  them 
for  the  meaning  of  the  terms  and  the  definition  of  the 
offense  where  there  is  no  other  definition  in  the  act  U.  S.  v. 
TranB'Mo.  Pi.  Astn.,  58  F.,  58.  1—186 

Case  reversed,  166  U.  S.,  290  (1—648). 

4.  Common-Law  Bule. — ^Thc  ground  on  which  certain  classes  of 
contracts  and  combinations  in  restraint  of  trade  were  held 
illegal  at  common  law  was  that  they  were  against  public 
policy.    Ih.  1—196 

9.  Public  Policy — ^How  Detei  mined. — ^The  public  policy  of  the  Na- 
tion must  be  determined  from  its  Constitution,  laws,  and  Judi- 
cial decisions.    lb.  1—200 

6.  Bailroad     Companies — Arrangements     for    Through     Billing. — 

There  is  no  principle  of  oommon  law  which  forbids  a  single 
railroad  corporation,  or  two  or  more  of  such  corporations, 
from  selecting,  from  two  or  more  other  corporations,  one  which 
they  will  employ  as  the  agency  by  which  they  will  send 
freight  beyond  their  own  lines,  on  through  bills  of  lading, 
or  as  their  agent  to  receive  freight,  and  transmit  it  on 
through  bills  to  their  own  lines,  and  without  breaicing  bulk ; 
and  the  right  to  make  such  selection  is  not  taken  away  by 
the  Interstate  Commerce  Law.  New  York  d  N.  Ry.  Co.  t. 
New  York  d  N.  E.  R.  Co.,  50  F.,  867,  explained.  Presooit  d 
A.  C.  R.  Co.  V.  Atchiatm,  T.  d  8.  F.  R.  Co.,  73  F.,  438.     1—604 

7.  Prepayment  of  Freight. — ^A  oommon  carrier  engaged  In  Inters 

state  commerce  may  at  common  law,  and  under  the  Inter- 
state Commerce  Law,  demand  prepayment  of  freight  charges, 
when  delivered  to  it  by  one  connecting  carrier,  without 
exacting  such  prepayment  when  delivered  by  another  eom- 
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mastUff  «urrl«r,  and  may  advance  frelgbt  ckavgoa  to  one 
connecting  carrier  without  advancing  such  charges  to  an- 
other connecting  carrier.    ChUf^  C.  4  8.  F,  Ry.  Co.  v.  Miami 
8.  8.  Co.,  86  F.,  407.  1— «28 

8.  Same. — ^The  rules  of  the  common  law  do  not  reqmlre  a  oarrier 
to  receive  goods  for  carriage,  either  from  a  coasiipicr  or  a 
.eonaeetiag  carrier,  without  prepayment  of  its  charges  if 
demanded,  nor  tp  advance  the  charges  of  a  eoaaeeting  car- 
rier from  which  it  receives  goods  in  the  course  of  transporta- 
tion; nor  can  it  be  required  to  extend  such  credit  or  make 
such  advances  to  one  connecting  carrier  because  it  does  so 
to  another.  Southern  Ind,  Exp.  Co.  v.  U.  8.  Exp.  Co.,  88  P., 
659.  1—862 

A»  Contracts  in  Bestraint  cf  Trade— At  Common  Law. — Contracts 
that  were  in  unreasonable  restraint  of  trade  at  common  law 
were  not  unlawful  in  the  sense  of  being  criminal,  or  as 
giving  rise  to  an  action  for  damages  to  one  prejudicially 
affected  thereby,  but  were  simply  void,  and  not  enforceable. 
17.  8.  V.  Addyaton  Pipe  and  Steel  Co.,  85  P.,  278.  1—781 

10.  Same. — ^Vo  contractual  restraint  of  trade  is  enforceable  at  com- 
man  law  unless  the  covenant  embodying  it  is  merely  ancil- 
lary to  some  lawful  contract  (Involving  some  such  relations 
as  vendor  and  vendee,  partnership,  employer  and  employee), 
and  necessary  to  protect  the  convenantee  in  the  enjoyment 
of  the  legitimate  fruits  of  the  contract,  or  to  protect  him  from 
the  dangers  of  an  unjust  use  of  those  fruits  by  the  other 
party.  The  main  purpose  of  the  contract  suggests  the 
measure  of  protection  needed,  and  furnishes  a  sufficiently 
uniform  standard  for  determining  the  reasonableness  and 
validity  of  the  restraints.  But  where  the  sole  object  of  both 
parties  in  making  the  contract  Is  merely  to  restrain  competi- 
tion, and  enhance  and  maintain  prices,  the  contract  is  void. 
Ih.  1—786 

See  also  Coktinental  Wall  Pafcb  Co.  v.  Lewis  Voiqht  Ie 
Sons  Co.,  148  P.,  939  (8—44) ;  212  U.  S..  227  (8—480).    . 

11.  The  illegality,  at  common  law,  of  a  combination  formed  by  cor- 
porations and  persons  in  restraint  of  trade,  does  not  pre- 
clude it  from  recovering  the  purchase  price  of  goods  sold  In 
the  course  of  business.  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.,  540.  t— 118 

19.  Bote  to  Trust— Avoidance.— A  note  made  for  a  balance  due  on 
goods  bought  from  a  corporation  can  not  be  avt^ded  merely 
because  the  latter  is  a  trust  organized  to  create  and  carry 
out  restrictions  in  trade  contrary  to  the  common  law.  Union 
Sewer  Pipe  Co.  v.  Connelly,  99  P.,  854,  8—1 

Affirmedt  184  U.  S.,  540  (»-118). 


Digitized  by 


Google 


140  ODMFKimOK. 

IndeoE— DICMt 

IS.  Third  Tenom  Vo  Hirht  of  AM^n  for  Buttftfoi  Bee««M  of  Vm- 
lawful  Combiaatio]L--At  common  law  a  third  peramn  had 
DO  right  of  action  for  damages  because  of  an  agreement  or 
combination  in  restraint  of  trade.  Pulme  Lumber  Co.  ▼.  Neml^ 
212  P..  286.  »-441 

14.  Same— la  Salt  to  Eettrain  Saforoeiaeat  of  Agreement,  not  8«Ji- 
eteat  at  Common  Law  to  Bhow  Agreement  Xay  Be  in  Re- 
straint of  Trade,  ete.— In  a  suit  to  restrain  the  enforcement 
of  an  agreement  in  restraint  of  trade,  it  is  not  soiflcient  at 
common  law  to  show  that  an  agreement  may  create  a  monop- 
oly, may  be  in  restraint  of  trade,  or  may  be  opposed  to  pohlic 
policy,  since,  agreements  of  that  nature  being  nnenforoeable, 
the  law  will  not  aid  their  enforcement,  but  they  are  not 
illegal  in  the  sense  of  giving  a  right  of  action  to  third  per- 
sons for  injuries  sustained,    lb.  §    441 

ooxvBnnov. 

1.  Is  the  itriTing  for  lomething  whidi  another  is  actiyely  seelring 
and  wishes  to  gain.  U.  8.  y.  UnUm  Poo^fie  R.  R.  Co.,  226 
U.  S.,  87.  4—876 

5.  It  Ineludei  KaUng  of  Eatei,  Charaoter  of  Beryioe,  and  Aeeem- 

modation  Afforded. — Competition  between  two  transconti- 
nental railway  systems  such  as  the  Union  Pacific  and  South- 
ern Pacific  includes  not  only  making  of  rates  but  the  charac- 
ter of  service  rendered  and  accommodation  afforded;  and 
the  inducement  to  maintain  points  of  advantage  in  these  re- 
q[)ects  is  greater  when  the  systems  are  independent  than 
when  the  corporation  owning  one  of  the  systems  also  domi- 
nates and  controls  the  other.    76.  4 — 676 

t.  Consolidation  of  Competing  Kailwayi  Abridges  Tree  Competi- 
tiOA. — ^The  Union  Pacific  and  Southern  Pacific  are  competing 
systems  of  interstate  railways  and  their  consolidation  by  the 
control  of  the  latter  by  the  former  through  a  dominating 
stock  interest  does,  as  a  matter  of  fact,  abridge  tree  compe- 
tition, and  is  an  illegal  restraint  of  interstate  trade  under 
the  Sherman  Law.    lb.  4 — 677 

4.  la  thli  caie  held,  that  while  there  was  a  great  deal  of  non- 
competitive business,  a  sufficiently  large  amount  of  competi- 
tive business  was  affected  to  clearly  bring  the  combination 
made  within  the  purview  of  the  Sherman  Law.    Ih.       4 — 678 

i.  While  the  Law  Hay  Not  Compel,  It  Kay  Eemove  Barriers  whleh 
Xake  it  Impracticable. — ^While  the  law  may  not  compel  com- 
petition, it  may  remove  illegal  barriers  resulting  from  illegal 
agreements,  which  make  competition  impracticable.  U.  S.  ▼. 
Beadinff  Co.,  226  U.  S.,  869.  4—735 

6.  BUmlnation  of.  Between  Competing  Companies,  if  Illegal,  Imma- 

terial How  Effected.— ^lie  elimination  of  competition  between 
competing  concerns,  if  Illegal^  is  equally  so,  whether  elEected 


Digitized  by 


Google 


OONDmOlTAI*  SALB.  141 

Index— DIcMt 
bf  tn  agreement  or  by  a  consolidation.    U.  8.  v,  IntemaUotM 
Hwrvegter  Co.,  214  F.,  994.  •— 4M8 

Bee  aieo  Statutbs,  29,  30,  88,  84,  89. 
OOninOVAL  8ALB. 

L  Patentee  by,  Xay  Eestriet  Vie  of  Patented  jUrtielto.—Whlle  an 
abflolnte  and  unconditional  sale  operates  to  i»as8  the  iMktafetad 
article  oatside  of  the  boundaries  of  the  patent,  a  patentee 
may  by  a  conditional  sale  so  restrict  the  use  of  his  vendee 
within  epeciflc  boundaries  of  time,  place,  or  method  as  to 
make  prohibited  uses  outside  of  those  boundaries  constitute 
Infringement  and  not  mere  breach  of  collateral  contfact 
Henry  v.  A.  B.  Dick  Co.,  224  U.  S.,  24.  6—758 

8.  When  detaining  of  Title,  and  Traniferrlng  Qualifled  Title  te 
Property,  Constitutes. — ^A  contract  between  the  manufacturer 
of  automobiles  and  one  whom  it  purporte  to  appoint  agent  for 
their  sale,  in  limited  territory,  and  only  to  users  residing 
therein,  and  only  at  list  retail  price  fixed  by  the  manufac- 
turer, and  by  which  it  agrees  with  him  that  in  consideration 
of  his  paying  85  per  cent  of  such  price,  and  of  his  promise 
to  sell  only  in  such  territory,  and  only  to  a  user,  and  %nly 
for  much  stipulated  price,  it  will  consign  the  cars  to  him,  but 
will  retain  title  till  it  shall  have  received  the  full  oonsidera- 
tlon,  if  constituting  a  sale,  constitutes  a  conditional  sale, 
transferring  a  qualified  title,  though  the  85  per  cent  is  required 
to  be  paid  before  it  parte  with  possession  of  the  cars ;  title 
passing  only  on  compliance  with  the  other  conditions  con- 
•titnting  part  of  the  consideration.  Ford  if otor  Co.  y.  B^nme 
6#  at.,  244  F.,  840.  6—1030 

8.  W^mn  When  Stipulation  to  Ketain  Title  Hot  Invalid  as  Between 
Ifamuflaoturer  and  Agent. — Stipulation  in  sales  to  retailors 
by  the  patentee  manufacturer  of  automobiles  by  which  it  re- 
tains title  till  the  cars  have  been  resold  to  a  user  at  a  stipu- 
lated price  is  not  invalid  as  between  them,  as  against  tlie.|>ub- 
Uc  policy;  the  manufacturer  not  being  In  exclusive  control 
of  an  article  of  commerce  fbr  which  there  is  no  substential 
substitute,  but  controlling  only  one  of  many  simUar  devices 
which  may  be  purchased  on  the  open  market^  and  the  con- 
tract, so  far  as  appears,  not  Interfering  with  the  free  play  of 
wholesome  competiticm*    lb.  6—1061 

OOrCBBML 

!•  Bebates  In  Ooasress  are  not  appropriate  sources  of  information 
from  which  to  discover  the  meaning  of  the  language  of  a 
statvte  passed  by  that  body.  U.  B.  v.  Tram-Mo.  Ft.  AM9tK, 
166  ¥.  &,  280.  1-648 

8i  Power  to  Prohibit  Oombfnations  to  Bitabllsh  and  Xaiataia  XaU- 
road  Bates. — Gongresb  has  the  power  to  t>rohibit,  as  in  re- 
restraint  of  interstate  commerce^  a  contract  ^  combination 
between  competing  railroad  companies  to  establiah  and  main- 
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tain  Interstate  rates  and  fiires  for  the  transportation  of 
freight  and  passengers  on  any  of  tlie  railroads  parties  to  the 
contract  or  combination,  even  though  the  rates  and  fares 
thus  established  are  reasonable.  U.  8.  v.  Joint  Traj/lc  AtBikf 
171  U.  S.»  506.  1—^69 

S.  tame — Combinatiou  by  Xeans  of  Whloh  Oonipetltl#B  ii  Pre- 
▼eated. — Ck>ngress  has  the  power  to  forbid  any  agreement  or 
combination  among  or  between  competing  raibroad  companies 
for  interstate  commerce*  by  means  of  which  competition  was 
prevented.    lb.  1—081 

4.  The  Bhermaa  Law  ii  a  legitimate  ezereise  of  the  power  of  Con- 

gress over  interstate  commerce,  and  a  valid  regolation  there- 
of,   lb.  1—835 

i.  Power  to  legislate  Upon  the  Sabjeet  of  Private  Coatraets  la 
Bespeot  to  Interstate  Commeree.— The  power  of  Oengress  to 
regolate  interstate  or  foreign  commerce  indndes  the  power 
to  legislate  upon  the  subject  of  private  contracts  in  respect 
to  such  commerce.  AddyHon  Pipe  d  Steel  Oa^  v.  UnUed 
Biatet,  175  U.  8.,  21L  1—1000 

€.  game.— Congress  may  enact  such  legislation  as  shall  deelare 
void  and  prohibit  the  perfonaamoe  of  any  oontraot  between 
Individuals  or  corporations  where  the  nataral  and  direet 
e€eet  of  saeh  a  eontxaet  shall  be,  when  carried  out,  to  di- 
rectly and  not  as  a  mere  incident  to  other  and.  innocent 
purposes,  regnUte  to  any  substantial  extent  interstate  or 
foreign  eommeroe.    lb.  1 — ^1QS24 

7.  8ame.*-The  power  of  Congress  to  regulate  interstate  eommeroe 
eomprises  the  right  to  enact  a  law  forbidding  the  citiaen 
from  entering  into  those  private  contracts  which  directly 
and  substantially,  and  not  merely  indirectly,  reootely,  in- 
cidentally, and  collaterally,  regulate,  to  a  greater  or  less 
degree,  commence  among  the  States.    lb.  1 — 1024 

5.  Same-*-Vo  Jurisdiction  Over  Commeroe  Wholly  Within  a  State. — 

Although  the  jurisdiction  of  Oongress  over  commerce  among 
^e  States  Is  full  and  complete,  it  is  not  questioned  that  it 
has  Hone  over  that  which  is  wholly  within  a  State,  and  there- 
fore none  over  combinations  or  agreements  so  £sr  as  they 
relate  to  a  restraint  of  such  trade  or  commerce ;  nor  does  it 
acquire  any  jurisdiction  over  that  part  of  a  oombination  or 
agreement  which  relates  to  commerce  wholly  within  a  fltnte^ 
l^  reascm  of  the  fact  that  the  combination  also  covers  and 
regulates  commerce  which  is  interstata    16.  1 — ^1025 

i.  Congress  did  not  exceed  its  power  under  the  commeKe  dausa 
of  the  Federal  Oonstitution  in  enacting  the  ahhman  law, 
declaring  illegai  evory  oomUnation  or  oonapimoir  liv  re- 
stralnt  of  interstate  commerce,  and  forbidding  att^npts  to 
monopolise  audi  commeroe  or  any  pazt  of  It,  atthomgh  saeh 
statute  is  censtmed  te  embraoe  a  cambinatlon  of  staekholdert 
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of  two  competiiig  futentate  railway  eompaniet  to  form  a 
ftook-holdlng  corporation  which  should  acquire,  in  exchange 
for  its  capital  stock,  a  controlling  interest  in  the  capital 
stock  of  each  of  snch  railway  companies.  Northern  Be- 
ouritie*  Co.  r.  United  Statet,  183  U.  S.,  1©7  (48  L.  Bki.,  279). 

S— d42 

10.  Had  Power  to  Enact  Anti-Tmit  Law.— Under  its  powers  to 

regulate  commerce  among  the  several  States  and  with  for- 
eign nations  Congress  had  authority  to  enact  the  Sherman 
Law.  Northern  Securities  Co,  v.  United  States,  193  U.  S., 
197  (Harlan,  Brown,  McKenna,  Day).  S— 340 

Bee  United  States  v.  E.  C,  Knight  Co.,  156  U.  S.,  1;  United 
Btates  V.  Trans-Missouri  Freight  Association,  166  V,  S.,  290; 
United  States  ▼.  Joint  Trajjlc  Association,  171  U.  S.,  506; 
Hopkins  v.  United  States,  171  U.  S.,  578 ;  Anderson  v.  United 
Btates,  171  U.  S.,  004;  Addyston  Pipe  d  Bte^  Co.  y.  United 
Btates,  175  U.  S.,  211;  Montague  d  Co.  r.  Lowry,  193  U.  S., 
88. 

11.  The  constitutional  gaarantee  of  liberty  of  contract  does  not 

prevent  Congress  from  prescribing  the  rule  of  free  competi- 
tion for  those  engaged  in  Interstate  and  international  com- 
merce,   lb.  % — 462 

15.  Congress  may  protect  the  freedom  of  interstate  eommeroe  by 

any  means  that  are  appropriate  and  that  are  lawful  and  not 
prohibited  by  the  Ck)nstitution.    lb.  8—466 

18.  If  in  the  Judgment  of  Congress  the  public  convenience  or  the 
general  welfare  will  be  best  subserved  when  the  natoral 
laws  of  competition  are  left  undisturbed  by  those  engaged  in 
interstate  commerce,  that  must  be,  for  all,  the  end  of  the 
matter.  If  this  is  to  remain  a  government  of  laws,  and  not 
of  men.    lb.  t— 467 

14.  When  Congress  declared  contracts,  combinations,  and  conspira- 
cies in  restraint  of  trade  or  conmierce  to  be  Illegal,  it  did 
nothing  more  than  apply  to  interstate  commerce  a  rule  that 
had  been  long  appUftd  by  the  several  States  when  dealing 
with  combinations  that  were  in  restraint  of  their  domestic 
commerce.    lb.  S— 468 

18.  the  power  of  Congress  over  interstate  and  international  com- 
merce is  as  full  and  complete  as  is  the  power  of  any  State 
over  its  domestie  commerce,  subject,  of  course,  to  such  restric- 
tions as  are  imposed  by  the  Constitution  upon  the  exercise 
of  all  power.    lb.  S— 471 

16.  Ho  State  can,  by  merely  creating  a  corpo9hstio&,  or  in  any  other 

mode,  project  Its  authority  into  other  States,  so  as  to  prevent 
Congress  from  exerting  the  power  it  possesses  under  the 
Constitution  over  interstate  and  international  cemmeree,  or 
00  as  to  exempt  Its  corporation  engaged  In  Interstate  eom- 
meroe from  obedience  to  any.  rale  lawMly  established  by 
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Oongress  f6r  such  commerce;  nor  can  any  State  giTe  a  cor- 
.  poration  created  under  its  laws  authority  to  restrain  Inter- 
state or  international  commerce  against  the  will  of  the 
nation  as  lawfully  expressed  by  Congress.  Every  corpora- 
tion created  by  a  State  is  necessarily  subject  to  the  supreme 
law  of  the  land.    Ih.  »-474 

17.  Whilst  every  instrumentality  of  domestic  commerce  Is  subject 
to  State  control,  eyezy  inftrumentality  of  interttate  oom- 
meree  may  be  reaehed  and  oontrolled  by  national  authority, 
so  tar  as  to  compel  it  to  respect  the  rules  for  such  commerce 
lawfully  established  by  Congress.    15.  t— 478 

1$,  Congreii  hat  the  power  to  establiih  rules  by  which  latentate 
and  international  eommeroe  shall  be  goremed,  and  by  the 
Sherman  Law  has  prescribed  the  rule  of  free  competition 
among  those  ^igaged  in  such  commerce.    lb.  % — 180 

19.  Congress  may  Prohibit  Priyate  Contraots  whioh  Restrain  Znter^ 
state  Commeroe. — Congress  may,  in  the  exercise  of  the  power 
conferred  by  the  commerce  clause  of  the  Constitution,  pro- 
hibit private  contracts  which  operate  to  directly  and  sub- 
stantially  restrain  Interstate  commerce.  17.  S,  r,  Ncrthem 
8eoutitie9  Co.,  120  F.,  721.  S— 216 

M.  It  is  the  deelared  poUoy  of  Congress,  wliich  accords  with  the 
principles  of  the  common  law,  to  promote  indivldnal  coave- 
tition  in  relation  to  interstate  oomaeree,  and  to  prevent  com- 
binations which  restrain  sudi  competition  between  their 
members ;  and  it  is  no  defense  to  an  action  to  dissolve  sudi 
a  combination  as  illegal  under  the  Sherman  Law  that  it  has 
not  in  faot  been  productiYe  of  injury  to  the  public,  or  even 
that  it  has  been  beneficial,  by  enabling  the  combination  to 
compete  for  business  in  a  wider  field.  17.  8.  v.  CheMO- 
peake  d  0.  Fuel  Co.,  105  F.,  88.  S— 84 

Affirmed,  115  F.,  610  (»— 151). 

SL  Authority  over  State  Corporation.— Ongress  has  no  authority, 
under  the  commeroe  clause  or  any  other  provision  of  the 
Constitution,  to  limit  the  right  of  a  corporation  created  by 
a  State  in  the  acquisition,  control,  and  disposition  of  property 
in  the  several  States,  and  it  is  immaterial  that  such  property, 
or  the  products  thereof,  may  become  the  subject  of  later- 
state  commerce;  and  it  is  aiq^mrent  that  by  the  Sherman 
Law,  in  relation  to  monopolies,  Congress  did  not  intend  to 
declare  that  the  acquisition  by  a  State  corporation  of  so  large 
a  part  of  any  species  of  property  as  to  enable  the  owners  to 
control  the  trirfBc  therein  among  the  several  States  constituted 
a  criminal  offense.    In  re  Oreene^  52  F.,  104.  1 — 66 

fS.  While  Congress  may  not  have  general  visitatorial  power  over 
State  corporations,  ite  powers  in  vindication  of  its  own  laws 
are  the  same  as  if  the  corporation  had  been  created  by  an 
act  of  Congress.   Hale  v.  Senkel,  201  U.  S.,  75.  S— M6 
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18.  X^neliiiei  of  a  eorporatiom  ohutered  1»7  a  State  are,  so  £ar  a» 
they  inyolye  questioDS  of  interstate  commerce,  exerdaed  Im 
■abordiaatiOB  to  the  power  of  Coagreit  to  regulate  laeh  eom- 
meroe.    lb.  •— IKM 

M.  Coacren  has  power,  under  the  eommeroial  elaase  of  the  Coa- 
•titiition,  to  regulate  and  restrict  the  use,  in  commerce 
among  the  several  States  and  with  foreign  nations*  of  con- 
tracts, of  the  method  of  holding  title  to  property,  and  of 
every  other  instmmentality  employed  in  that  commerce,  so 
fftr  as  it  may  be  necessary  to  do  so  in  order  to  prevent  the 
restraint  thereof  denounced  by  the  Sherman  Law«  U.  8.  v. 
Standard  OU  Co.,  178  F.,  187.  t— 711 

M.  Xi  Without  Power  to  Compel  a  Perton  to  Sell  Hit  Ooodi  to  a 
Partioular  Cuitomer. — Congress  is  without  constitutional  power 
to  authorise  the  courts  by  injunction  to  compel  a  person, 
selling  goods  in  interstate  commerce,  and  affected  by  no  pub- 
lic duty,  to  sell  his  goods  to  a  particular  customer.  Qrmt 
AtL  d  Pac.  Tea  Co.  v.  Cream  of  Wheat  Co.,  224  F.,  574. 

S--8T2 
See  also  iNJUFcnons,  2S. 

CMmEHT  OP  PA&TIX8.    See  Couwn,  02,  60. 

OOVBPX&ACT. 

1.  Oonipiraey  Deilned^— A  eonsplraoy  eoniifts  in  an  agreonent  to 
do  something;  but  in  the  sense  of  the  law,  and  therefore  in 
the  sense  of  the  Sherman  Law,  it  must  be  an  agreement 
between  two  or  more  to  do,  by  concerted  action,  something 
criminal  or  unlawful,  or,  it  may  be,  to  do  something  lawful 
by  criminal  or  unlawful  means.  A  conspiracy,  therefore, 
Is  in  itself  unlawful,  and,  in  so  far  as  this  statute  is  directed 
against  conspiracies  in  restraint  of  trade  among  the  several 
States,  It  is  not  necessary  to  look  for  the  Illegality  of  the 
offense  in  the  Und  of  restraint  proposed.  Any  proposed 
restraint  of  trade,  though  it  be  in  Itself  innocent,  if  it  is  to 
be  accomplished  by  conspiracy,  is  unlawful.  U.  S.  v.  Debt, 
64  F.,  724,  748.  1—882 

f.  CoBiplraey  Deiliied. — ^A  conspiracy  is  a  combination  of  two  or 
more  persons  by  concerted  action  to  accomplish  a  criminal 
or  unlawful  purpose,  or  some  purpose  not  in  itself  criminal, 
by  criminal  or  unlawful  means.  Pettibone  v.  V.  £f.,  148 
U.  S.,  206,  dted.    U.  S.  v.  Caaidy,  67  F.,  608.  1—440 

S.  Conspiraoy  DeAned.— A  conspiracy  is  a  combination  between 
two  or  more  persons  to  do  a  criminal  or  unlawful  act,  or 
a  lawful  act  by  criminal  or  unlawful  means.  There  need 
not  be  a  formal  agreement  between  the  conspirators,  if  it 
appears  they  acted  in  concert  and  with  the  design  to  con- 
summate an  unlawful  purpose ;  nor  ts  it  necessary  that  each 
0682B*— 18 ^10 
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conspirator  shall  know  of  all  die  means  to  carry  out  the 
pnrpoee  of  the  conspiracy.     Lawlor  t.  Loewe^  209  F.,  725. 

4.  Coatpiraey  Defined. — A  conspiracy  Is  a  combination  of  two  or 
more  persons,  by  concerted  action,  to  accomplish  a  crtmtnal 
or  unlawful  purpose,  or  some  purpose  not  In  Itself  criminal 
or  unlawful,  by  criminal  or  unlawful  means.  MiMieU  v. 
SUehman  Coal  d  Coke  Co.,  214  F.,  706.  •—^28 

i.  CoBspiraey  Beilned. — ^A  conspiracy  is  a  partnership  in  criminal 
purposes  brought  about  by  an  agreement,  and  so  long  as  the 
partnership  continues  the  conspiracy  continues,  whether  any- 
thing is  done  in  furtherance  of  it  or  not  PattenoH  y. 
17.  8.,  222  F.,  631.  »-M6 

6.  Conspiracy  Defined. — ^A  conspiracy  Is  a  combination  of  two  or 

more  persons  by  concerted  action  to  do  an  unlawful  thing, 
or  to  do  a  lawful  thing  in  an  unlawful  manner.  Ala9km 
g.  8.  Co,  y.  Inter.  Lonsf shoremen* 9  AMt^n,  296  F.,  969.      6—680 

7.  When  a  Combination  Kay  Conititnte. — ^A  combination  to  effect 

an  unlawful  object  through  lawful  means  may  constitute  a 
criminal  conspiracy.    17.  8.  t.  Ainlelei^  28S  F.,  796l    6—682 

6.  The  term  "conspiracy,**  in  section  1  of  the  Sherman  Law»  la 
used  in  its  well-settled  legal  meaning,  and  any  restraint  of 
trade  or  eommeree,  if  to  be  aooomplished  by  eettsplraey,  la 
ulawfnl.    (7.  £.  ▼.  i>eb«,  64  F.,  724.  1—822 

i.  The  word  "  eonsplraey,^  as  used  in  the  Sherman  Law,  has  sob- 
atantlally  the  same  meaning  as  the  word  "  contract"  17.  8.  ▼. 
KUiel,  173  F.,  825.  S— 749 

10.  Conspiracy  Xore  Than  a  Contzaot — ^A  conspiracy  in  restraint 

of  trade  is  more  than  a  ccmtract  in  restraint  of  trade;  the 
latter  is  instantaneous,  but  the  former  is  a  partnership  in 
criminal  purposes  and  as  such  may  have  continuance  in 
time;  and  so  held  in  regard  to  a  cdn^iracy  made  criminal 
by  the  Sherman  Law.     17.  £r.  ▼.  Ki^ael,  218  U.  S.,  60a     8—823 

11,  Conspiraey,  When  Completed. — The  common-law  offense  of  con- 

aplracy  is  completed  when  the  unlawful  conspiracy  is  en- 
tered into,  and  proof  of  overt  acts  is  unnecessary.  17.  8.  t. 
AMeUn,  288  F.,  797.  6—680 

1S»  Persons  Who  Conspire  to  Kestrain  Trade  Are  Guilty,  Theogh  Vo 
Overt  Aets  Are  Committed. — Under  section  1  of  the  Sherman 
Law,  persons  who  conspired  to  restrain  trade  between  the 
United  States  and  foreign  nations;  are  guilty»  though  no 
overt  acts  were  committed;  such  comqi^iracy  being  governed 
by  the  rules  ajwUcable  to  common-law  conspiraqr,  whidti 
mB4»  the  unlawful  conspiring  the  gist  of  the  oflenae.    76. 

6-526 

18.  Is  Complete  Under  the  Sherman  Law,  Wlien  JSnteitd  Into, 
Though  Overt  Aet  Hot  Committed.— ^A  violation  of  the  Sher- 
man Law  is  complete  where  a  conspiracy  to  do  acts  in  re- 
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sCraliit  of  trad«  Is  entered  into,  thcmgh  no  orert  act  Is  eom- 
mMed.    17.  8.  t.  J^opp,  2S7  F.,  285.  e^706 

M.  fame— TTnAer  Beetion  87,  Criminal  Code,  Xi  Vet  Completed  Vntil 
am  Orert  AOt  li  Committed. — ^The  <^enae  denounced  by  eec- 
tloD  37  of  the  Olminal  Code  deelaring  that  if  two  or  more 
persone  conspire  te  commit  any  offense  against  the  United 
States  or  to  defraud  the  United  States,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of  the  conspiracy, 
eadi  shall  be  punished,  is  not  completed  until  an  overt  act  is 
committed.    lb,  e— 706 

M.  CoMpiraey  to  Commit  Oireiisee  Againit  the  TTnited  States— Be- 
Tited  Statutes,  Seetion  M40. — ^The  statute  relating  to  con- 
spiracies to  commit  offenses  against  the  United  States  (Ber. 
Stat,  sec.  5440)  contains  three  ^emoits,  which  are  neces- 
sary to  constitute  the  offense.  These  are:  (1)  The  act  of 
two  or  more  persons  conspiring  together ;  (2)  to  commit  any 
offense  against  the  United  States ;  (8)  the  overt  act,  or  tbe 
tiement  of  one  or  more  of  such  parties  doing  any  act  to 
eff^Kt  the  Object  of  the  conspiracy.  U,  8.  t.  CosMy,  67  F., 
702.  1-456 

16.  At  Oommea  Law,  Overt  Aet  Vet  VeceMaxy. — ^WhUe  at  common  tew 

it  WES  not  necessary  to  aver  or  prove  an  overt  act  in  further- 
ance of  a  conspiracy,  yet,  under  the  statute  relating  to  con- 
q^iractes  to  commit  an  oif^ise  against  the  United  States, 
the  doing  of  some  act  in  pursuance  of  the  conspiracy  is  made 
an  ingredient  of  the  crime,  and  must  be  established  as  a  nec- 
essary dement  thereof,  although  the  act  may  not  be  in  itself 
criminal.  U,  8.  v.  Thompson^  31  F.,  8S1,  12  Sawy.,  155,  cited. 
lb.'  1—456 

17.  Same. — ^Zt  is  not  necessary,  however,  to  a  verdiet  of  guilty  that 

the  jury  should  dud  that  eaeh  and  every  one  of  the  ovesft 
sett  charged  in  the  indictment  was  la  faet  oommitted;  but  it 
is  sufficient  to  show  that  one  or  more  of  these  acts  was  com- 
mitted, and  that  it  was  done  in  furtherance  of  the  con- 
spiracy,   lb.  1    464 

16.  HMer  Shennan  Law,  Overt  Aet  Vot  Veoessary.— To  constitute 
the  offense  of  conspiracy  In  restraint  of  interstate  of  foreign 
eemmeroe,  or  to  monopolise  such  commerce,  under  the  Sher- 
man Law,  unlike  a  conspiracy  to  commit  an  offense  against 
er  to  defraud  the  United  States,  under  Rev.  St.  f  5440,  no 
overt  act  is  necessary ;  the  conspiracy  itself  being  tiie  offense. 
U.  &  V.  EUsa,  178  F.,  825.  6—747 

Xii  Coaspiraoy  as  Distinet  Offense. — The  law  regards  the  act  of 
mdawful  oomM&ation  and  confederacy  as  dangerous  to  tlie 
peace  of  society,  and  declares  that  such  combination  and 
oonfederacy  to  commit  crime  requires  an  additional  restraint 
to  those  provided  for  the  commission  of  the  crime  itself. 
It  therefore  makes  criminal  the  conspiracy  itself,  with  pen- 
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titles  and  pnnishmeitB  disttnct  from  those  it  attadieB  to  the 
crime  which  may  be  the  object  of  the  oraspinqr^    V.  B.  v. 
Oa$hdy,  91  F.,  688.  1--M0 

SO.  game — ^Xaaner  of  Ooatpiring. — The  common  design  la  the  es- 
sence of  the  charge ;  bat  it  is  not  necessary  that  two  or  more 
persons  should  meet  together  and  enter  into  an  explicit  or 
formal  agreement  for  an  unlawful  scheme,  or  that  they 
should  directly,  by  words  or  in  writing,  state  what  the  un- 
lawful scheme  was  to  be,  and  the  details  of  the  plan  or  the 
means  by  which  the  unlawful  combination  was  to  be  made 
effective.  It  Is  sufficient  if  two  or  more  persons,  in  any  man- 
ner or  through  any  contrivance,  positively  or  tacitly,  come 
to  a  mutual  understanding  to  accomplish  a  common  and 
unlawful  design.    Jb.  1—465 

%1.  Tormal  Agreement  Vot  Hecetsary.— No  formal  agreement  Is 
necessary  to  a  conspiracy,  a  tacit  understanding  being  suf- 
fld^it;  and  it  is  not  essential  that  each  conspirator  have 
knowledge  of  the  details,  the  means  to  be  used«  or  that  the 
agreement  be  enforceable.  AUuka  8.  8.  Co,  v.  /fi^er.  Long* 
9hor€men'9  As^n,  286  F.,  969.  0—680 

88.  Vnder  the  Law  of  Vew  York,  the  Gift  of  tiie  OifeBie  Ii  aa  Agree- 
ment to  Prevent  Competition,  Kegardlasi  of  the  Zntentloa  of 
the  Parties. — ^Penal  Law  of  New  York,  article  64,  section  680^ 
subdivision  6,  provides  that,  if  two  or  more  persons  conspire 
to  commit  any  act  injurious  to  trade  or  commerce,  each  of 
them  Is  guilty  of  a  misdemeanor.  Held,  that  the  gist  of 
the  offense  is  an  agreement  to  prevent  oompetlticm  regardless 
of  the  intention  of  the  parties ;  the  prevention  of  competition 
in  business  being  an  "act  injurious  to  trade,**  within  the 
statute.    Paine  Lumber  Co.  v.  Neal,  212  F.,  266.  6—448 

,88.  Charaoter  and  Effect  of,  How  to  Be  Judged. — ^The  character  and 
effect  of  a  conspiracy  is  not  to  be  Judged  by  dismembering  it 
and  viewing  its  separate  parts,  but  only  by  looUng  at  it  as 
a  whole.    U.  8.  v.  Patten,  226  U.  S.,  644.  4—768 

84.  Oontiniianoe  of  Conspiracy. — A  conspiracy  to  restrain  or  monop- 
olize trade,  in  violation  of  the  Sherman  Law,  by  obtaining 
control  of  a  competitor  throng  a  pledge  of  a  majority  of  its 
stock  to  secure  a  loan  to  a  stockholder,  and  then  voting 
to  suspend  business  until  further  order  of  the  board  of 
directors,  continues,  so  far  as  the  statute  of  limitations  is 
concerned,  so  long  as  any  further  action  is  taken  in  fur- 
therance of  the  conspiracy.    U.  8.  v.  Ki$sel,  64  L.,  ed«,  1168. 

8--828 

86.  8ame.— Although  mere  continuance  of  result  of  a  crime  does 
not  continue  the  crime  itself,  if  such  continuance  of  resolt 
dep^ftds  upon  continuous  cooperation  of  the  conspirators, 
the  conspiracy  continues  until  the  time  of  its  abandonment 
or  success.    U.  8.  v.  Ki89€l,  216  U.  8.,  607.  8--823 
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Yrvrem,  Xi  Tretnned  to  Haye  Continued  TTBtll  Objeet  Ao- 
•ompUihfid.— A  oonsfvlracy  proved  to  h&Te  been  formed  is 
premimed  to  bave  conttnned  until  its  object  was  accomplished. 
Bteen  t.  U.  8^  102  F.,  &  4--487 

t7.  OoBtlaaei  So  Loag  as  Partnership  in  Orlninal  Parpoie  Oon- 
ttnnet. — ^Where  a  conspiracy  was  in  existence  more  than 
three  years  prior  to  the  finding  of  an  indictment,  and  oon- 
tlnned  into  snch  period  of  limitation,  it  is  not  absolutely  es- 
sential to  support  a  conviction  therefor  that  anything  should 
be  done  in  furtherance  of  the^  conspiracy  within  the  tiuree 
years,  since  a  conspiracy  is  not  merely  an  agreement  to  do  an 
unlawful  thing,  <Nr  a  lawful  thing  by  unlawful  means,  but  is 
Initiated  by  the  agreement,  and  it  continues  so  long  as  the 
partnership  continues,  whether  anything  is  done  in  further- 
ance of  it  or  not    Patterson  ▼.  U,  8.,  222  F.,  680.         5—106 

tt.  Same— Parties  to  Oonspiracy. — ^Where  an  unlawful  end  Is  sought 
to  be  effected,  and  two  or  more  persons,  actuated  by  the  com- 
mon purpose  of  accomplishing  that  end,  work  together  in 
any  way  in  furtherance  of  the  unlawful  sdieme,  every  one 
of  said  persons  becomes  a  member  of  the  conf4;»lracy,  al- 
though the  part  any  one  was  to  take  therein  was  a  subordi- 
nate one,  or  was  to  be  executed  at  a  remote  distance  from 
the  other  conspirators.    U.  8.  v.  CasMy,  67  F.,  702.      1—466 

t9.  Same. — ^Anyone  who,  after  a  conspiracy  is  formed,  and  who 
knows  of  its  existence.  Joins  therein,  becomes  as  much  a 
party  thereto  from  that  time  as  if  he  had  originally  con- 
4>ired.  17.  8,  v.  Babeooh^  Fed.  Gas.  No.  14487,  8  DUL, 
cited.    Ih.  1—466 

80.  Mutt  Be  at  Least  Two  Parties. — ^Where  an  indictment  against 

a  number  of  defendants  charges  them  with  a  conspiracy 
among  themselves  and  with  others  in  restraint  of  interstate 
trade  and  commerce,  in  violation  of  section  1  of  the  Sherman 
Law,  or  to  monopolize  any  part  of  such  trade  and  com- 
merce, in  violation  of  section  2,  to  warrant  a  conviction,  it 
must  be  found  that  at  least  two  of  the  defendants  were 
parties  to  such  a  ccmspiracy.  !7.  8.  v.  iiffieriomi  yepval 
8tcrm  Co.,  172  F.,  460.  8—687 

81.  One  Joining  After  Oontpiraoy  Formed,  as  Mneh  a  Oo-eonspirator 

as  if  Party  to  Designing  It — One  who  learns  of  a  conspiracy 
or  unlawful  combination  after  it  is  formed,  and  then  Joins  it 
or  knowingly  aids  in  tbB  execution  of  the  scheme  and  shares 
In  Its  profits,  becomes  from  that  time  as  much  a  co-consplrator 
as  if  he  were  one  of  those  who  originally  designed  it  U,  8, 
T.  L.  8.  d  M.  8.  Ittf,  Oo.eiaL,20S  F..  807.  6-4»9 

88.  Ofloers  of  the  Mannftioturing  Department  of  a  Corporation, 
and  Having  Vothing  to  Do  with  Competition,  not  Parties 
to  Contpiraey. — Those  officers  and  agents  of  a  company  manu- 
facturing and  selling  cash  registers  having  nothing  to  do  with 
competition,  as,  for  instance,  those  in  the  manufacturing  de- 
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lyartment,  could  not  be  said  to  be  parties  to  a  coavlracj  on 
the  part  of  its  officers  and  agents  to  restrain  and  destroy  the 
interstate  trade  of  its  competitors.    Paiterwm  t.  U.  S^  222  F., 
681.  5—100 

tt.  BaiM— Perseai  Xaowing  of,  Vot  Parties  to,  Vnlew  bf  WoH  «r 
Seed,  Thty  Become  Parties  to  It — It  was  not  soffloieiit  to  make 
persons  parties  to  a  conspiracy  that  they  knew  of  it,  or  ae- 
quiesced  in  it,  if  they  did  not  by  word  or  deed  become  a  party 
to  it    lb.  5— -109 

M.  Xvldenoe — ^Aets  of  One  Party. — ^Where  several  persons  are 
proved  to  have  combined  together  for  the  same  illegal  pur- 
pose, any  act  done  by  one  of  them,  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  common 
object,  is,  in  the  contemplation  of  the  law,  the  act  of  the 
whole  party,  and  therefore  the  proof  of  such  act  will  be 
evidence  against  any  of  the  others  who  were  engaged  in  the 
omsplracy.    U.  8.  v.  CasHdy,  67  F.,  688.  1 — i48 

SI.  Same — ^Deolarations  by  Parties. — ^Any  declaration  made  by  one 
of  the  parties  during  the  pendency  of  the  illegal  enterprise, 
is  not  only  evidence  against  himself,  but  against  all  the  other 
conspirators,  who,  when  the  combination  is  proved,  are  as 
much  responsible  for  such  declarations,  and  the  acts  to 
which  they  relate,  as  if  made  and  committed  by  themselves. 
This  rule  applies  to  the  declaration  of  a  co-oonsplrator» 
although  he  may  not  himself  be  under  prosecution,     lb. 

1-^456 

M.  4ets  of  Agents  Aots  of  PrlaoipaL— The  acts  of  agents  and  em- 
ployees in  furtherance  of  a  conspiracy  are  the  acts  of  the 
principal.  Aloika  8.  8.  Co,  v.  Inter.  lAmg8haremen'$  Ast**, 
236  F..  969.  6—680 

S7.  Are  Seldom  Capable  of  Proof  by  Direct  Testimoay. — Conspiracies 
are  seldom  capable  of  proof  by  direct  testimoi^  and  a  con- 
spiracy to  accomplish  that  which  is  their  natural  consequence 
may  be  inferred  from  the  things  actually  done.  Bastem 
8iQte%  Ret.  Lum.  Deal.  A%tfn  v.  17.  £f.,  234  U.  B.,  612.    4-^73 

J8.  Same— Xeans  Contemplated-^^AUegations  and  Proofs.— It  is  not 
incumbent  upon  the  prosecution  to  prove 'that  all  the  means 
set  out  in  the  indictment  were  in  fact  agreed  upon  to  carry 
out  the  conspiracy,  or  that  any  of  them  were  actually  used 
or  put  in  operation.  It  is  sufficient  if  it  be  shown  that  one 
or  more  of  the  means  described  in  the  indictment  were  to 
be  need  to  execute  that  purpose.    U.  B,  v.  CaeMUf  67  F.,  708. 

1—464 

•9.  Proseeution  for  Oonsplraey^-SuilloieBoy  of  Xvldeaoe. — ^Bvidenoe 
omsideFed  in  a  prosecution  for  conspiracy  in  restraint  of 
Interstate  trade  and  commerce  in  violation  of  the  Sherman 
Law  and  held  sufficient  to  require  the  submission  of  the  case 
to  Ute  Jury.    Sieere  v.  U.  8^  192  F.,  1.  4-489 
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40.  Aequittal  wot  a  Bar  to  ProMoutioii  for  Vvtire  Aets  ContlaiilBg 

the  Conspinusy. — A  conspiracy  to  restrain  or  monopolize  in- 
terstate commerce,  in  violation  of  the  Sherman  Law,  is  neces- 
sarily a  eontinning  one,  and  its  illegality  is  npt  alone  In  the 
act  of  confederating  or  engaging  in  the  conspiracy,  but  also 
in  its  continuation,  so  that  a  Judgment  of  conviction  or  acquit- 
tal in  a  prosecution  of  those  engaged  in  it  is  not  a  bar  to  their 
subsequent  prosecution  tor  continuing  and  carrying  fbrward 
the  same  eonqiiraGy  thereafter,  which  is  a  new  violation  of 
the  Uw.    U.  8.  V.  Bwift,  186  F.,  1015.  4— Tl 

41.  If  Its  Purpose  is  to  Bestrain,  ]>egree  of  Beitraint  is  Isuna- 

teriaL — ^If  the  purpose  of  a  conq;»lracy  is  to  restrain  inter- 
state trade,  within  the  meaning  of  the  Sherman  Law,  the 
deipree  of  restraint  effected  thereby  is  immaterial  to  the  of- 
fense.   17.  8.  V.  PatterBim  et  ol.,  201  F.,  722.  9—97 

42.  Hot  Essential  That  Its  Xxeeation  WiU  Beneflt  the  Co&ipirators.— 

To  bring  a  conspiracy  within  the  Sherman  Law,  it  is  not  es- 
sential that  its  execution  be  of  any  beneflt  to  the  conspira- 
tors»  it  being  sufficient  that  it  will  be  in  restraint  of  an- 
other's interstate  trade  or  commerce.  Patterson  v.  U,  8., 
222  F.,  619.  (h-91 

4S.  flame — ^Extent  of  Trade  Conspired  Against  Is  ImmateriaL — ^Under 
the  Sherman  Law,  section  1,  relative  to  conspiracies  in  re- 
straint of  interstate  commerce,  the  extent  of  the  interstate 
trade  or  commerce  conq[)ired  against  is  immaterial,  and  a 
conspiracy  between  the  officers  and  agents  of  one  competitor 
on  its  behalf  to  restrain  a  single  interstate  sale  or  shipment 
by  another  competitor  is  covered  by  it    lb.  S — 81 

44.  Good  Xotives  of  Conspirators  flfo  Defense. — Under  the  Sherman 

Law,  which  denounces  unreasonable  competition  and  con- 
spiracies, a  "  conspiracy  "  may  have  as  an  element  the  seek- 
ing of  an  unlawful  end  or  the  employment  of  unlawful 
means,  and  the  good  motives  of  the  consfpirators  are  no  de- 
fense.   U.  £r.  V.  Motion  Picture  Patent9  Co.,  225  F.,  806. 

e-218 

45.  Bespoasihility  Vot  lessened  Beeanse  Valawfnl  Xeans  Employed 

Bfot  Sffeotlve. — ^The  responsibility  of  those  who  unlawfully 
place  substantial  obstacles  in  the  legitimate  channels  of 
interstate  commerce  Is  not  lessened  by  the  fact  that  some  of 
the  persons  engaged  in  such  oHnmerce  are  able  by  superior 
agility  to  surmount  the  obstacles  and  that  others  by  strength 
are  able  to  break  them  down.    17.  8.  v.  HoUis  (not  reported). 

6—896 

46.  Persons  Engaging  in  One  Whieh  Bireetly  Impedes  Commerce, 

Presumed  to  Have  Intended  That  Eesnlt.— Persons  engaging 
in  a  consgincy  which  necessarily  and  directly  will  impede 
and  burden  interstate  conuneroe,  contrary  to  section  1  of 
the  Sherman  Law,  making  it  a  criminal  offense  to  engage 
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In  a  comsplracy  in  restraint  of  Interstate  commeroe,  are 
chargeable  with  intending  that  result     17.  8.  v.  Patten^  57 
L.  Bd.,  883.  4—750 

47.  Hot  All.  Coniplratort  Veed  Be  Traders  la  Order  to  Briag  It 
WitldB  the  Sherman  Aet— -The  alleged  conspirators  need  not 
all  be  traders  in  order  to  bring  their  conspiracy  within  the 
condemnation  of  the  Sherman  Law,  of  combinations  in  re- 
straint of  interstate  or  for^gn  commerce,  or  the  monopoliza- 
tion or  attempt  to  monopolize  any  part  thereof.  Kash  t. 
U.  fif.,  229U  S.»873;57L.Ed.,  1232.  5—240 

45.  Oonspiraey  It  Within  Vroriilons  of  Sherman  Law,  Though  for 
a  Time  It  May  Tend  to  Stimulate  Competition. — ^A  conspiracy 
*to  comer  the  market  in  a  commodity,  though  it  may  tend  to 
stimulate  competition  for  a  time,  is  within  the  provisions 
of  the  Sherman  Law,  making  it  a  criminal  offense  to  engage 
In  a  conspiracy  in  restraint  of  interstate  commerce,  if  it  also 
operates  to  thwart  the  usual  operation  of  the  laws  of  supply 
and  demand,  to  withdraw  the  commodity  from  the  normal 
current  of  trade,  to  enhance  the  price  artificially,  to  hamper 
.  users  and  consumers  in  satisfying  their  needs,  and  to  produce 
practically  the  same  evils  as  does  the  suppression  of  com- 
petition.    V.  8.  V.  Patten,  57  L.  Bd..  883.  4—767 

49.  A  eombinatlon  of  labor  organizations  whose  professed  objeot  is 

to  arrest  the  operation  of  the  railroads  whose  lines  extend 
from  a  great  city  into  adjoining  States  until  such  roads 
aeoede  to  eertain  demands,  made  upon  them,  whether  such 
demands  are  in  themselves  reasonable  or  unreasonable.  Just 
or  unjust,  is  an  unlawful  conspiracy  in  restraint  of  trade  and 
.  conmierce  among  the  States,  within  the  Sherman  Law, 
and  acts  threatened  in  pursuance  thereof  may  be  restrained 
by  imjunotion,  under  section  4  of  the  law.  U.  8.  t.  BUiott, 
62  F.,  801.  1—262 

50.  A  eombinatlon  to  incite  the  employees  of  all  the  railways  in 

the  oountry  to  suddenly  quit  their  service,  without  any 
dissatisfaction  with  the  terms  of  their  employment,  thus 
paralysing  utterly  all  railway  traffic,  in  order  to  starve  the 
railroad  oompaaies  and  the  public  into  eompelling  an  owner 
ef  cars  used  in  operating  the  roads  to  pay  his  employees 
more  wages,  they  having  no  lawful  right  so  to  compel  him, 
is  an  unlawful  conspiracy  by  reason  of  its  purpose,  whether 
such  purpose  is  effected  by  means  usually  lawful  or  others 
wise.    Thomat  v.  Cifk,  N.  O.  d  T.  P.  Ry.  Co,,  62  F.,  871. 

1—286 

51.  Same.— Sueh  eombinatlon,  its  purpose  being  to  paralyze  the 

interstate  commerce  of  the  country,  is  an  unlawful  oon- 
spiraey, within  the  Sherman  Law,  declaring  illegal  every 
contract,  ocNnbination,  or  conspiracy  in  restraint  of  trade 
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or  CMiimerce  among  the  several  States.    V,  B.  t.  Pattenon, 
65  F.,  e06,  disapproved.    lb.  1—286 

it.  Same — Obstmotliig  ICailt. — Such  combination,  where  the  mem- 
bers intend  to  stop  all  man  trains  as  well  as  other  trains, 
and  do  delay  many,  in  violation  of  Revised  Statntes,  section 
8986,  punishing  anyone  willfully  and  Imowingly  obtructing 
or  retarding  the  passage  of  the  mails,  it  an  anlawfal  oon- 
tplrasy,  although  the  obstruotioa  ii  effected  by  merely  quit- 
ting emplaymeat    lb.  1—291 

n.  Any  cemMaatioa  or  ooasplraey  on  the  part  of  any  elasi  of  men 
who  by  vloleaee  and  Intiaildatioa  prevent  the  passage  of 
laUroad  trains  engaged  in  interstate  commerce  is  in  viola- 
tion of  the  Sherman  Law,  declaring  illegal  every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce  among  the  States.  /•  re 
Qrand  Jury,  02  F.,  840.  1—801 

Mb  A  eembinatlon  ef  persons,  without  regard  to  their  occupation, 
whioh  will  have  the  elTeet  to  defeat  the  provisioas  ef  the 
interstate  oommeroe  law,  inhibiting  discrimidations  In  the 
transportation  of  freight  and  passoigers,  and  further  to 
restrain  the  trade  or  oommeroe  of  the  eountry,  will  be  ob- 
noxious to  the  penalties  prescribed  in  seetion  5440,  Bevised 
Statutes,  relating  to  eonspiraoy.  WaierhouM  v.  Comer,  65 
F.,  140.  1—120 

IS.  Vet  Unlawful  for  Members  of  Labor  Vnion,  by  Peaeeable  Xeans, 
to  Induee  Persons  to  Join  the  Vnion. — Since  members  of  a 
trade-union  have  a  lawful  right  to  induce  persons  employed 
in  the  same  general  business  to  Join  the  union  in  order  to  se- 
cure as  high  wages  as  possible,  compatible  with  the  successful 
operation  of  the  business,  a  combination  to  accomplish  such 
purposes  by  peaceable  and  lawful  methods,  so  long  as  they 
refrain  from  resorting  to  unlawful  measures  to  effectuate  the 
same,  does  not  constitute  a  conspiracy.  MitchtU  v.  Hitdhr 
man  Coal  d  Coke  Co.,  214  F.,  708.  6—822 

St.  Same— Threats  oi  Labor  Organiser,  Saving  Vo  Authority  to 
Carry  Them  Into  Execution,  InsuiBoient  to  Show  a  Conspiracy 
to  Compel  TTnionixatioa  of  Xines. — Threats  of  an  organiser 
employed  to  induce  mine  workers  to  form  a  local  of  the 
United  Mine  Workers  of  America,  to  unionise  the  employees 
of  complainant's  mine  or  shut  it  down,  he  having  no  authority 
to  carry  the  threats  into  execution,  were  insuflSclent  to  show 
a  conspiracy  to  compel  the  unionization  of  the  mine  by  un- 
lawful means.    lb.  6 — 628 

67.  The  Xxerelse,  by  Employees,  of  Bight  to  Strike,  Vot  ITnlawfal. — 
The  exercise  by  employees  of  their  right  to  combine  and 
strike  to  obtain  better  wages,  though  it  interferes  with  the 
employer's  business.  Is  not  an  unlawful  conspiracy,  whidi  en- 
titles the  employer  to  an  injunction  restraining  acts  in  lur- 
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therance  thereof  which  are  in  themflelyes  lawfoL    Tri-CUif 
Trades  Council  y.  American  Steel  FoundriCM,  288  F.,  782. 

SS.  Only  Those  Whioh  Are  ITnreasonahly  in  Beitraint  of  Trade  and 
Commeroe  Are  Corered  by  the  Sherman  Law.<— The  Sherman 
Law  declaring  illegal  every  contract,  combinati<Ni  in  the 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  States  or  with  foreign 
nations  covers  only  contracts,  combinations,  and  conspiracies 
which  are  unreasonably  in  restraint  of  interstate  trade  or 
commerce,  though  possibly  every  conspiracy  is  imreasonahly 
in  restraint  th^eof,  on  the  theory  that  there  can  be  no 
reasonable  conspiracy,  or  conspiracy  to  do  a  reasonable 
thing.    Patterson  v.  U,  8.,  222  F.,  ei8.  »-M 

99.  Between  Competttorii  or  Between  Oflloers  of  One  Competitor 
Agaiait  Another  Are  Covered  by  the  Sherman  Law. — ^The  Sher- 
man Law  includes  conspiracies  between  competitors,  or  be- 
tween the  officers  and  agents  of  one  competitor,  on  its  be- 
half,*against  another  competitor,  and  also  in<dudes  conspir- 
acies between  any  persons  against  any  other  person,    /d. 

»— 90 

iO.  Contpiraoy  to  Injure  in  Buiinect. — The  action  of  an  association 
of  manufacturers  in  adopting  a  resoluticm  denouncing  a 
dealer  in  the  product  they  manufactured,  who  bought  and 
sh^iped  such  product  to  custcmiers  in  other  States  and  for- 
eign countries,  and  in  printing  such  resolution  in  circulars, 
and  mailing  the  same  to  other  manufacturers  and  customers 
of  the  dealer,  whereby  his  business  was  Injured,  constituted 
an  illegal  combination  or  conspiracy  in  restraint  of  intovtate 
and  forrign  conmierce,  and  gives  the  person  injured  a  right 
of  action  in  a  circuit  court  of  the  United  States,  under  the 
Sherman  Law,  to  recover  the  damages  sustaiped.  Qibbs  v. 
McNeeley,  102  F.,  584.  8—25 

See  also  Statutes,  102. 

•i.  Samo— To  Ban  a  Comer  in  Cotton,  Within  Terms  of  Shesmaa 
Law. — ^A  coDfiq[>iracy  to  run  a  comer  in  the  available  supply 
of  a  staple  commodity,  such  as  cotton,  nominally  a  subject 
of  interstate  trade  and  commerce,  to  be  acoomplished  by 
purchase  for  future  delivery,  coupled  with  a  withholding  from 
sale  for  a  limited  time,  thereby  enhancing  artiflcifilly  its 
price  to  all  buyers  throughout  the  country,  is  within  the 
terms  of  the  Sherman  Law,  which  makes  it  a  criminal  offense 
to  engage  in  a  conspiracy  in  restraint  of  interstate  commerce, 
since  by  Its  necessary  operation  it  will  directly  and  n«te- 
rlaUy  in^pede  and  burden  such  commerce.  17.  &  v.  Patten, 
57  L.  Bd^  888.  4—757 

88.  BowdMT  Tnitt— The  Xeve  Baet  that  a  Xajority  of  Stook  of  One 
Gonijpaay  ii  Owned  l%y  Another  Bid  Bot  Alone  Show  Con- 
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tyifaey. — ^The  mere  fact  that  the  majority  of  the  stock  of 
corporations  engaged  in  the  manufacture  and  sale  of  powder, 
other  than  black  blasting  powder,  was  owned  or  controlled 
by  a  corporation  engaged  in  mannfactnring  blade  blasting 
powder,  did  not  al<»ie  show  that  the  former  corporations 
participated  in  a  conspiracy  by  the  latter  to  injure  the  trade 
and  business  of  another  manufacturing  Mack  blasting  pow- 
der, suing  all  the  corporations  for  damages  under  section  7 
of  the  Sherman  Law.  Buckeye  Powder  Oo,  t.  Du  Pomt  Pow- 
der 00^  228  F.,  886.  4—004 
63.  Attempt  of  Conspiratort  to  Ooeree  Von-membezs  from  Dealing 
with  Blacklisted  Persons,  Illegal  Coaipiraey. — ^Interstate  ship- 
pers of  an  especially  desirable  variety  of  potato  formed  a 
shippers'  association,  the  members  of  which  made  75  per  cent 
of  all  interstate  shipments  of  such  potatoes.  The  association 
acted  through  a  committee  which  was  authorised  to  determine 
whether  any  person  producing,  receiving,  or  dealing  in  such 
potatoes  was  undesirable.  Persons  adjudged  undesirable 
were  put  on  a  blacklist,  which  was  circulated  among  the  mem- 
bers, who  were  forbidden  under  a  penalty  from  having  any 
business  dealings  with  blacklisted  persons.  The  blacklist 
was  also  circulated  among  non-members,  dealing  in  potatoes 
as  buyers,  sellers,  commission  merchants,  or  otherwise,  and 
such  non-members  were  notified  that,  unless  they  ceased  deal- 
ing with  blacJdisted  persona  they  would  be  blacklisted,  and 
members  of  the  association  would  no  longer  deal  with  them. 
An  indictment  for  conspiracy  in  restraint  of  trade  did  not 
state  the  object  of  the  association  or  the  reasons  for  which 
persons  were  blacklisted.  J7eM,  that  on  demurrer  It  must  be 
assumed  that  these  reasons  were  legitimate,  and  hence  the 
indictment  did  not  show  that  defendants  were  not  within 
their  rights  in  forming  the  association,  blacklisting  persons, 
and  agreeing  that  the  members  would  not  deal  with  such 
blacklisted  persons,  but  that  in  going  outside  its  own  mem- 
bership and  attempting  to  coerce  non-members  from  dealing 
with  those  blacklisted  it  was  an  Illegal  conspiracy.  U.  8,  v. 
Kitig,  229  F.,  27&  6-410 

GomTzmnov. 

L  Constitittional  Guaranty  of  Right  of  Assembly  and  Tree 
gpeeoh. — ^Inciting  the  employees  of  a  receiver,  who  is  oper- 
ating a  railroad  under  the  order  of  a  court,  to  leave  his 
employ,  in  order  to  carry  out  an  unlawful  conspiracy,  is 
not  protected  by  constitutional  guaranties  of  the  right  of 
assembly  and  free  speech,  and  is  not  less  a  contempt  be- 
cause effected  by  words  only,  if  the  obstruction  to  the  opera- 
tion of  the  road  by  the  receiver  is  unlawful  and  malicious. 
Thomas  v.  On.,  N,  O.  d  T.  P.  By.  Co.,  62  F.,  aUL  1—266 
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fL  The  eonttitntioiial  freedom  of  contract  as  to  the  tme  and  nuun- 
agement  of  property  does  not  Include  the  right  of  railroad 
companies  to  combine  as  one  consolidated  and  powerful  asso- 
ciation for  the  pnxpoM  of  stifling  competition  among  tiiem- 
selTes,  and  of  thus  keeping  their  rates  and  charges  higher 
than  they  might  otherwise  be  nnder  the  laws  of  compeCttion« 
even  If  their  rates  and  charges  are  reasonable  U.  8,  v. 
Joint  Traffic  Asm.,  171  U.  8.,  505.  1—^69 

5.  Legislation  which  renders  unlawful  contracts,  the  direct  elTect 

of  which  is  to  shut  out  ftom  interstate  oommeroe  the  opera* 
Hon  of  the  general  law  of  competition,  is  not  an  interferenee 
with  the  general  liberty  of  contract  possessed  by  the  citizen 
under  the  fifth  amendment  to  the  Oonstitution.    Ih.       1--029 

4.  The  eonstitutional  guaranty  of  liberty  of  the  indiyldual  to  enter 
into  private  contracts  does  not  limit  the  power  of  Congress 
so  as  to  prevent  it  from  legislating  upon  the  subject  of  oon- 
traets  in  restraint  of  interstate  or  foreign  commerce.  Ad' 
dyttane  Pipe  d  Steel  Co.  v.  U.  8.,  175  U.  8.,  211.  1—1009 

g.  The  provision  in  the  Constitution  regarding  the  liberty  of  the 
citizen  is  to  some  extent  limited  by  the  commerce  clause;  and 
the  power  of  C!ongress  to  regulate  interstate  commerce  com- 
prises the  right  to  enact  a  law  prohibiting  the  citizen  from 
entering  into  those  private  contracts  which  directly  and  sub- 
stantially, and  not  merely  indirectly,  remotely,  incidentally, 
and  collaterally,  regulate,  to  a  greater  or  less  degree,  com- 
merce among  the  States,    ip  1 — 1024 

6.  Constitutional  Right  of  Private  Contract  Limited  by  Interstate 

Commerce  Clause. — The  constitutional  guaranty  of  liberty  to 
the  individual  to  enter  into  private  contracts  is  limited  to 
some  extent  by  the  commerce  clause  of  the  Ck>nstitution,  and 
Ck>ngress  may,  in  the  exercise  of  the  power  conferred  by 
such  clause,  prohibit  private  contracts  which  operate  to 
directly  and  substantially  restrain  interstate  commerce. 
U.  8.  V.  Northern  SecurUies  Co.,  120  P.,  721.  S— 215 

7.  The  constitutional  guaranty  of  liberty  of  contract  does  not  pre- 

vent Congress  ftom  prescribing  the  rule  of  free  competition 
for  those  engaged  in  interstate  and  international  commerce. 
Northern  Securities  Co.  v.  United  States,  108  U.  8.,  19T. 
(Harlan,  Brown,  McKenna,  Day.)  11—340 

g.  Same.— The  constitutional  guaranty  of  liberty  of  contract  is 
not  infringed  by  a  Federal  court  decree  enjoining  the  Vorth* 
em  Securities  Co.,  a  corporatiim  formed  in  pursuance  of 
a  combination  of  stockholders  in  two  competing  interstate 
railway  companies  for  the  purpose  of  aoquiring  a  controlling 
Interest  in  the  capital  stock  of  such  companies,  from  exer- 
cising the  powers  acquired  by  such  corporation  by  virtue  of 
its  acquisition  of  such  stock.    (^8  L.  ed,,  679.)  S— 842 
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t.  Only  raiA  acts  as  direotly  interfere  with  the  freedom  of  inter- 
state commerce  are  prohibited  to  the  Statet  by  the  CSonstitu- 
tion.    Fieid  ▼.  Barber  Asphalt  Co^  194  U.  S^  ei&        »-^665 

10.  Artiole  lY— Has  Hothins  to  Do  with  the  Gondaot  of  IndiTldiiaU 

or  CorporatioBB. — ^Article  IV  of  the  Constitution  of  the  United 
States  only  prescribes  a  rule  by  which  courts,  Federal  and 
State,  are  to  be  guided  when  a  question  arises  in  the  prog- 
ress of  a  pending  suit  as  to  the  faith  and  credit  to  be  given 
by  the  court  to  the  public  acts,  records,  and  Judicial  proceed- 
ings of  a  State  other  than  that  in  which  the  court  is  sitting. 
It  has  nothing  to  do  with  the  conduct  of  individuals  or  cor- 
porations. Minnesota  ▼.  Northern  Securities  Co^  DM  U.  S., 
4&  S-{»8 

11.  Voarth  Amendment    See  iMMUNmr,  14,  15;  Wirifsssss,  8,  20; 

Sbabgh,  2rA;  OospoaATioNS,  18,  14,  25;  and  Ck>i7STS,  88. 

18.  Xlfth  Amendment  See  Goubts,  56,  58;  Imkunitt,  1,  8,  7,  9, 
11,  16,  18;  and  WirmessBs,  1,  2,  4,  11-13,  15,  16,  20,  28. 

IS.  fourteenth  Amendment — It  is  not  the  purpose  of  the  Four- 
teenth amendment  to  prevent  the  States  from  classifying  the 
subjects  of  legislation  and  making  different  regulations  as 
to  the  property  of  different  Individuals  differently  situated. 
The  provision  of  the  Federal  Ck>nstitution  is  satisfied  if  all 
persons  similarly  situated  are  treated  alike  in  privileges 
conferred  or  llablUttes  Imposed.  Fietd  v.  Barber  AsphaU 
Paving  Co.,  194  U.  S.,  618.  %-fW 

14  Same. — ^A  State  statute  which  provides  that  certain  Improve- 
ments are  not  to  be  made  if  a  majority  of  resident  owners  of 
property  liable  to  taxation  protest,  is  not  unconstitutional 
because  it  gives  the  privilege  of  protesting  to  them  and  not 
to  non-resident  owners.    lb.  % — 559 

li.  Same.— Discrimination  in  favor  of  agricultural  products.  See 
OonnoUy  v.  Union  Sewer  Pipe  Co.,  184  U.  S.,  540.         »^119. 

IS.  Bistlnetlon  Between  Vlfth  and  Fourteenth  Amendments. — ^There 
is  a  substantial  distinction  between  the  fifth  amendment  of 
the  Federal  Constitution,  which  is  obligatory  only  on  the 
United  States,  and  secures  due  ivocess  of  law,  and  the 
fourteenth  amendment,  which  is  obligatory  on  the  States 
and  prohibits  the  denial  of  the  equal  protection  of  the  laws; 
the  latter  expression  being  broader  than  the  former,  though 
the  mere  denial  of  equal  protection  of  the  laws  may  run 
Into  the  other  limitation.  Mere  discrimination,  however, 
does  not  necessarily  have  that  effect  U.  B.  v.  N.  F.,  jf.  H. 
d  H.  R.  Co.,  165  F.,  745.  S--529 

17.  Same.— '* Due  proeeu  of  law"  does  not  prohibit  the  establish- 
ment of  &q;«cial  commissions  or  the  assignment,  of  special 
Judges  for  the  trial  of  a  specific  offender,  so  long  as  there 
is  a  compliance  otherwise  with  the  rules  of  the  common  law. 
lb.  S-«29 
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IS.  Same — ^the  ezprettions  "due  prooeM  of  law*'  and  ''tlM  law  of 
the  land  "  are  synoDymoua.    lb.  S— IS8D 

It.  Slgniiloaaoe  of  Its  ProrlBio&s,  How  to  Be  Oathered.— Provlsloiis 
of  the  GonstltutiOD  of  the  United  States  are  not  mathematical 
formulas  having  their  essence  in  their  form,  hut  are  organic 
liTing  institntions  transplanted  from  Bnglish  soiL  Their  sig- 
niHcance  is  not  to  be  gathered  simply  from  the  words  and  a 
dictionary,  but  by  considering  their  origin  and  the  line  of 
their  growth.    Oompers  v.  17.  fi.,  233  U.  S.,  610.  4—799 

SOl  The  ProTltion  of,  Prohibiting  States  from  Pasiinir  Iawb  Impair- 
ing Obligation  of  Contraets,  Is  not  a  Limitation  Upon  Con- 
gveii.— The  constitutional  provisions  prohibiting  the  States 
from  passing  laws  Impairing  the  obligations  of  contracts  is  not 
a  limitation  upon  the  powers  of  Congress,  to  whidi  it  has  no 
apEilication.    U.  8.  v.  UfUted  Shoe  MacK  Co.,  284  F.,  151. 

S--829 
COmTKUOTIOV  OV  STATUTES. 

1.  Conatmotion  Whioh  Has  Beoome  Bale  of  Property  Will  Het  Be 
Ovemled  by  Supreme  Court — Where  a  great  majority  of  the 
courts  to  which  Congress  has  committed  the  interpretation  of 
a  law  have  construed  it  so  that  the  line  of  decisions  has  be- 
come a  rule  of  property,  the  Supreme  Court  should  not,  in  the 
absence  of  clear  reason  to  the  contrary,  overrule  those  de- 
cisions on  certiorari,  and  so  held  in  this  case  after  reviewing 
the  decisions  sustaining  the  rule  of  contributory  infringement 
Henry  v.  A.  B.  Dick  Co.,  224  U.  S.,  Sa  0—768 

S.  Same— The  Patent  Law  Should  Be  Construed  so  as  to  ^ire  Bffeet 
to  Pvrpose  of  It — ^The  patent  statute  is  one  creating  and  pro- 
tecting a  true  monopoly  granted  to  subserve  a  broad  public 
policy,  and  it  should  be  construed  so  as  to  give  effect  to  a 
wise  and  beneficial  purpose.     lb.  0—796 

S.  Will  Be  so  Constmed  as  to  Bender  It  Talid.^Where  a  statute 
may  be  so  construed  as  will  render  it  valid,  such  construc- 
tion should  be  adopted.    Tharbum  v.  Gofes,  225  F.,  617. 

0—202 

4  Courts  Xust  Aseertain  What  Statute  Condemns,  in  Determining 
Whether  Acts  Are  Within  Its  Condemnation. — ^In  order  to 
decide  whether  acts  charged  are  within  the  condemnation  of 
a  statute,  the  court  must  first  ascertain  what  the  statute  dpes 
condemn  and  that  involves  its  construction.  U.  8.  v.  Patten, 
226  U.  S.,  585.  4—702 

S.  Where  Ho  Statutory  Provision  to  Guide,  a  Federal  Statute  Must 
Be  Construed  with  Beferenee  to  the  Common  Law,  eto. — 
Where  there  is  no  statutory  provision  to  guide  it  a  Federal 
statute  must  be  construed  with  ref^ence  to  the  common  law 
prior  to  the  Declaration  of  Independence;  there  he- 
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ing  no  Federal  common  law.    UrUted  Copper  See,  Oo.  t. 
Amalgamated  -Copper  Co.,  232  F.,  577.  %    148 

See  also  Statxttobt  Oonstbtjction. 
COHmiPT. 

L  XnterfereAoe  with  BeoelTer— Impeding  Operation  of  Eailroad.— 
Any  willful  attempt,  with  knowledge  that  a  railroad  is  in 
the  hands  of  the  court,  to  prevent  or  Impede  the  receiyer 
thareof  appointed  by  the  court  from  complying  witii  the 
ordar  of  the  court  in  running  the  road,  which  Lb  unlawful, 
and  wliich,  as  between  private  individuals,  would  give  a  right 
of  action  for  damages,  is  a  contempt  of  the  order  of  the 
court    Thomas  ▼.  Cin.,  N.  O.  d  T,  P.  Ry.  Co.,  02  F.,  810. 

1—263 

ft.  flaiM— Inttigating  Strike — ^ITnlawfnl  Combination. — ^Maliciously 
inciting  employees  of  a  receiver,  who  is  operating  a  railroad 
under  order  of  the  court,  to  leave  his  employ,  in  pursuance 
of  an  unlawful  combination  to  prevent  the  operation  of  the 
road,  thereby  inflicting  injuries  on  its  business,  fbr  wliich 
damages  would  be  recoverable  if  it  were  operated  by  a  pri- 
vate corporation,  is  a  contempt  of  the  court    75.  1 — ^283 

S.  lame — Constitational  Guaranty  of  Right  of  Aiiembly  and  Free 
^peeeh. — Such  inciting  to  carry  out  an  unlawful  conspiracy 
is  not  protected  by  constitutional  guaranties  of  the  right  of 
assembly  and  free  speech,  and  is  not  less  a  contempt  because 
effected  by  words  only,  if  the  obstruction  to  the  operation 
of  the  road  by  the  receiver  is  unlawful  and  malicious.    16. 

1—202 

4  Contempt — ^Froeeeding  in  Equity — Conclniiveneu  of  Answer. — 
In  proceedings  for  contempt  in  equity,  a  sworn  answer,  how- 
ever full  and  unequivocal,  is  not  conclusive,  even  in  the  case 
o<  a  stranger  to  the  bill  for  the  injunction  wlilch  has  been 
violated.    U,  8.  v.  DeU,  64  F.,  788.  1—839 

5.  Bame-^nitlfleatioa— Irregnlaritiet. — ^Where  a  court  had  JurUh 
dlctlon  of  an  injunction  suit,  and  did  not  exceed  its  powers 
therein,  no  Irregularity  or  error  in  the  procedure  or  in  the 
order  can  justify  disobedience  of  the  writ    75.  1 — 840 

f.  iune. — In  a  proceeding  for  contempt  in  disobeying  an  injunc- 
tion, the  sufElciency  of  the  petition  for  the  injunction,  in 
respect  to  matters  of  form  and  averment  merely  can  not  be 
questioned.    Ih,  1—840 

7.  Contempt — ^Trial  by  Court — Though  the  same  act  constitute  a 
contempt  and  a  crime,  the  contempt  may  be  tried  and  pun- 
ished by  the  court.    75.  l-n349 

8b  Contempt — ^Tiolation  of  Injunction— Censplmey. — ^Where  de- 
fendants, directors,  and  general  officers  of  the  American 
Railway  Union,  in  combination  with  members  of  the  union, 
engaged  in  a  conspiracy  to  boycott  Pullman  cars,  in  use  on 
railroads,  and  for  that  purpose  entered  into  a  conspira<7 
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to  restrain  and  hinder  interstate  commerce  in  general^  and, 
in  furtherance  of  their  design,  those  actively  engaged  in  the 
strike  nsed  tlireats,  violence,  and  othjer  unlawful  means  of 
interference  with  the  operations  of  the  roads,  and,  instead 
of  respecting  an  injunction  commanding  them  to  desist,  per- 
sisted in  their  purpose,  without  essential  change  of  conduct, 
they  were  guilty  of  contempt    lb.  1 — 375 

9.  Same — ^Interference  with  Receiver. — ^Any  improper  interference 
with  the  management  of  a  railroad  in  the  hands  of  receivers 
is  a  contempt  of  the  court*s  authority  in  making  the  order 
appointing  the  receivers,  and  enjoining  interference  with 
their  control.    lb.  1—376 

10.  The  order  of  the  Circuit  Court  lading  the  petitioners  guilty  of 

contempt,  and  sentencing  them  to  imprisonment,  wss  not  a 
final  Judgment  or  decree.   In  re  Debs,  158  U.  S.,  573.      1 — 573 

11.  Violation  of  Injunction — Contempt — ^An  injunction  having  been 

issued  and  served  upon  the  defendants,  the  Circuit  Court 
had  authority  to  inquire  whether  its  orders  had  been  dis- 
obeyed, and  when  It  found  that  they  had  been  disobeyed,  to 
.  proceed  under  Revised  Statutes,  section  725,  and  to  enter 
fthe  order  of  punishment  complained  of.    lb.  1—508 

18.  Same — ^Habeas  Corpus. — ^The  Circuit  Court  having  full  Juris- 
diction in  the  premises,  its  findings  as  to  the  act  of  disobe- 
dience are  not  open  to  review  on  habeas  corpus  in  this  or 
any  other  court    Jb.  1 — 698 

IS.  Witness-— Incriminating  Evidence. — Where  a  witness  is  com- 
mitted for  contempt  in  refusing  to  answer  all  of  a  series  of 
questions,  for  the  reason  that  the  answers  would  tend  to 
criminate  him,  and  some  of  the  answers  would  have  that 
tendency,  he  should  not  be  denied  relief  on  habeas  corpus 
because  some  of  the  questions  might  be  safely  answered. 
Foot  V.  Buchanan,  113  F.,  156.  9—104 

14  Although  the  subpccna  duces  tecum  may  be  too  broad  in  its 
requisition,  where  the  witness  has  refused  to  answer  any 
question,  or  to  produce  any  books  or  papers,  this  objectioa 
would  not  go  to  the  validity  of  the  order  committing  him 
for  contempt    Hale  v.  Henkel,  201  U.  S.,  43.  9--874 

15.  Civil  and  Criminal  Are  Diiferent,  and  Chivemed  by  Different 
Bales. — Civil  and  criminal  contempts  are  essentially  different 
and  are  governed  by  different  rules  of  procedure.  Gfompert 
T.  Bucks  Stove  d  Range  Co.,  221  U.  S.,  444.  ^—785 

IS.  Same^^ivil  Contempt  Beined. — ^A  proceeding,  instituted  by  an 
aggrieved  party  to  punish  the  other  party  for  contempt  for 
affirmatively  violating  an  injunction  in  the  same  action  in 
which  the  injmiction  order  was  issued,  and  praying  for 
damages  and  costs,  is  a  dvil  proceeding  in  contempt  and  n 
part  of  the  main  action,  and  the  court  can  not  punish  ^e 
oonteo^pts  by  imprisonment  for  a  definite,  term;  the  only 
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punishment  is  by  fine  measured  by  the  pecnniary  injury  sos- 
talned.    lb.  4—784 

17.  Same — In  Criminal,  Party  Entitled  to  Protection  Agalntt  8elf- 

Inorlmlnation. — In  criminal  proceedings  for  contempt  the 
party  against  whom  the  proceedings  are  instituted  is  entitled 
to  the  protection  of  the  constitutional  provisions  against  siM- 
incrimination.    lb,  4—785 

18.  Same — ^Yarlanoe  Between  the  Procedure  to  Puniih  Civil  and 

Criminal  Contempts. — ^There  is  a  substantial  variance  between 
the  procedure  adopted  and  punishment  Imposed,  when  a 
punative  sentence  appropriate  only  to  a  proceeding  for 
criminal  contempt  is  imposed  in  a  proceeding  in  an  equity 
action  for  the  remedial  relief  of  an  Injured  party.    /&. 

4—789 

19.  li  Hot  Criminal!  When  Up  to  Time  of  Seateaoe,  It  Treated  as 

Part  of  Original  Proceeding.— A  punitive  sentence  appropriate 
only  to  a  proceeding  at  law  for  criminal  contempt  where  the 
contempt  consisted  in  doing  that  which  had  been  prohibited 
by  an  injunction  could  not  properly  be  Imposed  in  contempt 
proceedings  which  were  instituted,  tried,  and,  up  to  the  mo- 
ment of  sentence,  treated  as  a  part  of  the  original  cause  in 
equity.    /&.,  57  L.  Ed.,  797.  4—785 

80.  Vone  the  Less  Offensive,  Because  Right  of  Trial  by  Jury  Does 
Hot  Extend  to  Them. — Contempts  are  none  the  less  offensive 
because  trial  by  Jury  does  not  extend  to  them  as  a  matter  of 
constitutional  right,    Oompera  v.  U.  8.,  283  U.  S.,  610.    4—700 

81«  Same — ^Are  Hone  the  Less  Crimes  Within  Section  1044,  Although 
Bight  of  Trial  by  Jury  Does  Hot  Extend  to  Them. — Criminal 
contempts  are  none  the  less  crimes  within  the  meaning  of 
Bev.  Stat  §  1044,  prescribing  a  three  years'  limitation  for 
criminal  prosecutions,  because  the  constitutional  right  of 
trial  by  Jury  in  criminal  cases  does  not  extend  to  such  con- 
tempts,   lb.,  58  L.  Bd.,  1115.  4—799 

IS.  Writing  of  Letters  by  Party  Enjoined  Critidsiag  Injunction,  etc. 
But  Hot  Calculated  to  Incite  Disobedience  to  It,  Hot  a  Con- 
tempt— ^Under  section  725,  Rev.  Stat,  authorizing  United 
States  courts  to  punish  contempts  of  their  authority,  but  pro- 
viding that  such  power  shall  not  be  construed  to  extend  to 
cases  except  the  misbehavior  of  any  person  in  their  presence 
or  so  near  thereto  as  to  obstruct  the  administration  of  Justice, 
the  writing  of  letters  by  a  party  enjoined  from  doing  certain 
acts,  criticizing  the  Government  and  the  litigation  instituted 
by  it,  resulting  in  the  injunction,  but  not  directly  calculated 
to  incite  disobedience  to  the  injunction  decree,  was  not  a. 
contempt  U.  8.  v.  Southern  Wholesale  Qrocmr^  A89*n,  207 
F.,  444,  IH-828 

M825*-nl8 U 
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L  CoAtiaet  for  Xntlxe  Produet— A  contract  with  an  Independent 
manufacturer  for  the  entire  product  of  his  plant  is  not  In 
itself  a  contract  in  illegal  restraint  of  trade.  Oarter-Crume 
Co.  V.  Ferrung,  68  F^  439.  X— «46 

8.  Same. — If  an  independent  manufacturer  contracts  to  sdl  his 
entire  product,  without  knowledge  of  similar  contracts  made 
by  the  buyer  with  ottier  manufacturers,  and  without  any 
knowledge  of  the  fact  that  such  contract  was  Intended  by 
the  buyer  as  one  step  in  a  general  scheme  for  monopolising 
the  trade  in  that  article  and  controlling  prices,  such  inde- 
pendent manufacturer  can  not  be  held  to  have  oqo^iired 
against  the  freedom  of  commerce,  or  to  liave  made  a  con- 
tract in  illegal  restraint  of  trade.    Ih,  1—847 

S,  Farohase  of  Basinets — Combinatiott  la  Restraint  of  Tnide.— <A 
contract  by  which  a  person  sells  his  property  and  business 
good  will  to  another  can  not  be  repudiated  on  the  ground  that 
the  purchaser  acquired  the  property  fbr  the  purpose  of  ob- 
taining a  monopoly  of  the  business  and  in  pursuance  of  an 
illegal  combination  in  restraint  of  interstate  trade  and  com- 
merce.    OamorS'MoCowneU  Co.  t.  McConneU^  140  F.,  412. 

4  Jkune^— la  order  to  defeat  a  suit  to  eaforoe  snoh  a  eontraet  on 
the  ground  that  its  enforcement  is  sou^t  to  aid  and  facili- 
tate the  carrying  out  of  an  illegal  combination  to  monopolize 
intoBtate  trade  and  commerce,  it  must  appear  that  the  con- 
tract is  directly  connected  with  such  unlawful  purpose,  and 
not  merely  collateral  thereto.    lb,  8—819 

8.  Same. — ^Although  the  oombiaation  may  be  unlawful,  an  aotion 
for  the  perf onaanoe  of  the  contract  eaa  not  be  defeated  upon 
the  ground  that  plaintiff  is  carrying  on  Its  business  in  an 
unlawful  manner  as  a  monopoly.    Ih,  8—820 

f.  Same. — ^An  agreement,  as  incidental  to  the  sale  of  property  as  a 
business,  that  the  seller  will  not  eater  into  a  competing  busi- 
ness, is  TSlid  aad  enforeeable,  notwithstanding  it  is  in  partial 
restraint  of  trade.    lb.  8—820 

7.  Same— Bpeeiflo  ]^rfonaano^^4taile  of  Business— Bajoising  Yio- 

latlon. — A  teurt  of  equity  will  enjoin  a  defendant  from  vio- 
lating a  contract,  clearly  shown,  by  which  he  deliberately 
obligated  himself  for  a  yaluable  consideration  not  to  engage 
in  a  certain  business.    lb.  8—824 

8.  Purehaser  of  BlTer  Craft  not  XelioTed  ftom  Obligation  to  Pay 

Parehase  Prioe  Beoaaie  of  His  Agreement  to  Maidtaia  Pres* 
eat  Ttaflo  Bates.— A  purdiaser  of  rivef  craft  can  Aot  in- 
▼oke  the  Sherman  Law  to  relieve  him  from  his  obligation 
to  pay  the  purchase  price,  because  of  his  covenant  to  main- 
tain the  present  traffic  rates,  which  Is  not  declared  by  the 
contract  to  enter  into   the    consideration    of    the 
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especially  wliere  the  ntet  referred  to  prlsiarily,  if  not  ex- 
dnsiyely*  relate  to  domettio,  and  not  to  interstate,  buBineu. 
Cineinnati,  etc.,  Paeket  Co,  ▼.  Bay,  200  t7.  8^  ITD.  11—867 
••  Sante. — A  eontraet  It  not  to  be  attumed  to  oontem^te  unlawful 
results  nnlesB  a  fair  construction  requires  it    lb,         % — 872 

10.  Sante. — ^Where  a  eontraet  relates  to  eonuneroe  between  points 

within  a  State,  both  on  a  boundary  river,  it  will  not  be  con- 
strued as  falling  within  the  prohibitions  of  the  Sherman 
Act  beeanse  the  Tei sola  affected  by  the  contract  sail  over  soil 
belonging  to  the  other  State  while  passing  betweoi  the  intra- 
state points.    lb.  S— 872 

11.  Same. — ^Xren  if  there  is  some  interfexenee  with  interstate  com- 

meree,  a  eontraet  is  not  neeessarily  void  under  the  Rienaan 
law  if  such  interference  is  insignificant  and  merely  inci- 
dental and  not  the  dominant  purpose;  the  contract  will  be 
construed  as  a  domestic  contract  and  its  yalidity  determined 
by  the  local  law.    lb.  S— 872 

IS.  Same. — ^A  contract  fbr  sale  of  vessels,  even  if  they  are  engaged 
in  interstate  commerce,  is  not  neeessarily  void  beeause  the 
vendors  agree,  as  is  ordinary  in  case  of  sale  of  a  business  and 
its  good  will,  to  withdraw  from  busineu  for  a  speeiSed 
period.    lb.  S— 878 

IS.  Any  eontraet  or  eontbinatlon  whieh  direetly  and  substantially 
restriets  the  right  of  an  interstate  earrier  to  fix  its  own  rates, 
independently  of  its  natural  competitors,  places  a  direct  re- 
straint upon  interstate  commerce,  in  that  it  tends  to  prevent 
competition,  and  is  in  violation  of  the  aet,  whether  the 
rates  actually  fixed  be  reasonable  or  unreasonable.  V.  8.  v. 
V&rthem  SeouHHes  Co.,  120  F.,  721.  S— 215 

It.  Oontraeti— Proprietary  Xedieines.— A  system  of  contracts  made 
by  the  manufacturer  of  a  proprietary  medicine  between  him 
and  wholesale  dealers,  to  whom  alone  he  sold  his  medicine, 
by  wliich  they  were  bound  to  sell  only  at  a  eertain  priee  and 
to  retail  deal^v  designated  by  him,  and  between  him  and 
the  retail  dealers  by  which,  in  consideration  of  being  so  des- 
ignated, they  agreed  to  sell  to  consumers  only  at  a  certain 
price,  is  not  unlawful  as  in  restraint  of  trade,  but  is  a  rea« 
sonaMe  provision  for  the  protection  of  the  manufacturer's 
trade,  and  he  is  entitled  to  an  injunction  to  restrain  a  de- 
fendant from  inducing  other  parties  to  such  contracts  to 
viohite  the  same.  Hartman  v.  John  D,  Park  d  Sons  Co.^ 
146  P.,  368.  S-1000 

See  also  Dr,  MUes  Medkxa  Co.  t.  Jaynee  Druff  Co.,  149  F.,  888. 

li.  A  eontraet  for  the  sale  of  merehandise  is  not  rendered  illegal  by 
the  fast  that  the  selling  eerporation  is  a  trust  or  monopoly 
organised  in  violation  of  law,  either  Federal  or  8tate»  the 
oontract  of  sale  being  collateral  and  having  no  direct  rela- 
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tion  to  the  anlawfal  scbeme  or  combination.  Chicago  WM 

Paper  MiUs  ▼.  General  Paper  Oo^  147  F.,  491.  »— 1027 

16.  Contraott  Umitiag  Gliaraoter  of  XaterUl  to  be  Used  to  that 

CoatroUed  by  a  Single  CorporatioB. — ^Where  tbe  contract  for 
the  paving  of  a  street  with  asphalt  limited  the  kind  of 
asphalt  to  be  used  to  Trinidad  asphalt,  such  fact,  and  the 
further  fact  that  such  aiq;>halt  was  controlled  by  a  single 
corporation,  was  not  yiolatlYe  of  the  commerce  clause  of  the 
Constitution  or  of  the  Sherman  Law  and  did  not  affect  the 
▼alidity  of  the  contract  Field  t.  Barber  Asphalt  Pav.  Oo^ 
117  F.,  925.  »— 108 

Affirmed,  194  U.  S.,  618  (%-665). 

17.  niegaL — ^Parties  to  a  transaction  adjudged  to  violate  the  Antl- 

Tmst  Aot  are  not  exempt  from  the  doctrine  in  pari  deUeto 
on  the  theory  that  they  acted  in  good  faith  and  without 
intent  to  violate  the  law,  where,  with  knowledge  of  the 
facts  and  of  the  statute,  they  acted  under  the  mistaken  sup- 
position Qiat  the  statute  would  not  be  held  ai^licable  to 
the  facts.  Sarriman  v.  Northern  Beourities  Co^  197  U.  S., 
244.  »-669 

Affirming,  134  F.,  331  (8—618). 

Reversing,  132  F.,  464  («— 687). 

18.  Same.— Property  delivered  under  an  ezeented  Illegal  oontfaot 

can  not  be  reoovered  back  by  any  party  in  pari  delicto,  and 
the  courts  can  not  relax  the  rigor  of  this  rule  where  the 
record  discloses  no  special  considerations  of  equity*  Justice, 
or  public  policy,    /b.  f— 713 

10.  Same.— Where  a  vendor  after  transferring  shares  of  railway 
stock  to  a  corporation  in  exchange  fbr  its  shares  becomes  a 
director  of  the  purchasing  corporation  and  partidpates  in 
acts  consistent  only  with  absolute  ownership  by  it  of  the 
railway  stocks,  and  does  so  after  an  action  has  been  brought 
to  declare  the  transaction  illegal,  his  right  to  reteind  the 
contract  and  compel  restitution  of  his  original  railway 
shares,  if  it  ever  existed,  is  lost  by  acquiescence  and  laches. 
lb.  S— 715 

80.  lifeot  of  Illegal  Provisions— Divisibility. — Stipulatimis  in  a  con- 

tract which  are  invalid  as  in  restraint  of  trade,  if  capable 
of  being  construed  divisibly,  do  not  affect  the  validity  of 
other  provisions.  U.  8.  Consolidated  Seeded  BaMn  Co.  v. 
CHriffln  (6  BkeUey  Co.,  126  F.,  864.  »— 288 

81.  Same — Validity— When  Question  for  Jury.— Oonceding  that  a 

contract  legal  in  its  terms  and  in  its  consideration  may  be 
rendered  illegal  as  against  public  policy  by  reason  of  the 
intention  of  the  parties  to  so  use  it  as  to  commit  civU  injury 
to  third  persons,  where  the  evidence  as  to  such  intuition  is 
conflicting,  the  contract  can  not  be  declared  illegal  by  the 
ccMirt  as  matter  of  law.    /b«  8—296 
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tt.  Sireot  ef  niemem  Law  upon  Oontraota  Ia  BeitralBt  of  Trade 
wbiek  at  Commen  Law  Were  Vet  Ualawf uL— The  effect  of 
tlie  Sherman  Law  Is  to  render  contracts  in  restraint  of 
trade,  as  applied  to  interstate  commerce,  unlawful  in  an 
affirmatiye  or  positive  sense,  and  pnnisliable  as  a  misde- 
meanor, and  also  to  create  a  right  of  dvil  action  for  dam- 
ages in  fftyor  of  persons  injured  thereby,  and  a  remedy  by 
injunction  in  taror  both  of  private  persons  and  the  public 
against  the  execution  of  such  contracts  and  the  maintenance 
of  such  trade  restraints.  U.  S.  y.  Addyston  Pipe  d  Steel 
Co.,  85  F.,  2TL  1—772 

See  also  OofUinetiUa  WaU  Paper  Co,  v.  Lewi$  Yoioht  d  8on$ 
Co^  148  F^  989  (t— 44) ;  212  U.  S.,  227  (8--480). 

18.  The  itatate  ii  not  limited  to  contracts  or  eombinatioAs  whieh 
momopoUse  interstate  oommeroe  in  any  given  eomttodtty, 
but  seeks  to  reach  those  which  directly  restrain  or  impair 
the  freedom  of  interitate  trade.  The  law  reaches  contracts 
and  combinations  which  may  fall  short  of  complete  control 
of  a  trade  or  business,  and  does  not  await  the  eonsolidation 
of  many  small  combinations  into  the  huge  ''trust"  which 
shall  control  the  production  and  sale  of  a  commodity.  Che$ih 
peake  d  O.  Fuel  Co.  v.  UnUed  States,  115  F.,  610, 624.     8—168 

84.  Jippliet  to  Common  Carriert  by  Ballroads — Coatraeti  Affeotteg 
Bates. — ^The  provisions  respecting  contracts,  combinations, 
and  conspiracies  in  restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  countries,  contained  in 
the  Sherman  Law,  apply  to  and  cover  common  carriers 
by  railroad;  and  a  contract  between  them  in  restraint  of 
such  trade  or  commerce  Is  prohibited,  even  though  the  con- 
tract is  entered  into  between  competing  railroads,  only  for 
the  purpose  of  thereby  affecting  traffic  rates  for  the  tran»> 
portation  of  persons  and  property.  (7.  8.  v.  Tram-Mo.  Ft. 
Asm.,  166  U.  S.,  290.  1—648 

88.  Act  Applies  to  All  Contracts  in  Eettraint  of  Interstate  or  Eor- 
eign  Commeree — ^Hot  Coailned  to  Unreasonable  Xestraints. — 
The  prohibitory  provisions  of  the  Sherman  Law  apply  to  aU 
contracts  in  restraint  of  interstate  or  foreign  trade  or  com- 
merce without  exception  or  limitation ;  and  are  not  confined 
to  those  in  which  the  restraint  is  unreasonable.    lb.     1 — 648 

88.  Test  of  Legality  of  a  Contract  or  Combination. — ^The  Sherman 
Law  does  not  leave  to  the  courts  the  consideration  of  the 
question  whether  the  restraint  is  or  is  not  unreasonable 
and  such  as  would  have  rendered  the  contract  invalid  at 
common  law.  The  only  question  in  each  caie  where  the 
validity  of  a  contract  or  combination  under  the  law  is 
involved  is  whether  or  not  its  ncoeuary  effect  is  to  reitralm 
Interstate  oommeroe.  Cheiapeake  d  Ohio  Fuel  Co.  v.  U.  8., 
116  F^  6ia  8—151 
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t7.  8ft»e.— The  test  of  tbe  violatlaa  of  the  Shegwwi  Law,  Iff  a  oon- 
tract  or  comblnatloii.  Is  its  effect  upon  oompefcltloa  in  com- 
merce among  the  States.  If  its  necessary  effect  is  to  stifle 
or  to  directly  and  substantially  restrict  interstate  conmierce» 
it  falls  under  the  ban  of  the  law,  but  if  it  promotes,  or  only 
inddoitally  or  indirectly  restricts,  competition,  while  its 
main  purpose  and  chief  effect  are  to  promote  the  business 
and  increase  the  trade  of  the  makers,  it  is  not  denounced 
or  avoided  by  that  law«  PhUUp$  v.  lola  PartlaM  CemmU 
Co^  125  F.,  503.  a— 284 

tS*  The  Sherman  Law  Is  act  intended  to  aifeot  ooatraett  whieh  have 
only  a  remote  and  indireot  bearing  on  eommeroe  between  the 
States.    Fieid  v.  Barber  AaphaU  PavkHf  Co.,  104  U.  S.,  in& 

t8.  The  Sherman  Law  does  not  apply  to  a  oontraet  or  eenbinatloa 
lelatlBa  to  the  busiaesi  of  manaiaotaring  within  a  State. 
RoMtuon  ▼.  Suburban  Brick  Co.,  12T  F.,  804.  S— 812 

90.  The  Sherman  Law  does  not,  and  could  not  constitutionally, 
affeet  any  monopoly  or  coatraet  in  restraint  of  trade,  unleu 
It  interferes  dUreetly  and  substantially  with  interstate  eom- 
meroe, or  commerce  with  foreign  nationa  U,  8.  y.  AddysUm 
Pipe  d  Stea  Co.,  78  F.,  712.  1—690 

ML  What  Contraots,  Combinations,  or  Ooaspiraeies  Violate  the  Sher- 
man Law. — ^Byery  contract,  combination,  or  conspiracy,  the 
neeessaxy  effect  of  whieh  is  to  stiile  or  to  directly  and  snh- 
stantiaUy  restrict  competition  in  commerce  among  the  States 
Is  in  restraint  of  interstate  commerce,  and  yiolates  section 
1  of  the  Sherman  Law.  WhittveU  t.  OotUinetaal  Tobaooo 
Co.,  125  F.,  454.  S— 271 

St.  What  Aots,  Contraots,  and  Combinations  Bo  Hot  Violate  the  Sher- 
man Law.— Acts,  contracts,  and  combinations  which  promote, 
or  only  incidentally  or  indirectly  restrict,  competition  in 
commerce  among  the  States,  while  their  main  purpose  and 
chief  effect  are  to  foster  the  trade  and  increase  the  business 
of  those  who  make  and  operate  them,  are  not  in  restraint  of 
Interstate  commerce  or  violatiye  of  section  1  of  tbe  Sherman 
Law.    Jb.  S— 283 

SS.  Section  1  of  the  Sherman  Law  makes  a  distinction  between  a 
contract  and  a  combination  or  con^iracy  in  restraint  of 
trade.    Bice  v.  Standard  OU  Co.,  184  F.,  464.  S— 633 

S4.  Contract  for  Sale  of  Goods  by  Xember  of  Combination. — Section 
1  of  the  Sherman  Law  does  not  Inyalldate  or  preveat  a  re- 
eoyery  for  the  breach  of  a  collateral  contr^ot  for  the  manu- 
facture and  sale  of  goods  by  a  member  of  a  oombinatioa 
formed  f6r  the  purpose  of  restraining  interstate  trade  in  such 
goods.  Sadley  Dean  Plate  OlasM  Co.  y.  EighianA  Qlasa  Co., 
143  F.,  242.  S— 005 
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H-  A  fystem  of  ooatraott  between  nnunLfactnren  aad  whdletale 
ftjod  retail  aiereliaiits  by  wUcb  the  manufacturers  attempt 
to  ooatrol  not  merely  the  prlees  at  which  its  agents  may  sell 
Its  producfa,  but  the  prioes  for  all  sales  by  all  dealers  at 
wholesale  or  retail  whether  purchasers  or  sub-purchasers, 
^minating  all  con4>etition  and  fixing  the  amount  which  the 
consumer  shall  pay,  amounts  to  restraint  of  trade  and  Is 
invalid  both  at  conmion  law,  and,  so  far  as  it  affects  inter- 
state commerce,  under  the  Sherman  Law.  Dr.  Milet  M^iofU 
do,  V.  John  D.  Park  d  Song  Co,,  ^  U.  S.,  400.  4—24,  82 

^  Same. — 8aeh  agreements  are  not  excepted  from  the  general  rule 
i^id  rendered  yalid  because  they  relate  to  proprietary  medi- 
cines manufactured  under  a  secret  process  but  not  under 
letters  patent;  nor  is  a  manufacturer  entitled  to  control 
jprices  on  all  sales  of  his  own  products  in  restraint  of 
trade.    /&,  4—81 

$7.  Same. — ^The  rights  enjoyed  by  a  patentee  are  derived  from  statu- 
tory grant  under  authority  conferred  by  the  Constitution, 
and  ^e  the  reward  received  in  exchange  for  advantages  de- 
rived by  the  public  after  the  period  of  protection  has  ex- 
pired ;  and  the  rights  of  one  not  disclosing  his  secret  process 
so  as  to  secure  a  patent  are  outside  of  the  policy  of  the 
patent  laws,  and  must  be  determined  by  the  legal  principles 
applicable  to  the  ownership  of  such  process.    /&.  4 — 25 

SS.  Bame.-r-The  proteetion  of  an  unpatented  process  of  mannfaeture 
doe^  not  necessigily  apply  to  the  sale  of  articles  manufac- 
tured under  the  process.    /5.  4 — ^26 

IS.  Same. — A  manufaotnrer  of  unpatented  proprietary  medidnes 
stands  on  the  same  footing  as  to  right  to  control  the  sale  of 
his  product  as  the  manufacturers  of  other  articles,  and  the 
fact  tfiat  the  article  may  have  curative  properties  does  not 
justify  restrictions  which  are  unlawful  as  to  articles  de- 
signed for  other  purposes.    lb,  4—27 

40.  Same. — A  manufactiirer  of  unpatented  articles  can  not,  by  rule 
or  notice,  in  absence  of  statutory  right,  fix  prices  for  future 
sales,  even  though  the  resbiction  be  known  to  purchasers. 
Whatever  rights  the  manufacturer  may  have  in  that  respect 
must  be  by  agreements  that  are  lawful.    15.  4 — ^28 

41*  license  Contract  Under  Patents  Hay  Constitute  a  Conspiracy 
in  Restraint  of  Trade.— Ck)nceding  that  a  number  of  patents 
relating  to  the  same  art  may  be  united  by  purchase  in  the 
same  ownership,  and  that  the  grant  of  combination  licenses 
thereunder  on  conditions  specified  may  he  within  the  lawful 
monopoly  given  by  the  patent  law,  yet  to  be  Immune  from  the 
<q[>eraUon  of  the  Sherman  Law  the  contract  must  be  referable 
solely  to  the  inventions  under  the  patents,  and  intended  to 
secure  a  monopoly  in  the  beneficial  use  of  specific  inventions 
cnty;  and  where  it  extends  beyond  such  purpojse,  and  is 
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intended  to  create  a  monopoly  in  the  mannfiactnre  of  tiie 
article  to  which  the  patents  relate  by  securing  and  holding 
for  the  benefit  of  the  parties  all  patents  resting  thereto 
under  which  such  mannftictare  may  be  carried  on,  and  not 
for  the  protection  of  patent  rights,  it  may  constitnte  a  con- 
spiracy and  combination  in  restraint  of  trade  in  Tlolatlcm 
of  the  law.  Indiana  Mfg.  Co,  v.  Ca^e  ThreMng  Mackime 
Co^  148  Fed.,  ZL.  S^26 

48.  Same. — Oomplainaat  acquired  by  parehaie  the  ownership  of,  or 
exolaiiTe  lieente  to  use,  21  TTnlted  Statet  and  2  Canadian 
pataits,  all  relating  to  pneumatic  straw  stackers,  and  con- 
federated all  of  the  manufacturers  of  threshing  madiines  in 
the  country  in  a  plan  of  uniform  licenses  under  the  combined 
patents  with  a  uniform  price  fixed  tor  the  product  and  pay- 
[  ment  of  royalty  to  complainant  for  each  machine  until  the 

'  end  of  the  full  term  of  any  of  the  patents  ar  of  any  which 

might  thereafter  be  acquired  by  complainant  It  thereafter 
acquired  numerous  other  patents,  until  it  held  over  100 
in  alL  The  devices  of  such  patents  were  not  all  capable 
of  conjoint  use  in  a  single  machine.  None  of  them  covered 
the  pioneer  inv^itlon  of  a  wind  stacker.  A  number  covered 
non-interfering  devices  performing  the  same  functions,  and 
capable  of  independent  use  by  different  manufacturers, 
and  many  were  of  no  practical  value,  and  not  used 
by  any  of  the  licensees.  Heid,  that  the  purpose  and  effect 
of  such  system  of  contracts  was  to  create  a  monopoly  in 
wind-stacker  products  without  reference  either  to  any  flpeclllc 
invention  or  the  validity  of  any  patent;  that  the  agreement 
fixing  the  selling  price  of  any  form  of  the  product  was 
not  attributable  to  any  patent  in  the  list  nor  to  flpeclllc 
invention  in  either  of  the  patent  devices,  and  was  not  within 
protection  of  the  patent  law,  and  that  the  combination  created 
by  such  contracts  was  in  restraint  of  trade  and  illegal  as 
in  violation  of  the  Sherman  Law,  and  the  contracts  not 
aiforceable  in  equity.    lb,  t — ^29 

4S.  Contracts  Aelating  to  Patented  Articles. — Oomplainant,  which 
was  the  owner  of  a  number  of  patents  relating  to  pneu- 
matic straw  stackers,  granted  licenses  to  manufacturers 
of  threshing  machines  by  which  they  were  given  the  right 
to  use  any  or  all  inventions  covered  by  such  patents  and  re- 
quired to  sell  stackers  made  thereunder  at  a  stated  price 
and  to  pay  complainant  a  royalty  on  each  stacker  so  made 
and  sold.  They  were  also  given  the  right  to  use  the  inven- 
tions covered  by  any  other  patents  relating  to  the  art  which 
should  thereafter  by  acquired  by  complainant,  and  it  did 
afterward  acquire  the  ownership  of  practically  all  patents 
relating  to  such  stackers.  Beld,  that  such  contracts  were 
not  in  restraint   of   competition   and   in   violation   of   the 
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Sherman  Law,  but  were  within  complainants  right  nnder 
the  iMitent  laws,  although  all  of  the  mannfactarers  of  thresh- 
ing machines  in  the  United  States  became  licensees,  there  be- 
ing no  right  in  the  pnblic  to  free  competition  in  articles  cov- 
ered by  patents.  Indiana  Mfg,  Co,  v.  Case  Th^resMng  Maeh, 
Co.,  154  F.,  869.  S— 288 

4C  Oostraoti  In  Bettriotion  of  Vse  of  Patented  Artlolet.— Contracts 
between  manufacturers  of  liquid  door  checks  tinder  ▼arioos 
patents,  by  which  each  agreed  to  restrict  its  own  trade  In 
tlie  article  of  his  own  inyention,  not  as  an  Incident  to  a 
grant  of  ri^ts  under  patents,  but  to  enhance  tlie  price  by 
the  removal  of  competition,  and  which  constituted  a  general 
plan  to  regulate  and  control  the  business  of  dealing  in  such 
checks  sold  in  interstate  commerce,  the  plan  comprehending 
the  maintenance  of  price,  the  pooling  of  profits,  the  elimina- 
tion of  competition,  and  restraint  of  improvements,  consti- 
tuted a  violation  of  the  Sherman  Law,  and  were  therefore 
unenforceable.  Blount  Mfg.  Co.  v.  Yaie  d  Towns  Mfg,  Co., 
lee  F..  556.  8—677 

48.  Same. — ^Where  oertaia  eoatraeis  between  maavfaetaren  of 
liquid  door  cheeki  restrained  each  of  the  parties  in  the 
exercise  of  its  rights  under  its  own  patents  and  in  the  sale 
of  its  articles  made  thereunder,  the  contmcts  were  not  ren- 
dered valid,  though  in  restraint  of  interstate  commerce, 
beeaase  they  also  authorized  each  of  the  parties  to  aie  pat- 
ented inveatioas  belonging  to  the  others.    lb,  8 — 685 

48.  Legality  of  Lieease  Contracts. — ^A  system  of  contracts  between 
the  owner  of  a  patent  for  rubber-tired  wheels  and  its 
licensees,  fixing  uniform  prices  and  the  percentage  of  the 
whole  output  which  should  be  made  and  sold  by  each 
licensee,  and  providing  that  the  business  of  all  should  be 
supervised  by  commissioners  appointed  by  the  licensor,  Is 
not  rendered  invalid  by  a  provision  for  the  accumulation  of 
a  fund  by  such  commissioners  with  power  to  use  the  same 
with  the  consent  of  a  majority  in  the  purchase  of  tires  from 
any  or  all  of  the  licensees  and  to  sell  the  same  to  the  trade 
at  such  prices  as  they  should  deem  for  the  best  interest  of 
all;  it  being  within  the  right  of  the  owner  of  the  patent, 
either  itself  or  through  its  licensees,  to  push  the  sale  of  its 
tires,  and  In  doing  so  to  undersell  the  makers  of  other  tires 
or  infringers.  Rubber  Tire  Wheel  Co.  v.  Mihoaukee  Rubber 
Works  Co,,  164  F.,  863.  8—280 

47.  Xoditeatloa  of  Contraot  with  licensees. — Since  the  public,  by 
licenses  to  manufacture  patented  automobile  tires,  only  se- 
cured the  right  to  purchase  the  tires  after  they  have  been 
manufactured  and  offered  for  sale,  and  has  no  right  to  have 
the  competition  between  the  different  licensees  continued, 
a  modification  of  the  licenses  between  the  owner  of  the  pat- 
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«iit  and  the  yarioiiB  licensees   regolatlng  the  mannftLctore 
and  sale  of  such  tires  was  not  ob]6cti<Kiable  as  a  raetraint  of 
trade^  in  violation  of  the  Sherman  I/aw.    Qo9hei^  Rubber 
Works  ▼.  Single  Tube  A.  d  S.  Tire  Oo,,  166  F.,  438.        S-^74 

49.  Sale  ef  Artiolet  Kade  by  Seoret  Prooeti. — The  owner  at  a  secret 
process  or  formula  is  not  protected  by  law  in  his  secret, 
but  he  may  protect  himself  by  contract  against  its  disdosnre 
by  one  to  whom  it  is  communicated  in  confidence,  or  restrict 
its  use  by  such  person,  and  such  contracts  are  not  in  re- 
straint of  trade  because  of  the  character  of  the  property 
right  in  the  secret  which  would  be  destroyed  by  its  disclosure, 
and  because  it  is  not  in  itself  an  article  of  commerce,  but 
such  considerations  do  not  apply  to  contracts  fix  the  sale 
of  the  manufactured  product  which  do  not  involve  a  dis- 
closure of  the  secret,  and  such  contracts  are  within  the  rules 
against  restraint  of  trade.  Park  d  Bone  Co.  v.  Sartman^ 
158  F.,  29.  8—2^ 

48.  8a«e. — ^The  fact  that  an  artide  of  commerce  is  sold  under  a 
trade-name  or  in  a  trade  dress  affords  it  no  exen^ition  from 
the  oommon-law  or  statutory  rules  against  restraint  of 
trade.    Ih.  8—242 

•0.  game — Single  Ceatraot — A  single  contract,  although  it  be  such 
as,  taken  alone,  may  not  be  within  the  rule  at  common  law 
against  contracts  in  restraint  of  trade,  which  is  one  of  a 
great  number  of  identical  contracts  made  between  the  pro- 
ducer of  an  unpatented  article  of  commerce  and  dealers 
therein,  forming  a  ''eorstem**  of  contracts,  which,  taken  as 
a  whole,  materially  affects  the  public  interests  by  stifling 
competition  and  trade  in  said  article,  is  an  unreasonable 
restraint,  and  within  the  rule  at  common  law  against  con- 
tracts in  restraint  of  trade,  if,  from  an  examination  of  the 
workings  of  the  whole  system,  it  appears  that  the  restraint 
is  actually,  though  not  ostensibly,  the  main  result  and  object 
of  the  system  of  contracts,  and  not  merely  ancillary  or 
incidental  to  another  and  legitimate  object    lb,  8—257 

8L  Same. — ^The  sole  manufacturer  of  a*  medicine  made  in  accord- 
ance with  a  secret  formula,  but  unpatented,  sold  the  same 
only  under  a  system  of  contracts  between  himsdf  and 
wholesale  dealers  to  whom  alone  he  sold  at  uniform  prices, 
by  which  they  bound  thems^ves  to  sell  at  a  certain  price 
and  only  to  retail  dealers  designated  by  him,  and  between 
him  and  such  retail  dealers,  by  which  in  consideration  of 
being  so  designated  they  bound  thems^ves  to  sell  to  eon- 
sumers  only  and  at  a  certain  price.  Such  contracts  had 
been  entered  into  as  the  manufacturer  alleged  by  a  large 
majority  of  the  wholesale  and  retail  druggists  in  the  United 
states.  JBTeld,  that  such  system  of  contracts  was  prima 
fade  illegal  both  at  oommoa  law  as  in  unreasonaWe  restraint 
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of  trade  and  under  tbe  Sherman  Law,  wbere  it  affected 
interstate  sales;  its  par];)ose  and  effect  being  to  prevent 
competition  between  purchasers  of  the  medicine  both  whole- 
sale and  retail,  and  that,  in  the  absence  of  allegation  of 
facts  showing  it  to  be  necessary  for  the  protection  of  the 
manufacturer's  business,  a  court  of  equity  would  not  aid  in 
the  enforcement  of  the  contracts  by  granting  an  injunction 
to  prevent  a  defendant,  who  was  not  a  party  thereto,  from 
buying  the  medicine  from  purchasers  who  were,  and  reselling 
the  same  at  any  price  it  might  see  fit    Id.  t — ^200 

8S.  Bale  of  Proprietary  Xediciae. — A  system  of  eontraets  between 
the  manufacturer  of  a  proprietary  medicine  made  in  ac- 
cordance with  a  secret  formula  but  unxMitented  and  all 
dealers  authorized  by  it  to  handle  such  medicine,  whether 
regarded  as  contracts  of  sale  or  agency,  by  which  Jobbers 
are  prohibited  from  selling  to  any  except  retailers  licensed 
by  such  manufacturer,  and  retailers  are  prohibited  from 
selling  to  any  save  those  licensed  to  buy  or  to  persons  buy- 
ing for  consumption  only,  and  neither  Jobber  nor  retailer 
Is  permitted  to  sell  except  at  prices  imposed  by  the  manu- 
facturer, the  purpose  and  effect  being  to  maintain  prices  by 
preventing  competition  in  price  between  either  Jobbers  or 
retailers,  where  it  affects  interstate  sales  is  illegal,  both 
at  conmion  law  and  under  the  Sherman  Law.  Dr,  Miles 
Medical  Co.  v.  J.  D.  Park  d  Sans  Co,,  164  F.,  801         S— 172 

SS.  Same. — Contraots  between  the  manufacturer  of  a  proprietary 
medicine  and  Jobbers  dealing  in  the  same  which  purport 
to  be  consignment  contracts  and  to  make  the  Jobbers  agents 
for  the  manufacturer  and  provide  that  title  to  the  goods 
shall  remain  in  the  manufacturer  until  they  are  sold  by  the 
Jobber  to  purchasers  whom  it  has  licensed  to  buy  the  same 
and  at  prices  fixed  by  it,  but  which  obligate  the  jobbers  to 
pay  a  fixed  price  for  the  medicine  without  the  right  to  return 
it  and  under  which  the  title  is  retained  even  after  the  price 
has  been  paid  or  "  advanced,"  are  mere  subterfuges  to  dis- 
guise purchasers  in  the  mask  of  agency  and  to  evade  the 
law  which  would  make  open  contracts  of  sale  with  the 
same  restrictions  upon  resale  illegal  as  in  restraint  of 
trade,  and  are  in  fact  contracts  of  sale  and  not  of  agen<7. 
lb.  8—478 

H.  By  Xanufaoturers  of  Bath-Tubs  to  Control  Prioes.— Sixteen 
corporations,  producing  78  per  cent  of  all  the  sanitary 
enameled  iron  ware,  such  as  bath-tubs,  sinks,  etc,  rnnde 
in  the  United  States,  by  mutual  agreement  previously  made, 
entered  into  contracts  by  which  they  bound  them(»lves  to 
sell  certain  grades  of  the  ware  only  at  prices  and  on 
terms  fixed  in  schedules  attached,  or  by  a  committee,  and 
only  to  Jobbers  who  should  sign  the  resale  contract  prepared 
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by  them.  Snch  contract  was  signed  bj  90  per  cent  of  the 
Jobbers  in  the  United  States,  and  bound  them  to  pnrchaae  only 
from  some  one  of  the  16  manufacturers,  and  to  sell  only  at 
prices  named  in  their  resale  price  lists.  Beld,  that  sudi  con- 
tracts entered  into  by  the  manufacturers  were  solely  for  the 
purpose  of  fixing  prices  and  destroying  competition,  and  con- 
stituted a  combination  in  restraint  of  interstate  conmieroe, 
and  an  attempt  to  monopolize  such  commerce,  which  was  un- 
lawful, as  in  violation  of  Sherman  Law.  C7.  B.  v.  Biandard 
Banitary  Mfg.  Co.,  101  F.,  182.  4-400 

58.  Illegality  of  Contract  Defense  to  Aetion  for  Beoorery  of  Prioe 
of  Wall  Paper  Sold. — Plaintiff  corporation  formed  an  illegal 
combination  of  manufacturers  and  wholesalers  of  wall  paper 
in  the  United  States,  which  constituted  a  restraint  of  inter- 
state commerce,  and  a  violation  of  the  Sherman  Law.  Under 
the  contract  between  plaintiff  and  the  manufacturers,  plain- 
tiff was  the  nominal  seller  of  all  the  wall  paper  manufactured 
by  the  combination,  though  it  was  actually  purchased  from 
various  Jobbers  or  mills  within  the  combination.  Defend- 
ants, wholesalers  of  wall  paper,  having  been  compelled  to 
enter  the  combination  and  agree  to  purchase  and  sell  wall 
paper  in  accordance  with  the  monopolistic  terms  of  tlie  con- 
tract, purchased  paper  from  various  members  of  the  OMn- 
blne,  for  which  plaintiff  brought  suit  Held  that,  since 
plaintiff  was  bound  to  rely  on  the  combination  contract  to 
show  its  capacity  to  sue,  the  illegality  thereof  constituted  a 
defense  to  the  action.  Continental  WaU  Paper  Co.  v.  Voight 
d  Sons  Co.,  148  F.,  950.  0—00 

60.  Contract  in  Hestraint  of  Trade  Unenforeeable. — ^Where  a  con- 
tract for  the  sale  of  a  business  in  which  defendant  was 
formerly  a  partner  provided  for  the  organization  of  com- 
plainant cori)oration  in  order  that  another  corporation, 
which  was  practically  a  trust,  organized  to  monopolize  the 
business  in  which  complainant  was  engaged,  and  declared 
that  for  a  specified  period  defendant  should  not  enter  into 
a  competing  business,  after  which,  and  as  a  part  of  the 
arrangement,  the  trust  corporation  acquired  a  monopoly  of 
the  business  in  the  United  States  and  stifled  competition, 
the  contract  was  in  violation  of  the  Sherman  Law,  to  prevent 
unlawful  restraints  and  monopolies,  and  was  therefore  unen- 
forceable.   McOonneU  v.  Camors-MoConnett  Co.,  152  F.,  SSL 

0—200 

67.  Sale  of  Basinesi  and  Good  WilL — ^The  sale  of  a  business  and 
the  good  will  pertaining  to  it,  and  an  agreement,  within 
reasonable  limitations  as  to  time  and  territory,  not  to  enter 
into  competition  with  the  purchaser,  when  made  as  a  part 
of  the  sale  of  the  business,  and  not  as  a  device  to  control 
commerce,  is  not  within  the  Sherman  Law,  but  such  act 


Digitized  by 


Google 


OONTBACTB.  173 

Index— Dlgeot 
renders  unlawfal  every  contract,  combination,  or  conspiracy 
which  directly  or  necessarily  operates  in  restraint  of  trade 
between  the  States  without  regard  to  the  form  which  the 
transaction  takes.  Dariut  Cole  Tran^p.  Co.  y.  WhUe  Star 
Line,  186  F.,  65.  4--37 

M.  Same— Lease  of  VeiseL — ^Libelant  and  respondent  were  both 
owners  of  steamers  mnning  regularly  between  Detroit  and 
Toledo,  and  for  a  number  of  years  had  operated  under  a 
pooling  arrangement  which  gave  them  a  monopoly.  At  the 
expiration  of  such  arrangement  libelant  sold  one  of  its  boats 
and  leased  the  other  to  respondent  for  a  term  of  three  years 
to  be  run  between  such  two  points,  and  at  the  same  time 
transferred  its  good  will,  and  agreed  not  to  engage  in  com- 
petition during  the  term.  The  rental  reserved  was  more 
than  the  steamer  could  have  earned  operated  indepoideiitiy. 
Heldf  on  the  evidence,  that  the  dominant  purpose  of  the  par- 
ties was  to  enable  respondent  to  maintain  its  monopoly  of  the 
business,  and  that  the  lease  was  void  as  in  violation  of  the 
Sherman  Law,  and  rent  could  not  be  recovered  thereon.    lb. 

W.  Sestraint  Xnst  Be  Direct  and  Substantial  in  Oharaeter. — ^To 
bring  any  transaction  within  the  condemnation  of  the  Sher- 
man Law,  it  must  be  a  contract,  combination,  or  conspiracy 
in  restraint  of  international  or  interstate  commerce,  and  this 
restraint  must  be  substantial  in  character  and  the  direct 
iMid  inmiediate  effect  of  the  transaction  complained  of.  U.  B. 
y»  Union  Paoiflo  B.  Co.,  188  F.,  109.  4— «1S 

M  Saiae — ^To  Strangle  Competition  by  Preventing  Coastmotion  of 
Competing  Bailway.--A  contract  to  strangle  a  threatened 
competition,  by  preventing  the  construction  of  an  immedi- 
ately projected  line  of  railway,  which,  if  constructed,  would 
naturally  and  substantially  compete  with  an  existing  line 
for  interstate  traffic,  is  one  in  restraint  of  interstate  com- 
merce, and  in  violation  of  the  Sherman  Law.    lb.  4--S24 

•1.  ZUegality  of  Contraots — Bestraint  of  Competition. — ^Where  the 
necessary  effect  of  an  agreement  between  manufacturers  is 
clearly  to  restrain  interstate  trade  within  the  purview  of 
the  Sherman  Law,  it  can  not  be  taken  out  of  the  category 
of  the  unlawful  by  general  reasoning  as  to  its  expediency 
or  non-expediency  or  the  wisdom  or  want  of  wisdom  of  the 
statute.     U.  8.  v.  Btandard  Sanitary  Mfff.  Co.,  191  F.,  182. 

4--410 

ft.  The  prohibitory  provisions  of  the  Sherman  Law  apply  to  all  con- 
tracts in  restraint  of  interstate  or  foreign  trade  or  com- 
merce, without  exception  or  limitation,  and  are  not  con- 
fined to  those  in  which  the  restraint  is  unreasonable.  Ware- 
Kramer  Tobaooo  Co.  v.  American  Tobaooo  Oo^  180  F.,  16B. 

t~787 
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68.  Xmmaterlal  Where  Zlleirftl  Contraet   Bntered  Into.— Where  a 

contract  directly  and  materially  affects  the  fioreign  com- 
merce of  this  country  by  being  put  into  effect  here,  it  is  im- 
matttlal  where  it  was  entered  into.  17.  B.  ▼.  Hamfnirff- 
American  Line,  200  F.,  807.  4—695 

64.  If  a  oontraet  in  restraint  of  trade  afTects  products  only  within 
the  limits  of  the  State,  it  is  subject  only  to  State  laws,  any 
remote  or  incidental  effect  on  interstate  commerce  being  in- 
aofacient  to  bring  it  within  the  Federal  law ;  but  if,  in  addi- 
tion, it  attempts  to  control  the  disposition  of  the  manufac- 
tured article  across  State  lines,  it  then  directly  affects  inter- 
state commerce,  and  is  within  the  prohibition  of  the  Sherman 
Law.  Penna,  Sugar  Bef.  Co:  v.  American  Sugar  Ref.  Co^ 
166  F.,  257.  »— 556 

66.  A  eontract  by  whieh  a  manaf  acturing  company  whose  products 
are  sold  in  interstate  commerce,  makes  another  sole  agent 
for  the  sale  of  its  products,  is  not  in  violation  of  the  Sher- 
man Law  as  in  restraint  of  interstate  trade  and  commerce; 
its  effect  on  su<±  conmierce,  if  any,  being  indirect  and  ind- 
dentaL    Virtue  v.  Creamery  Package  Mfg.  Co,,  179  F.,  117. 

6—798 

66.  iBgUsh  Bule  Sespeeting  Bight  of  Contract— At  the  time  of  the 

passage  of  the  Sherman  Law  the  English  rule  was  that  the 
indlTidual  was  free  to  contract  and  to  abstain  from  con- 
tracting and  to  exercise  every  reasonable  right  in  regard 
thereto,  except  only  as  he  was  restricted  from  voluntarily 
and  unreasonably  or  for  wrongful  purposes  restraining  his 
right  to  carry  on  his  trade.  (Mogul  Steamship  Co,  v.  Mc- 
Gregor, 1892,  A.  O.  26.)  Standard  OU  Co.  v.  U.  S.,  221  U.  S., 
56.  4—126 

67.  Same.— A  deciiion  of  the  House  of  Lords,  although  announced 

after  an  event,  may  serve  reflexly  to  sAiow  the  state  of  the 
law  in  England  at  the  time  of  such  event    Ih,  4—126 

66.  Same. — ^Thls  country  has  followed  the  line  of  development  of 
the  law  of  England,  and  the  public  policy  has  been  to  pro- 
hibit, or  treat  as  illegal,  contracts,  or  acts  entered  into 
with  intent  to  wrong  the  public  and  which  unreasonably  re- 
strict competitive  conditions,  limit  the  right  of  individuals, 
restrain  the  free  flow  of  commerce,  or  bring  about  public 
evils  such  as  the  enhancement  of  prices.    Ih,  4—128 

69.  Same. — The  original  doctrine  that  all  contracts  In  restraint  of 

trade  were  illegal  was  long  since  so  modified  in  the  interest 
of  freedom  of  Individuals  to  contract  that  the  contract  was 
valid  if  the  resulting  restraint  was  only  partial  in  its  oper- 
ation and  was  otherwise  reasonable.    lb,  ^—122 

70.  Same.-—Freedom  to  contract  is  the  essence  of  ft^eedom  ft>om 

undue  restraint  on  the  right  to  contract    lb,  4—182 
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7h  Bttwen  flteaaahip  Ilnei  tor  MTiiioii  of  Bteenwe  Pmtieiigcr 
TrftMportatioA,  ViilawfiiL — Jl  oontract  betvv«en  steamship 
lines  for  dlYlslon  of  steerage  passenger  transportation  between 
the  United  States  and  B}arope  according  to  specified  per- 
centages, containing  stipulations  for  the  pooling  of  receipts 
and  embracing  provisions  to  secure  its  enforcement,  and, 
while  leaving  the  fixfaag  of  rights  to  Individual  discretion,  pro- 
viding that  the  holders  of  75  per  cent  of  the  shares  of  traffic 
mi^t  direct  any  party  to  raise  or  reduce  its  charges,  directly 
and  materially  affected  foreign  commerce,  and  since,  with 
reference  to  eastbound  traffic,  the  actual  commencement  of 
the  transportation  was  within  the  territory  of  the  United 
States,  the  contract  was  an  unlawful  combination  and  con- 
spiracy, in  violation  of  the  Sherman  Law.  U.  8,  v.  Ham- 
hurthAmerican  IMe,  200  F.,  807.  4—894 

78.  Same-^Where  Coatraot  Coaititntet  Illegal  Combinatloii,  Xmma- 
terial  Where  It  Was  Entered  Into. — ^Where  a  contract  for 
international  transportation  of  steefage  passengers  between 
the  United  States  and  Buropean  ports  constituted  an  illegal 
combination  and  conspiracy  in  violation  of  the  Sherman  Law, 
and  was  in  restraint  of  foreign  trade  and  commerce,  mate- 
rially affecting  the  foreign  commerce  of  the  United  States, 
and  was  intended  to  be  put  into  force  here,  it  was  immaterial 
where  it  was  entered  into,  or  that  it  was  to  be  carried  out  or 
performed  in  foreign  countries,  or  by  the  use  of  foreign  ves- 
sels,   n,  4—805 

7S.  Agreeing  to  Withdraw  from  Smployment  in  Cate  of  Joining  a 
Union,  Did  Hot  Bind  Employee  Hot  to  Join,  bat  Only  to  Ter- 
minate His  Employment  with  Company. — Complainant,  on 
employing  miners,  required  them  to  sign  a  contract  declaring 
that  they  were  not  members  of  the  United  Mine  Workers  of 
America  and  would  not  become  so  while  employees  of  com- 
plainant, which  agreed  to  run  its  works  non-union,  and  that  if 
at  Any  time  during  the  employment  an  employee  should  become 
connected  with  the  United  Mine  Workers  of  America  or  any 
affiliated  organization  he  agreed  to  withdraw  from  the  em- 
ployment of  the  company,  etc.  Held,  that  such  contract  did 
not  bind  the  employee  not  to  join  the  union,  but  only  provided 
for  termination  of  the  contract  in  case  they  did  so ;  and  hence 
solicitation  of  such  employees  and  Inducements  held  out  to 
them  to  Join  the  union,  by  lawful  and  persuasive  methods  not 
coercive  nor  Intimidating,  did  not  constitute  an  unlawftil  in- 
terference with  such  contract  of  employment  Mitchell  v. 
Hitchman  Coal  d  Coke  Co.,  214  P.,  714.  5—082 

74:  Where  Open '  to  Two  Beaionable  InterpretatlonB,  Oonrt  Will 
Adopt  That  Sustaining  Claim  for  Balanoe  Due  Thereon. — ^If 
contracts  between  a  manufacturer  of  motor  cars  and  a 
dealer,  dalmed  to  violate  the  Anti-Tmst  Laws  of  the  State, 
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wwe  open  to  two  reasonable  interpretations,  one  defeating 
the  manufacturer's  claim  for  a  balance  due  and  the  other 
enforcing  it,  the  court  would  be  at  liberty  to  adopt  the  latter 
interpi^etation.    Cole  Motor  Car  Co.  r.  Hwr$t,  228  F.,  282. 

6-^88 
76.  Same—Held  to  Be  One  of  Ooasignnent  and  Vot  of  Sale,  and  an 
Intentate  Contract — CJontracts  between  a  manufacturer  of 
motor  cars  and  a  dealer,  designated  as  a  distributor,  provided 
that  cars  would  be  Inyoiced  to  the  distributor  at  the  regular 
catalogue  lurice,  subject  to  certain  discounts  constituting  his 
profits;  that  he  should  have  the  exclusive  right  to  sell  the 
manufacturer's  cars  in  certain  designated  territory  within 
the  State  of  Texas,  and  not  elsewhere ;  that  remittances  for 
all  cars  shii;q;)ed  to  him  would  be  made  the  same  day  cars  were 
sold;  that,  when  cars  were  shipped  direct  to  bis  agents, 
sight  drafts  would  be  drawn  and  a  check  mailed  by  the  man- 
ufacturer on  Monday  of  each  week,  covering  commissions 
due  on  shipments  for  which  payments  had  been  received 
during  the  previous  week;  that  the  distributor  would  keep 
the  cars  insured  in  the  manufacturer's  name  until  sold  and 
paid  for ;  that  if  the  contract  was  canceled  the  manufacturer 
would  take  over  any  new  cars  then  on  the  distributor's  show 
floor  at  the  invoice  price  with  carload  freight  added;  and 
that  if  the  distributor  canc^ed  the  contract  he  would  take 
and  pay  for  all  cars  on  hand  or  in  transit  The  contract 
was  made  in  Indiana,  and  the  cars  were  to  be  shipped  from 
Indiana  f.  o.  b.  to  the  distributor  in  Texas.  JJeld,  that  the 
transaction  was  a  consignment,  and  not  a  sale,  and  the  con- 
tract was  an  interstate  one,  the  validity  of  which  was  gov- 
erned by  the  Federal  Anti-Trust  Laws,  and  not  by  the  Anti- 
Trust  Laws  of  Texas,    /b.  6-— 391 

76.  Same— Held  Valid,  Ai  It  In  Ko  Way  Beitralned  Oompetition  In 

Trade.— The  contract  was  valid  under  the  Anti-Tmst  Laws, 
both  of  the  United  States  and  of  Texas,  as  it  in  no  way  re- 
strained competition  or  trade,    lb.  6—881 

77.  For  Famiihing  a  Patented  Xachine  for  Attaching  Shoe  Buttons, 

in  the  Use  of  Which  Only  Wire  Famiihed  by  Patentee  Was 
to  Be  Viedt  Held  to  Be  a  Bevocable  lieense,  etc. — CJomplaln- 
ant  furnished  to  defendant  a  patented  machine  for  attadiing 
shoe  buttons,  bearing  a  plate  stating  that  it  was  lent  or 
leased  and  accepted  to  use  wire  bearing  complainant's  trade- 
mark only.  There  was  no  other  contract  between  the  parties. 
Ck>mplalnant  furnished  wire  in  coils  each  sufi&clent  for  1,000 
operations  of  the  machine,  and  in  the  price  charged  in<duded 
a  royalty  or  license  fee  for  the  use  of  the  machine  for  the 
1,000  operations.  Hel^  that  the  contract  was  in  effect  a 
license,  revocable  at  will  on  completion  of  the  number  of 
operatlona  for  which  the  license  fee  had  been  paid,  and  that 
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OB  its  relocation  by  complainant  the  forthar  uae  of  the  laa- 
chine  by  defendant  constituted  an  infringement  of  the  pat- 
ents.   mUott  Machine  Co.  y.  Center,  227  F.,  126.         9—041 

78.  Barne — The  Clayton  Law  ii  AppUoahle  to  a  Coatinidag  Contraet, 

iithoagh  Xade  Before  Its  Passage. — ^The  Clayon  Law,  which 
makes  it  unlawful  to  lease  or  sell  machineryt  etc,  on  any 
condition  or  agreement  which  will  tend  to  prevent  the  lessee 
or  purchaser  from  dealing  with  competitors,  is  applicable 
to  a  continuing  contract  of  lease,  although  made  before  its 
passage.    lb.  0— 4M2 

79.  Same— All  Personi  Xntexlng  Into  Contracts  Aileoting  Xnterttate 

Commeroe  Xott  Bo  lo  Subject  to  Bight  of  Congrett  to  Begu- 
late.— All  persons  entering  into  contracts  involving  interstate 
commerce  must  do  so  subject  to  the  right  of  Congress  there- 
after to  control,  regulate,  or  prohibit  the  performance  thereol 
Ih.  5-042 

80.  Same — Contract  Lawful  When  Xade,  Kay  Be  Avoided  by  Sub- 

lequent  Legislation  Xaldng  It  Unlawful. — ^A  contract  to  do 
a  thing,  lawful  when  made,  may  be  avoided  by  sitf)sequent 
legislation  making  it  unlawful,  and  an  act  of  Congress  may 
affect  contracts  or  rights  which  had  their  inception  before 
its  passage.    lb,  8—042 

81.  Xanuf acturer  of  Xotion  Picture  Projecting  Xachiae  Can  Hot,  by 

Contract,  Bequire  Purobaser  or  Lessee  Thereof  to  Use  Pilmi 
Xannfactured  by  It,  Its  Patent  for  Films  Having  Bxpired. — 
Under  the  Clayton  Law  malcing  it  unlawful  to  lease  or  sell 
goods,  machinery,  or  supplies  on  a  condition  that  the  lessee  or 
purchaser  shall  not  use  or  deal  in  the  goods,  macbinery,  or 
supplies  of  a  competitor  of  the  lessor  or  seller,  where  sudi 
condition  may  subsequently  lessen  competition  and  create  a 
monqEK>lyt  complainant,  who  by  virtue  of  patoits  had  a  mo- 
nopoly for  the  manufacture  of  motion-picture  projecting  ma- 
chines, can  not,  in  selling  or  leasing  such  machines,  require  the 
purchaser  to  use  films  manufactured  by  it.  Its  letters  patent 
for  films  having  expired,  and  such  a  contract  is  invalid,  as 
tending  to  create  a  monopoly.  Motion  PMure  Pat.  Co.  v. 
Universal  Film  Co.,  285  F.,  400.  8—043 

88.  Same-^The  Clayton  Law  Applies  to  Contraots  Xade  Before  Its 
Passage.-— The  Clayton  Law,  leveled  at  monopoUea*  applies  to 
contracts  entered  into  before  its  enactment    lb.  8—644 

88.  Same^The  Clayton  Law  is  appUeable,  Though  Aots  of  Bestraint 
Ocourred  ia  State  in  which  Contract  Was  Xade. — ^Where  a 
contract  Involved  and  restrained  interstate  ooqunerce,  the 
Clayton  Law  is  applicable,  though  the  particular  acts  of  re- 
atralqt  and  infrlngonent  occurred  la  the  State  of  New  Yiirk, 
where  the  contrsiet  was  mada    ib^  8—644 
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84.  Same — ^Lessee  of  a  Xaehlne  Sold  by  the  Xanufactiirer  to  a  ThliA 
Person  Hot  Bound  \fj  Conditions  Imposed  \fj  Patentee. — ^Where 
the  holder  of  a  patent  for  motion-picture  projecting  machines 
required  one  licensed  to  manufacture  to  impose  conditions  as 
to  the  use  of  films  in  the  machines,  in  violation  of  the  Claytrai 
Law,  one  who  leased  a  machine  sold  by  the  manufacturer  to 
a  third  person  is  not  bound  to  observe  such  conditions,  on  the 
theory  that  a  license  can  not  be  relied  on  and  its  terms  re- 
pudiated.   Ih.  6— e46 

i6.  A  Contract  by  Whieh  a  Xanufactnrer,  on  Selling  Xaehines  to  a 
dealer,  Attempts  to  Fix  the  Resale  Price  Thereof  to  Pur- 
chasers, Is  Illegal  and  TTnenforceable. — Ck)mplainant  manu- 
factures automobiles  under  its  own  patents,  and  sells  the  same 
to  dealers,  receiving  therefor  the  prices  it  has  fixed ;  but  b> 
contracts  with  such  dealers  it  is  provided  that  the  machines 
will  be  resold  by  them  at  complainant's  full  advertised  list 
prices  only,  and  that  a  violation  of  such  provision  shall  con- 
stitute an  infringement  of  that  patent,  subject  the  dealer  to 
the  payment  of  a  fixed  sum  as  damages  and  authorize  a  can- 
I  cellation  of  the  contract ;  also  that  title  to  the  particular  ma- 
chine or  nmchines  so  sold  shall  revert  to  complainant.  There 
is  a  further  provision  reserving  title  in  complainant  until 
full  payment  of  the  purchase  price.  Held,  that  such  a  con- 
tract is  one  of  sale  of  the  machines,  and  not  of  the  right  to 
sell,  that  on  full  payment  of  the  purchase  price  of  a  machine 
it  passes  beyond  the  patent  monopoly,  and  that  in  so  ftur  as 
the  contract  attempts  to  fix  the  price  at  which  only  it  may 
be  sold  thereafter  it  is  illegal,  as  in  restraint  of  trade  and 
unenforceable.  Fcrd  Motor  Co.  v.  Union  Motor  Sales  Co., 
225  F.,  882.  6—196 

86.  When  Agent  Xay,  by  Direct  Covenant,  Bind  Himself  to  Observe 

Pzloe  Bestrletlon. — ^An  agent  or  vendee  of  a  patentee  may,  by 
direct  covenant,  bind  himself  to  the  observance  of  price  re- 
striction imposed  as  a  condition  on  which  exclusive  right  of 
sale  by  the  patentee  is  being  exercised.  American  Orapho- 
phone  Co.  V.  Boston  Store,  225  F.,'789.  6    811 

87.  In  regard  to  Use  of  Patent,  if  Reasonable,  not  In  Tiolatlon  of 

Sherman  Law. — ^Although  a  contract  in  regard  to  the  use  of 
a  patent  may  include  interstate  commerce  and  restrain  inter- 
state trade,  if  it  Involves  only  the  reasonable  and  legal  con- 
ditions imposed  under  the  patent  law,  it  is  not  within  the  pro- 
hibitions of  the  Sherman  Law.  Bement  r.  NatUmta  Harrow 
Co.,  186  U.  S.,  70;  Henry  ▼.  A.  B.  Diek  Co.,  22^  U.  S.,  80. 

6—758 

88.  Of  Absolute  Sale,  In  which  Attempt  Is  Xade  to  Control  Resale 

Price,  Invalid  at  Common  Law  and  under  the  Sherman  Law. — 
At  least  subject  to  limitations,  a  system  of  contracts  between 
a  manufacturer  and  retail  dealers,  whereby  it,  in  connectl<Mi 
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with  absolute  sales  of  Its  product,  attempts  to  control  the  re- 
sale prices  for  all  sales,  by  all  dealers,  is  a  restraint  on  trade, 
Inyalid  both  at  common  law  and,  so  far  as  it  affects  inter- 
state commerce,  under  the  Sherman  Law.  Fcrd  Motor  Co,  v. 
Vmon  Motor  8(069  Co^  244  F.,  157.  6—1000 

89.  Between  Xanufaetnrer  and  Agent)  for  lletention  of  Title  to  Ar- 

ticle by  Hannfaeturer,  not  Invalid. — Stipulation  in  sales  to 
retailers  by  the  patentee  manufacturer  of  automobiles  by 
which  it  retains  title  till  the  cars  have  been  resold  to  a  user 
at  a  stipulated  price  is  not  invalid  as  between  them,  as 
against  the  public  policy;  the  manufacturer  not  being  in 
exdusive  control  of  an  article  of  commerce  for  which  there 
is  no  sulMtantial  substitute,  but  controlling  only  one  of  many 
similar  devices  which  may  be  purchased  on  the  open  mar- 
ket, and  the  contract,  so  far  as  appears,  not  interfering  with 
the  free  play  of  wholesale  competition.  Ford  Motor  Oo,  v. 
Boofie  et  oJ.,  244  F.,  342.  6—1084 

90.  Of  Proflt-ffliaring,  When  Part  of  General  Scheme  to  Prevent  Com- 

petition, in  Heitraint  of  Trade. — ^ProfltHiliaring  contracts  put 
in  practice  by  a  manufacturer  of  glucose  and  grape  sugar, 
which  at  the  time  had  practically  a  monopoly,  by  which  10 
cents  was  set  aside  for  each  100  pounds  of  product  sold  to 
a  customer,  and  paid  to  him  at  the  end  of  the  following  cal- 
endar year,  provided  he  had  not  in  the  meantime  purchased 
ftom  any  other  producer,  when  adopted  as  part  of  a  general 
scheme  to  prevent  competition,  are  contracts  in  restraint  of 
trade,  in  violation  of  the  Sherman  Law.  Z7.  fir.  v.  Oom  Prod- 
ucts Refining  Co.,  234  F.,  979.  6—580 

91.  Vot  Intrinsically  Illegal  Because  Seller  Agreed  to  0ive  Portion 

of  Its  Proflts  to  Purchaser  for  Exclusively  Dealing  with 
Seller. — ^The  contract  in  this  ca«6  Held  not  to  be  intrinsically 
illegal  because  the  seller  agreed  to  give  a  portion  of  its 
proflts  to  the  purchaser  of  goods  provided  the  latter  dealt 
exclusively  with  the  former  for  a  specified  period  and  that  the 
purchaser  bought  the  goods  exclusivdy  for  its  own  use; 
and  also  Held  that  such  contract  was  not  illegal  under  the 
Sherman  Law.  WUder  Mfg.  Co.  v.  Oom  ProdmotM  Bef.  Oo^ 
286  U.  S.,  172.  6-562 

99.  Same — Purchaser  of  Goods  from  a  Corporation  Organiied  in  Vio- 
lation of  the  Sherman  Iaw,  not  Entitled  to  Percentage  im 
Proflt-Sharlng  Scheme,  Where  He  Bid  Hot  Comply  with  Terms 
of  Contract — ^The  purchaser  of  goods  from  a  corporation  or- 
ganissed  in  violation  of  the  Sherman  Law,  is  not  entitled  to 
his  percentage  in  a  propoeed.  profit-sharing  scheme  devised 
by  the  corporation,  where  he  did  not  comply  with  the  condi- 
tion upon  which  the  ofTer  of  a  rii^t  to  a  participation  in 
the  profits  was  rested,  or  the  contract  (if  there  was  a  con- 
tract to  that  effect)  was  based,  vUt^  that  he  would  for  the 
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followlog  year  deal  ezdusiyely  wltk  sofih  corporalUm.    Ib^ 
57  L.  Bd.,  520.  6— S57 

81.  By  C«zpozatioii  Gonstituting  Another  CorporatitQii  Its  beluiiTe 
Saltti  Agent,  etc.,  Hot  Unlawful. — ^A  contract  ])y  which  a  cor- 
poration, manufacturing  dairy  snpplles  under  varions  patents 
owned  by  it,  and  selling  them  throughout  the  United  StaAea, 
constituted  another  corporation  its  excluslTe  saies  agent,  and 
fixed  the  list  price  of  its  products,  does  not  violate  the  pro- 
hibition of  the  Sherman  Law  against  comUnatlons  in  re- 
straint of  trade.  Virtue  v.  Creamery  Package  Mfg^  Oo^  57 
L.  Bd.,  883.  4—890 

ML  While  One  Contract  Xay  Be  Innocent,  It  Xay  Be  a  Step  In  a 
Criminal  Plot— While  no  one  of  a  number  of  contracts  con- 
sidered severally  may  be  in  restraint  of  trade,  each  of  a  series 
of  innocent  contracts  may  be  a  step  in  a  concerted  criminal 
plot  to  restrain  interstate  trade,  and,  if  so,  may  thereupon  be- 
come unlawful  under  the  Sherman  Law.  17.  8,  v.  Reodimg 
Co.,  22«  U.  a,  857.  4—725 

85.  Which  Are  Attempts  to  Xonopolize,  and  Whioh  Bestrain  Trade, 
Are  an  OifenM  under  Anti-Trust  Iaws. — ^All  contracts  or  acts 
which  are  theoretically  attempts  to  monopolise,  and  which 
in  practice  ha\e  come  to  be  considered  as  in  restraint  of  trade 
in  a  broad  sense,  are  an  ofTense  under  the  statute  against  mo- 
nopolies ;  but  contracts  not  unduly  restraining  commerce  are 
not  prohibited,  the  standard  of  reason  being  the  measure  used 
for  the  purpose  of  determining  whether  the  partlcuUr  act  Is 
prohibited  by  the  statute.    17.  fif.  v.  CoioeU,  343  F.,  732. 

6—1006 
In  BasTEAiirr  ov  Tkadb.    See  Oombiziations,  ktc^  124r-3yi8. 
Norr  Bntobcbabtjc    £f6e  CJouBiRATioNe,  sto.,  70-74. 
Fbsbdom    ov    Conibact— Right    or    Pbivais   Gontbaot.    See 

GoNSTrrunoN,  2--8;  and  Cohqiubss,  5-7,  11,  19,  124. 
CSoNTBAOVB  voB  Entibb  Pbobuct.    iSfee  Ck>MBmATioNB,  Era,  286. 


ABBmOENTS    NOT    TO    BjTQAOB    IN    BUSINESS    Gft    OOMESR.     Bee 

GoMBiNATioNa,  ETC.,  280-282,  284,  601,  604^^608. 
OoNraukOTB  IN  Tioi^TioN  01*  Anti-Tsust  Aot.    See  Actions 

AND  Defenses,  188,  184. 
DBraNSB8.--H8e0  Actions  and  Dkvbnsbs. 
WXSBIBUT0RT  IVniKOSMSlVT. 

1.  li  Intentional  Aidini:  of  Inf zlngenent— Oontribntoiy  Infringing 
is  the  intentional  aiding  of  one  penou  by  another  in  the 
unlawful  malcing,  selling  or  using  of  a  patented  invention. 
Bennry  v.  A.  B.  Dick  Co^  224  U.  S.,  84.  6—761 

•k  8a]ae-*What  Constitntes^ — ^The  sale  of  ink  to  a  purchaser  of  a 
Botary  mimeo^aph  sold  with  a  license  restriction  that  It 
ceuld  be  used  only  with  the  ink  supplied  ^y  th»  patentee, 
wUh,  th<»  eiq^ectation.  that  the  ink  sold  wov^d  ba  uayl  in  con- 
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ipltli  MMb  mlBMOgraph,  oonititaHi  oonMlNitory  in- 
fringement of  the  patent    /&.,  66  U  JUL,  Mk  6—774 
GOFTUeHT. 

Xke  ilrkAi  eetslred  toy  piiMlthftn  of  covyriclited  iMokt  vftdci 
tbe  coii^lglit  law  did  not  jwititj  them  in  combining  and 
MTMbiB  that  their  bo<ri»  ihoiild  be  8id>iect  to  the  rales 
laid  down  by  the  united  owoem,  one  -of  which  was  that  no 
member  of  tlie  aaaooiallop  ahoold  adi  aoy  books  to  a  black- 
listed iNurchaser  who  was  known  to  cot  prtoas.  Mime$  v. 
Bcritmer,  147  F.,  827.  S— 1036 

Ms  also  OeicaDiATioivs,  stc^  66, 1S2-184. 
OOmiVEK. 

1*  SsiBltloB  of  "Ooner/'-— A  ''corner"  is  the  secnriag  of  sach 
coateol  of  the  immediate  siqiply  of  any  product  as  to  enable 
these  operating  the  corner  to  artHtrarily  advance  the  price 
of  the  product  It  is  ordinarily  created  by  operations  on 
boards  of  trade  or  stack  exchanges,  and  by  deidingB  in  op- 
tlOBS  and  futures.    U.  B.  v.  Pattm,  187  F.,  66a  4—280 

;i.  is«6  Corner  Vot  Oombiaatioa  in  Keitraiai  «f  TzaAs.— While 
a  comer  is  'ill^^  because  it  is  a  combination  which  arbi- 
trarily controls  the  prices  of  a  commodity,  it  can  not  be 
sailed  a  combination  in  restraint  of  competition,  since  the 
going  up  of  the  price  incident  to  the  creation  of  a  corner 
necessari^f  increases  competition.    lb,  4—281 

6.  Bame^&umalag  a  Comer. — Since  the  operation  of  a  scheme  to 
oorno*  the  cotton  raai^et  and  thereby  raise  the  price  of  cot- 
ton for  the  puopose  of  compelling  a  settlement  by  siiort 
speculators  at  an  abnormally  high  price  does  not  directly 
altect  or  restrain  interstate  commerce,  there  being  no  direct 
relation  between  prices  and  such  conmieroe,  an  indictment 
alleging  a  conspiracy  to  run  a  cotton  corner  without  any 
alleged  intent  to  obstruct  interstate  commerce  did  not  charge 
a  violation  of  the  Sherman  Law.    lb.  4—284 

4.  Individual  Ownerah^  Hot  a  Monopoly. — An  indictment  against 
operators  of  a  cotton  comer  for  alleged  violation  of  the 
Sherman  Law  charged  that  defendants  had  conspired  to 
monopolise  a  part  of  the  trade  and  commerce  among  the 
several  States  by  becoming  members  of  and  engaging  in  an 
unlawful  combination  in  the  form  of  an  agreement  by  which 
thcgr  were  severally  to  purchase  cotton  to  such  an  extent 
that,  together  t  they  would  have  enough  to  enable  them  to 
control  the  price  of  sach  cotton,  and  severally  to  demand 
•arbitraiy,  excessive,  and  monopolistic  prices  for  the  same 
on  the  sale  thereof  by  them,  re^ectively,  to  spinners  and 
manufacturers  other  than  such  conspirators.  Ji«M»  that, 
sinoe  no  monopoly  exists  when  individuals,  each  acting  for 
himself,  own  large  quantities  of  a  commodity,  the  indictment 
was  fatally  defective  as  alleging  only  a  scheme  to  demand 
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monopollstie  prioes  as  the  result  of  tndlvldittl  as  dMlngiiifllied 
from  collective  power.   lb.  4-— 286 

C0S70&ATI0V8. 

L  A  eorpormtioA,  while  by  fictioB  of  law  recognized  for  some  pnr- 
poees  as  a  person  and  for  purposes  of  jiirisdicd<Mi  us  a  dti- 
sen,  is  not  endowed  with  the  inalienable  ri^ts  of  a  natoral 
person,  bnt  it  is  an  artificial  person,  created  and  existing 
<mly  for  the  convenient  transaction  of  business.  Northern 
Becuritie$  Co.  ▼.  Ufdted  8taie$,  188  U.  S.,  197  (Brewer  con- 
curring). S— S41 

8.  Stookholdlng — Corporations  to  Aoqulre  Stack  of  CompetlAg  Bail- 
roads — ^Legality. — ^The  real  control  of  a  corporation  is  in  its 
stockholders,  who  have  the  power  to  determine  all  important 
corporate  acts  and  policies,  and  any  contract  or  combination 
by  which  a  majority  of  the  stock  of  two  railroad  companies 
owning  and  operating  parallel  and  competing  interstate  lines 
of  road  is  transferred  to  a  corporation  organized  for  the  pur- 
pose of  holding  and  voting  the  same,  and  receiving  the  divi- 
dends thereon,  to  be  divided  pro  rata  among  tiie  stockholders 
of  the  two  companies  so  transferring  tbeir  stock,  directly  and 
substantially,  restricts  interstate  trade  and  commerce,  and  is 
in  violation  of  the  Sherman  Law,  since  it  destroys  any  motive 
for  competition  beween  the  two  roads;  and  it  is  immaterial 
that  each  company  has  Its  own  board  of  directors,  which 
nominally  directs  its  operations  and  fixes  its  rates.  U,  fir.  v. 
Karthem  BeouriUea  Co.,  120  F.,  721.  S— 215 

t.  Saiae. — ^The  faot  that  the  purpose  of  an  illegal  oomMaatioa  be- 
tween itookholders  of  two  railroad  companies  operating  par- 
allti  and  competing  Interstate  lines,  to  secure  unity  of  in- 
terest and  control  of  such  companies,  and  to  prevent  competi- 
tion, has  been  acoomplished  by  the  formation  of  a  eorpora- 
tioa  which  has  acquired  the  ownership  of  a  majority  of  the 
stock  of  each  of  the  companies,  oan  not  be  urged  to  defeat 
a  suit  by  the  United  States  to  restrain  the  exercise  of  the 
power  so  illegally  aequired  by  the  corporation  throu^  such 
combination,  as  imposing  a  restraint  upon  interstate  com- 
merce in  violation  of  the  Sherman  Law.  lb.  S— 228 
Affirmed,  196  U.  S.,  197  (»--888). 

4.  Towers  of  Corporations— Kew  Jersey  Statutes. — The  language  of 
the  New  Jersey  enabling  act  (Laws  1899,  p.  473),  author- 
izing  the  organization  of  corporations  "for  any  lawful  pur^ 
pose,"  imposes  a  limitation  upon  the  powers  of  any  corpora- 
tion organized  thereunder,  however  broad  may  be  tiie  terms 
of  its  articles  of  incorporatioa    Ih.  S— 224 

Si  Vorthem  Securities  Company— Distribution  of  Stoek-^Purohase 
and  Sale.— A  contract  by  which  defendant,  the  Northern  Se> 
curities  Company,  acquired  from  complainants  certain  shares 
of  stock  of  the  Nortliem  Pacific  Railway  Company  (198  U.  S^ 
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197),  Heldf  under  the  evidence,  to  have  been  one  of  ptarcbase 
and  sale,  by  whicb  defendaat,  on  payment  of  tbe  agreed 
price,  became  tbe  absolute  owner  of  tbe  shares,  free  from 
any  trust  In  favor  of  tbe  complainants,  and  free  to  dlttribate 
tbe  same  pro  rata  among  all  its  stookbolders  upon  tbe  entry 
of  a  decree  declaring  it  to  be  an  illegal  combination,  and 
problbiting  it  from  voting  or  receiving  dividends  on  sudi 
stock.    Northern  BeouriUes  Co.  v.  Harr1m(m,  134  F.,  881. 

S— ei8 

Affirmed,  197  U.  S.,  244  (1^—668). 

6.  flame — Should  Hot  Be  Enjoined  from  Bistributinip  Stook. — ^De- 

fendant corporation  having  been  adjudged  an  iU^^al  combi- 
nation in  restraint  of  interstate  commerce,  and  enjoined 
from  voting  or  receiving  dividends  on  certain  railroad  stock 
whicb  it  owned,  but  permitted  to  transfer  tbe  same  to  its 
stopkbolders,  a  plan  adopted  by  its  directors  and  stockholders 
to  distribute  the  same  pro  rata  among  all  its  stockholders 
was  equitable,  and  Its  execution  should  not  be  enjoined.    lb. 

S— 629 

7.  Same. — Tbe  decree  of  tbe  Circuit  Court  in  the  Northern  Securi- 

ties case,  affirmed  by  this  court  (193  U.  S.,  197),  did  act 
determine  tbe  quality  of  tbe  transfer  as  between  tbe  defend- 
ants, and  tbe  provisions  therein  as  to  return  of  shares  of 
stock  transferred  to  it  by  tbe  railway  stockholders  were 
permissive  only,  and  not  an  adjudication  that  any  of  the 
vendors  were  entitled  to  a  restitution  of  their  original  rail- 
way shares.  Harriman  v.  Northern  Securities  Co.,  197  U.  S., 
244.  8—609 

S.  Same.-^Tbe  Judgment  of  the  Supreme  Court  in  the  Horthem 
Securities  case  went  no  further  than  the  decree  of  the 
Circuit  Court  itself,  and  while  it  leaves  that  court  at  liberty 
to  proceed  in  the  execution  of  its  decree  as  circumstances 
may  require,  it  does  not  operate  to  change  the  decree  or 
import  a  power  to  do  so  not  otherwise  possessed,    /b.     8 — 710 

9.  Same. — ^Ibe  Judgment  or  opinion  of  the  Supreme  Court  in  this 
case  did  not  enlarge  the  scope  of  the  decree  of  the  Circuit 
Court  so  as  to  make  it  an  adjudication  that  any  of  the 
vendors  of  railway  stocks  were  entitled  to  Judicial  restitu- 
tion of  tbe  stocks  transferred  by  them  to  the  Securities 
Company,  or  that  tbe  SecuritieB  Company  could  not  dis- 
tribute the  shares  of  railway  stock  held  by  it  pro  nOa 
between  its  own  sbarebolderaL    /d.  8 — 710 

10.  Same — ^The  transaction  between  complainants  and  tbe  Northern 
Securities  Company  was  one  of  purchase  and  sale  of  North- 
ern Pacific  Railway  Company  stock  for  shares  of  stock  of 
tbe  Securities  Oonqpany  and  cash  and  not  a  bailment  or 
trust    Jb.  8—710 
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11.  ttttitft— iNity  tff  ftftctnrltlefl  Company  to  Di^trltiute  Stock.— It  was 
the  dnty  of  the  Secnrtties  Gompany  under  the  decree  in  the 
Govemmetft  sutt  to  end  a  situation  which  had  been  adjudged 
unlawful,  and  as  this  could  be  effected  by  sale  and  distribu- 
tioh  In  casdi,  or  by  distribution  in  kind,  the  company  was 
Justified  In  adopting  the  latter  method  and  avoiding  the 
forced  sale  of  several  hundred  million  dollars  of  stock  w%ich 
would  have  involved  disastrous  results.    /6.  »— 718 

18.  "Unreasoiiable  Search  and  Seixure  of  Contracts  and  Correipond- 
ence— Immnnity — Grand  Jnry. — ^A  corporation  charged  with 
a  violation  of  the  Sherman  Law  is  entitled  to  immunity 
under  the  fourth  amendment  of  the  Ck>n8titution  fh>m  sudi 
an  unreasonable  search  and  seisure  as  the  compulsory  pro- 
duction before  a  grand  Jury,  under  a  subpcma  duces  tecum, 
of  all  understandings,  contracts,  or  correspondence  between^ 
such  corporation  and  six  other  companies,  together  with  all 
reports  and  accounts  rendered  by  such  companies  from  the 
date  of  the  organization  of  the  corporation,  as  well  as  all 
letters  received  by  that  corporation  since  its  organization, 
ftom  more  than  one  dozen  different  companies,  situated  in 
seven  different  States.    Haley.  Senkeh  201  U.  S.,  4S.     8— S74 

It.  Saaie. — A  corporation  is  but  an  association  of  Indfvidtials  with 
a  distinct  name  and  legal  entity,  and  in  organizing  Itself  as 
a  collective  body  it  waives  no  appropriate  constitutional  im- 
munities, and  although  it  can  not  refuse  to  produce  its  books 
and  papers  it  is  eatlfled  to  tiamiuiity  under  the  fourth 
amendment  agalait  unreaMnable  searches  and  seizures,  and 
where  an  examination  of  its  books  Is  not  authorised  by  an 
act  of  Congress  a  subpoena  duces  tecum  requiring  the  pro- 
ductton  of  practically  all  of  its  books  and  papers  is  as  in- 
defensible as  a  search  warrant  would  be  if  coUched  in 
similar  terms.    lb.  8—002 

14.  lame. — ^The  protection  agahist  unreasonable  searches  and  seiz- 
ures afforded  by  the  fourth  amendment  can  not  ordinarily 
1)c  invoked  to  lustify  the  refusal  of  an  oiaeer  of  a  corpora- 
tion to  produce  its  books  and  papers  in  obedience  to  a  m»6- 
pcma  duces  tecum,  issued  In  aid  of  an  investigation  by  a 
grand  Jury  of  an  alleged  violation  of  the  Sherman  Law,  by 
such  corporation.    lb.  8—004 

88.  8anie--€onteaipt — JUthough  the  subpoena  duces  tecum  may  be 
too  broad  in  its  requisition,  where  the  witness  has  refused 
to  answer  any  question,  or  to  produce  any  books  or  papers, 
this  objection  would  not  go  to  the  validity  of  the  Older  «ob- 
mlttteg  him  for  contempt    lb.  8—004 

18.  Smne-^-Bieserved  &%ht  to  bvestigate  Contracts  of  a  Corpora- 
tton. — ^A  corporation  is  u 'creature  of  tbe  State,  and  there  is 
a  reserved  right  in  the  legislature  to  investigate  its -contracts 
and  find  out  whether  it  has  exceeded  its  powers.   lb.     8—006 
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VSr.  t&flMi.— There  te  a  elMV  dlillnotioa  between  am  tedmdaal  and 
a  Goiporation,  and  the  latter,  being  a  creature  of  the  State, 
ha«  net  the  oeattltntloaal  right  to  refaie  to  fabmit  its 
book!  and  yapen  for  an  examination  at  the  «iiit  of  'the  State. 

18.  Same.— An  oAeer  of  a  eorporatlon  which  is  charged  with  crimi- 
nal tiolation  of  a  statute  ean  not  plead  the  criminality  of  the 
oorperation  as  a  refanl  to  prodnee  its  books.    Ih,  g--806 

It.  Vranehlses  of  a  corporation  chartered  by  a  State  axe,  so  far  as 
they  invi^To  questions  of  interstate  commeroe,  exercised  in 
sabordination  to  the  power  of  Congress  to  regnlate  such  com- 
merce ;  and  while  Congress  may  not  have  general  visitatorial 
power  oyer  State  corporations,  its  powers  in  vindication  of 
its  own  laws  are  the  same  as  if  the  corporation  had  been 
created  by  an  act  of  Congress.    lb,  8—906 

iO.  In  an  action  against  corporations  for  violations  of  tlve  Ger- 
man Law,  the  books  of  the  various  defendants  both  before 
and  after  the  alleged  combination,  and  the  contracts  between 
them,  as  well  as  other  papers,  referred  to  in  the  opinion,  are 
all  matters  of  material  proof,  but  whether  material  or  not  the 
testimony  must  be  taken  and  exceptions  can  be  noted  by  the 
examiner  and  the  materiality  of  the  evidence  passed  on  by 
the  court    Nelson  v.  United  States,  201  U.  S.,  92.        8—020 

81.  Corporate  Officers — ^Prodmction  of  Documentary  Evidence. — ^The 
refusal  of  corporate  officers  to  obey  orders  of  a  Federal 
circuit  court  requiring  them  to  produce  certain  documentary 
evidence,  on  their  examination  before  a  special  examiner, 
can  not  be  Justified  on  the  theory  that  such  evidence  was  not 
in  their  possession  or  under  their  control,  because  their  pos- 
session was  not  personal,  but  was  that  of  the  corporations.  lb. 


88.  Same. — ^I>ocumentary  evidence  in  the  shape  of  books  and  papers 
of  corporations  are  in  the  possession  of  the  oflcers  thereof. 
lb,  8-944 

88.  Same — Officers  and  Employees  Can  ITot  Refuse  to  Testify  or  Pro- 
duce Books,  etc. — Hale  v.  Henkel  (vol.  2,  p.  874)  followed,' to 
the  effect  that  officers  and  employees  of  corporations  can 
not,  under  the  fourth  and  fifth  amendments,  refuse  to  testify 
or  produce  books  of  corporations  in  suits  agatnst  t3ie  corpo- 
rations fbr  violations  of  the  Sherman  Law,  tn  vl0w  of  the 
Immunity  given  by  the  act  of  February  25, 1906.    Fb.     8    044 

84.  Corporation  Can  Kot  Claim  Immunity  Because  of  Testimony  or 
Evidence  Furnished  by  Its  Officers. — ^A  corporation,'  whether 
State  or  Federal,  can  not  daim  immunity  f^m  prosecution 
for  violation  of  the  Interstate  commeree  or  anti*tnnrt  laws  of 
the  United  'States  because  of  testimony  given  or  evidence  i^ro- 
duced  by  its  officers  or  agents  before  the  Interstato  Commerce 
Commission  or  the  Commissioner  of  Cdrporations,  or  in  any 
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proceeding,  suit,  or  prosecution  under  such  laws;  the  right  to 
tmimmlty  on  account  of  evidence  so  given  in  the  several 
cases  granted  by  act  February  11,  1898  (27  Stat»  443),  and 
aeti  February  14  and  February  86,  1908  (82  Stat,  827,  904), 
being  limited  to  individuals  who  as  witnesses  give  testimony 
or  produce  evidence.    United  States  v.  Armour  d  Oo^  142  F., 

808.  9— esi 

86.  Article  lY  of  the  Constitution  of  the  United  States  has  nothing 
to  do  with  the  conduct  of  individuals  or  corporations.  It  only 
prescribes  a  rule  by  which  courts,  Federal  and  State,  are  to 
be  guided  when  a  question  arises  in  the  progress  of  a  pend- 
ing suit  as  to  the  faith  and  credit  to  be  given  by  the  court  to 
the  public  acts,  records,  and  Judicial  proceedings  of  a  State 
other  than  that  in  which  the  court  is  sitting.  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S.,  48.  8—638 

86.  Corporation  Hot  Rendered  Unlawful  Because  a  Majority  of  tlie 

Stock  is  Owned  by  Another  Corporation  Which  Is  Itself  Un- 
lawful.— ^A  corporation  engaged  in  selling  tobacco  products 
at  retail  is  not  rendered  unlawful  by  the  fact  that  a  majority 
of  its  stock  is  owned  by  another  corporation  which  is  itself 
an  unlawful  combination  in  restraint  of  interstate  com- 
merce and  which  sells  to  the  retailing  corporation  the 
larger  part  of  its  goods,  where  the  latter  conducts  its 
business  independently  In  a  lawful  manner  and  sells  also 
goods  of  other  manufacturers.  Nor  does  it  constitute  an 
*' unlawful  monopoly"  in  violation  of  Sherman  Law,  be- 
cause it  operates  in  the  several  States  400  retail  stores  out  of 
600,000  places  were  tobacco  is  sold.  U.  S,  v.  American  To- 
bacco Co.,  164  F.,  710.  8—441 

87.  Authority   to   Hold   Stock   in   Other   Corporationa— Burden   of 

Proof. — When  a  corporation  asserts  that  it  is  clothed  with  a 
given  power,  such  as  the  power  to  acquire  and  hold  stock 
in  another  corporation,  the  burden  rests  upon  it  to  show 
whence  such  power  and  right  are  derived.  Mannington  v. 
O.,  E.  V.  d  T.  Ry.  Co.,  183  F.,  149.  8--64D 

88.  Foreign    Corporations — Exercise    of    Charter  Powers — ^Bule   of 

Comity^ — ^In  Ohio,  as  in  other  States  and  Territories,  in  har- 
mony with  the  g^ieral  rule  of  comity,  the  presumption  is 
indulged  that  a  corporation  of  a  foreign  State,  not  forbidden 
by  the  law  of  its  being,  may  exercise  within  the  State  the 
general  powers  conferred  by  its  own  charter,  unless  it  is 
prohibited  from  so  doing  either  in  the  direct  legislative  en- 
actments of  the  State,  or  by  its  public  policy  as  deduced 
from  the  general  course  of  legislation,  or  from  the  settled 
adjudications  of  its  highest  court    Ih.  8—862 

18.  Bailroads— Purchase  of  Stock  of  Other  Companies — Ohio  Stat- 
ute—The amendm^t  of  May  6,  1902,  to  Rev.  St.  Ohio,  sec- 
tion 8256  (96  Ohio  Laws,  p.  890),  now  section  8608,  Qen. 
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Oode,  which  provides  that  "private  corporations  may  pur- 
chase or  otherwise  acquire  and  hold  shares  of  stock  in  other 
kindred  but  not  competing  corporations,  whether  domestic 
or  foreign,  but  this  shall  not  authorize  the  formation  of  any 
trust  or  combination  for  the  purpose  of  restricting  trade 
or  competition,"  applies  to  railroad  corporations,  such  pro- 
visions and  those  of  Bev.  St  Ohio,  section  3300  (Gen.  Ckxie, 
sees.  8806,  8807,  8809),  which  specifically  authorize  railroad 
companies  to  subscribe  for  stock  in  other  companies  under 
certain  conditions,  being  cumulative.    lb,  S — 858 

30.  Xiseonduet  of  Directors. — ^Directors  and  others  conspiring  to 

obtain  action  by  the  directors  against  the  interests  of  the 
corporation  for  wrongful  and  ulterior  puriKtseB  are  liable  to 
the  corporation  for  the  damages  caused  thereby.  Penna, 
Sugar  Bef.  Co.  v.  Amerioon  Sugar  Bef.  Co.,  106  F.,  261. 

3-^662 

31.  Wrongful  Aots  of  Direotors— Effeoti  as  to  Oorporatloms. — ^Action 

of  directors  in  the  name  of  their  corporation,  detrimental  to 
its  interests  and  In  bad  faith,  is,  with  respect  to  them,  the 
act  of  the  corporation  in  name  only.    Ih.  3 — 662 

33.  Same. — A  eorporation  can  not  conspire  that  its  own  directors 
shall  be  unfaithful  to  it    /&.  3— {S62 

33.  Criminal    Besponsibility    in    Conspiracy. — ^A.    corporation    may 

be  liable  criminally  for  the  crime  of  conspiraoy.  U.  S,  v. 
MacAndretos  d  Forbes  Co.,  149  F.,  835  Z—QS 

34.  Onllt  of  Corporation  Hot  Imputed  to  Stockholder. — ^A  violation 

of  a  law  by  a  corporation  does  not  render  its  non-partlcl- 
patlng  stockholders  criminally  liable  therefor.  Union  Pa- 
oiflo  Coal  Co.  V.  V.  8.,  173  F.,  739.  3— 734 

36.  Directors— Wrongful    Acts    of    Majority — Corporation    in    Pari 

Delicto. — Where  defendants  obtained  control  of  plalntlit 
corporation  for  the  purpose  of  ruining  it  and  to  prevent 
plaintiff  from  ever  becoming  a  competitor,  and  carried  out 
such  unlawful  purpose  by  vote  of  a  majority  of  plaintiff's 
stodc  that  plaintiff  should  cease  business  against  the  pro- 
test of  the  minority  stockholders,  the  corporation  and  de- 
fendants were  not  in  pari  deUcto,  Pewna,  Sugar  Bef.  Co.  v. 
American  Sugar  Bef.  Co.,  166  F.,  261.  3—562 

37.  Powers  of  Corporationt— Implied    Power    to    LeasOd — ^Where    a 

strictly  private  corporation  finds  it  can  not  profitably  con- 
tinue operations,  and  such  financial  exigencies  exist  as 
render  such  action  necessary  or  appropriate,  it  may  law- 
fully make  a  lease  of  its  entire  property  for  a  term  of 
years,  although  no  express  authority  to  lease  is  contained  in 
the  articles  of  incorporation.  Anderson  v.  Shaumee  Cotn- 
press  Co.,  87  Pac  Rep.,  816.  3—127 

33.  Authority  of  Board  of  Directors  to  Determine  Buiiaess  Policy. — 
Willie  directors  of  a  private  business  corporation  may  not  act 
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oppressltely,  frandnlently,  or  in  such  a  maBiier  M  t6  destroy 
the  corporate  ertstence,  or  contrary  to  law  or  tbe  purposes 
for  which  the  corporatton  was  organised,  and  may  not  dissi- 
pate its  assets  or  secure  private  advantage  at  corporate  ex- 
pense, they  are  nevertheless  the  governing  body,  r^>resenting 
both  the  majority  and  minority  stockholders,  and  as  such 
possess  a  wide  discretion  in  determining  its  hnsiness  policies 
and  the  methods  of  executing  them,  which  a  sto<fth(Ader  can 
not  control  or  have  revised  by  an  appeal  to  the  ooorts.  Post 
V.  Bucks  Stove  d  Range  Co.,  200  F.,  920.  4—806 

».  teme.^Aathortty  of  IHie«tors  to  Settle  Litlgatloa-4iffhti  of 
Objecting  Btoekholdert. — ^A  controversy  having  arisen  betwe»i 
a  corporation  engaged  in  manufacturing  stoves  and  its  em- 
ployees, who  were  members  of  a  labor  organisatlcm,  the  union 
employees  quit,  and  the  labor  organisation  inaugurated  an  ex- 
tensive boycott  against  the  corporation  and  its  products, 
wtiereupon  suit  was  instituted  for  an  injunction  against  the 
labor  organization  and  its  leaders,  and,  an  order  directed  the 
issuance  of  a  modified  injunction  having  been  sustained  by 
the  Circuit  Oourt  of  Appeals,  both  parties  appealed  to  the 
Supreme  Oourt,  pending  which  a  settlement  was  arrived  at, 
whereby  the  corporation  released  its  right  to  sue  for  treble 
damages  under  section  7  of  the  Sherman  Law,  on  the  gromd 
thfTt  the  lal>or  organization  constituted  an  unlawful  combina- 
tion in  restraint  of  trade  and  commerce,  to  which  settlement 
complainant,  a  minority  stockholder,  objected.  iMd,  that 
such  settlement  was  within  the  Jurisdiction  of  the  corpora- 
tion's board  of  directors  in  the  ordinary  management  of  the 
corporation's  affairs,  and,  having  been  entered  into  in  good 
f atfh,  was  binding  on  such  minority  stockholder  notwtflistand- 
ing  his  protest,  and  he  was  therefore  not  entitled  thereafter 
to  maintain  a  suit  for  such  damages  for  the  benefit  of  the 
corporation.    lb.  4--807 

«#.  li  VM  Xshercatly  a  Xonopoly,  Where  for  10  Tears  It/  Inorease 
in  Pereentaire  of  Basiness  Is  Less  nian  That  of  Its  Com- 
piftitors.^-A  corporation,  although  a  combination  of  other 
'large  manufacturing  corporations  and  having  a  very  large 
capital,  can  not  be  said  to  be  inherently  a  monopoly,  where 
xlurfng  10  years  its  increase  in  percentage  of  business  is 
mucfi  less  than  that  of  its  principal  competitors.  (Per  Wool- 
ley,  Circuit  JMge,  concurring.)  U.  8.  v.  V.  8.  fifVM  Corpo- 
ruHon,  228  F.,  106.  6—168 

A.  M]M->-]f  Vot  in  and  of  Itself  a  Xosopoly  or  Cembinatlom, 
Should  Hot  Be  Dissolved  Where  Vnlawfol  Aets  Have  Been 
IMsoontiaued. — ^A  corporation  which  is  not  in  and  of  itself  a 
monopoly  nor  a  combination  in  restraint  of  trade,  within 
the  VKwniDg  of  the  Sherman  Law,  should  not  be  dftsd>ved 
it  may  in  the  pest  have  combined  wlth'*other8  to 
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trade  by  controlling  prices,  where  socli  unlawfal 
acts  liave  beeo  discontinoed.    lb.  6 — ^182 

48.  Disector  of,  Wlieii  Hot  KeaponsUile  for  XUegality  of  Ita  Organi- 
sattoa. — ^The  fact  alone  that  a  corporation  after  its  organisa- 
tion paid  for  property  purchased  with  stock  and  then  elected 
the  seller  as  a  member  of  its  board  of  directors  does  not 
render  him  responsible  for  any  alleged  illegality  in  its  organ- 
IzaUon.    lb,  C--161 

#S»  Basponsible  for  A«ts  of  Snbildiary.  Corporation,  the  Stock  of 
Which  It  Owns. — ^Where  one  corporation  owns  all  of  the 
stock  of  another  and  controls  its  policy  and  business,  it  is 
responsible  for  the  acts  of  the  subsidiary  corporation,  which 
are  considered  in  equity  as  its  own  acta  U.  £».  ▼.  United 
Shoe  Mach.  Co^  234  F.,  141.  5—813 

44.  Kigbt  of  StoeUolder  to  Sue  oa  Behalf,  under  Shenaan  Law, 

Limited  by  General  Principles. — ^The  established  princM^es 
limiting  the  right  of  a  stockholder  to  sue  on  behalf  of  the 
corporation  when  it  refuses  to  do  so,  restated  and  held  appli- 
cable to  an  action  for  damages  based  on  alleged  injury  to  the 
corporation  through  violations  of  the  Sherman  Law.  United 
Qoi^per  Sec  Co.  v.  AmalffOfmUed  Co^^  Oo^  244  U.  S.,  264. 

6— 900 

45.  Bane— Bight  of  Stookholder  to  Sue  on  Behalf  of,  LinOtod  t» 

l^pltahle  Vonun,  in.  Suit  under  Shezman  Law.— ^e  mle 
which  confines  the  individual  stockholder  to  the  equitable 
forum  when  seeking  to  enforce  a  right  of  the  corporation 
implies  when  the  cause  of  action  arises  under  the  Sherman 
Law,  as  in  other  cases.  FleUmcnn  v.  WeUbaoh  Co.,  240  U.  S.« 
27,  distinguished.    lb.  e-HXa 

4^.  Has  Bo  Bight  to  Praetioe  Law  In  Bew  York,  But  Bbiy  Pr«peeate 
Action  for  Beneilt  of  Another. — Section  280  of  the  Poial 
Laws  of  New  York  (1900,  c  88),  which  prohibits  any  cor- 
poration from  practicing  law,  does  not  make  it  unlawful  for 
It  corporation  to  prosecute  an  action  for  the  benefit  of  an- 
other at  its  own  expense,  employiiig  members  of  the  bar  to 
conduct  the  caaeT   Jrvina  v.  Neal  et  oL,  209  F.,  475.       6—891 

47^  XUbwdution  of,  Bqulvalent  to  Death.— -The^  dissolution  of  a  cor- 
poration \b  equivalent  to  the  death  of  a  natural  peseon.  Im- 
perial FOm  B^ehonge  v.  General  Film  Oo.^  24i  F.,  988. 

6—1046 
QflPTBIOHT. 

Of  Bramattsations  Cover  Photoplays  of  Sane  Subject — Oopy- 
rights  of  dramatisations  cover  photoplay  repmsentations  of 
the  same  subject  U.  S.  v.  Motism  Pidiure  PaifinU  Co.,  225 
F.»808.  e— 206 

.  V.  Xhe  diseiretioa  of  the  triaL  court  under  seotlim  7  of  tlie*  Sherman 
taw;  te  aUov  a  rtasonabto  attocncy's  fee  l^  the  awoeessful 
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plaintiff  in  an  action  brought  nnder  ttiat  section  to  recorer 
damages  for  a  violation  of  the  provisions  of  that  act  against 
combinations  in  restraint  of  trade  is  not  abased  by  an  allow- 
ance of  $750,  although  the  verdict  was  but  for  $500,  where  the 
trial  took  five  days,  and  from  the  proof  offered  it  appeared 
that  from  $750  to  $1,000  would  be  a  reasonable  sum.  lfo»- 
to^M6  V.  Lawry,  193  U.  S.,  88.  %—S2Q 

S.  Costs — ^When  Awarded  Against  An  Defendants. — ^Where  some  of 
a  large  number  of  defendants  to  a  bill  in  equity  demurred 
to  the  bill  and  from  a  decree  dismissing  it  the  complainant 
appealed  and  other  of  the  defendants  entered  their  appear- 
ance in  this  court  and  were  heard  in  support  of  the  decree, 
this  court,  in  reversing  the  decree,  awarded  costs  against 
all  of  the  defendants  appearing  in  this  court  Leonard  t. 
Abner-Drury  Brewing  Co,,  25  App.  (D,  O.)  Cases,  1(ML  *— 18 
COlTNTEftCLAXlE. 

Legal  Demand  Can  Not  Be  Fleaded  as,  in  an  Equity  Suit — ^A 
legal  demand  can  not  be  pleaded  as  a  set-off  or  counterclaim 
in  an  equity  suit,  but  under  new  equity  rule  90,  it  must  be 
a  demand  **  which  might  be  the  subject  <^  an  independent  suit 
in  equity."  JfoMof»  Picture  PatenU  Oo.  v.  Bekrir  FOm  Co^ 
208  F.,  418.  i— 846 

COimTS. 

L  Fenbal  OyuBTs  in  C^zosaAL — JuansuwrjEow  AifD  Powbl 

1.  Xarisdietion  Over  Non-Besldent  Defendants  in  Private  Baits. — 
The  authority  given  by  section  5  of  the  Sherman  Law,  to 
bring  in  non-resid^its  of  the  district  can  not  be  availed 
of  in  private  suits,  and  the  court  can  not  acquire  JurisdictiOQ 
over  them.    Oreer,  UUU  d  Co.  v.  StoUer,  77  F.,  1.         1—820 

8.  Power  to  Bring  in  Hon-Besldent  Defendants. — ^Where  one  of  tlie 
defendants  in  a  suit,  brought  by  the  Qovemment  in  a  circuit 
court  of  the  United  States  under  the  authority  of  section  4  of 
the  Sherman  Law  is  within  the  district,  the  court,  under  the 
authority  of  section  5  of  that  act,  can  take  jurisdiction  and 
order  notice  to  be  served  upon  the  jion-resident  defendants. 
Btandard  OU  Co.  v.  17.  8.,  221  U.  S.,  41^.  4—118 

8.  JvTisdiotion  in  Private  Suits  Against  a  State  for  Violation  of 
Sherman  law — ^Kecessary  Parties. — ^Where  a  person  brings 
an  action  under  section  7  of  the  Sherman  Law  against  the 
officials  of  a  State  to  recover  damages  for  acts  done  under 
authority  of  a  State  statute  which  gives  the  State  an  entire 
monopoly  of  the  traffic  in  intoxicating  liquors  (act  S.  d* 
Jan.  2,  1895),  the  State  itself  is  a  necessary  party  thereto, 
and  consequently  the  Federal  courts  would  have  no  Juris- 
diction of  the  action.   Loioenstein  Y.  SvanSj  eQ  v.,  WS.    1—606 

4.  Court  of  Equity  Can  Not  Entertain  Bill  of  Private  Party  to 
Biif oroe  Sherman  law. — The  Sherman  Law  does  not  author- 
lie  a  court  of  equity  to  entertain  a  bill  by  a  private  party 
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to  enforce  its  provisions,  his  remedy  hting  by  an  aetton  at 
law  for  damaeres.    Southern  Ind,  Exp,  Co,  y.  U,  S,  Bxp,  Co,^ 
88  F.,  e59.  l--8e8 

[But  see  section  16  of  the  Clayton  Law.] 

9.  Court  of  Equity— No  Jurisdiction  to  Restrain  Violation  at  Salt 
of  Priyate  Party. — ^An  agreement  or  combination  in  violation 
of  the  Sherman  Law  can  not  be  declared  null  and  void  In 
equity  at  the  suit  of  retail  dealers  engaged  In  purchasing 
and  selling  the  producf  of  a  company  sought  to  be  compelled 
to  join  such  association,  but  having  no  contract  with  it  for 
the  purchase  of  such  product  Such  a  result  can  only  be 
accomplished  at  the  suit  of  the  United  Statea  Leonard  v. 
Almer-Drury  Brewing  Co.,  25  App.  (D.  0.)  Gases,  161. 

«— 14 

t.  But  Injunction  Will  lie  at  Suit  of  Party  Injured  When  Dam- 
ages Are  Irreparable. — ^But  where  such  retail  dealers  show 
that  they  have  established  a  profitable  business  In  selling 
the  product  of  the  company  so  sought  to  be  coerced  which 
Is  unwilling  to  advance  the  price  of  the  product,  but  wishes  to 
continue  to  sell  to  them  at  the  lower  price,  but,  Intimidated 
by  the  threats  of  the  association,  such  company  is  about  to 
yield  to  its  demands,  and  will  do  so  unless  restrained,  In 
which  event  there  will  be  an  advance  in  prices,  and  such 
dealers  may  thereupon  be  allotted  as  customers  to  some 
other  member  of  the  trust  against  their  will  and  be  unable 
to  purchase  the  product  they  have  been  dealing  in  even  at 
the  advanced  price  and  their  business  will  be  destroyed — an 
Injunction  will  lie  at  their  suit  to  prevent  the  doing  or  con- 
tinuing of  the  wrongful  acts,  the  remedy  at  law.  If  any, 
even  under  the  statute  giving  threefold  damages,  being  in- 
adequate, and  consequential  damages,  such  as  loss  of  trade 
and  profits  and  failure  of  credit  and  business,  not  being 
ordinarily  recoverable  at  law.    lb.  t — ^16 

7.  The  United  States  can  not  maintain  a  bill  in  equity  to  restrain 

an  association  of  railroads  from  carrying  into  effect  an  agree- 
ment alleged  to  be  illegal  under  the  Interstate  Oommeroe 
Law  when  it  appears  that  it  did  not  grant  the  charter  of 
and  has  no  proprietary  interest  in  any  of  the  roads.  Its 
right  is  to  prosecute  for  breaches  of  the  law,  not  to  provide 
remedies.    U,  8.  v.  Joint  Trajffle  Asm.,  76  F.,  805.  1—616 

Case  reversed,  171  U.  S.,  605  (1—869). 

8.  Jurisdiction  After  Admission  of  Territory  as  State. — In  1895  the 

plaintiff  In  error  was  indicted,  with  others,  in  a  district 
court  of  the  Territory  of  Utah  under  section  8  of  the  Sher- 
man Law,  which  declares  Illegal  "every  •  •  •  combi- 
nation *  *  *  in  restraint  of  trade  or  commerce  in  any 
Territory."  In  January,  1896,  Utah  was  admitted  as  a 
State,  and  thereafter  the  case  was  transferred  to  the  FM- 
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eral  court  for  the  district  of  Utah,  where,  after  baarlng  on 
demurrer  to  the  indictment,  the  plaintiiE  in  error  was  tried 
and  convicted.  Held,  on  writ  of  error,  that  neither  nnder 
the  act  of  Congress  authorizing  Utah  to  form  a  State  gOY- 
emment  (28  Stat,  111,  112)  nor  the  constitution  of  Utah 
(art  24,  sec.  7),  nor  by  other  legislation,  was  jurisdiction 
conferred  upon  the  Federal  court  to  proceed  with  the  ca9e. 
Moore  v.  U.  8.,  85  F.,  465.  1-^16 

8.  Same. — Held,  further,  that  the  case  did  not  come  within  the 
provisions  of  Revised  Statutes,  section  18,  regulating  the 
effect  of  the  repeal  of  statutes,  for  the  admission  of  Utah 
as  a  State  did  not  operate  to  repeal  the  Sherman  l4tw,  which 
still  applies  to  the  Territories  of  the  United  States.    lb. 

1—823 

XO.  Court  of  Sqnlty— Adjustment  of  Biffloulties  Between  Beeetver  ol 
BaUroad  and  Employees. — ^Where  the  property  of  a  railway 
or  other  corporation  is  being  administered  by  a  receiver 
under  the  superintending  power  of  a  court  of  equity,  it  is 
competent  for  the  court  to  adjust  difficulties  between  the 
receiver  and  his  employees,  which,  in  the  absence  of  such 
adjustment,  would  tend  to  injure  the  property  and  to  defeat 
the  purpose  of  the  receivership.  Waterhome  v.  Comer,  55  F., 
158.  1—124 

U.  Same. — It  follows,  then,  that  it  is  in  the  power  of  the  court  in 
the  interest  of  public  order  and  for  the  protection  of  the 
property  under  its  control,  to  direct  a  suitable  arrangement 
with  its  employees  or  officers,  to  provide  compensation  and 
conditions  of  their  employment,  and  to  avoid,  if  possible,  an 
interruption  of  their  labor  and  duty,  which  will  be  disastrous 
to  the  trust  and  injurious  to  the  public.    lb.  1 — ^125 

14t  A  Court  of  Equity  Should  JTot  Aid  by  Entertaining  Infringe- 
ment Suits  Brought  by  an  Illegal  Corporation. — ^A  corpora- 
tion organized  for  the  purpose  of  securing  assignments  of 
all  patents  relating  to  ^'spring-tooth  harrows,"  to  grant 
licenses  to  the  assignors  to  use  the  patents  upon  payment  of 
a  royalty,  to  fix  and  regulate  the  price  at  which  such  har- 
rows shall  be  sold,  and  to  take  charge  of  all  litigaition,  and 
prosecute  all  infringements  of  such  patents,  is  an  illegal 
combination  whose  purposes  are  contrary  to  public  policy 
•  and  which  a  court  of  equity  should  not  aid  by  eQt^rtainlng 
infringement  suits  brought  in  pursuance  thereof.  National 
Harrow  Co.  v.  Quick.,  67  F.,  130.  1-^448 

IS*  lurlsdiotion  of  a  Court  of  Equity  Can  Sot  Be  Invokitd  to  Enforce 
a  Coatraot  Arising  Out  of  an  Unlawful  Combination  of  Bail- 
roads — ^Tioket  Brokers, — In  a  suit  by  a  raUroad  company  to 
enjoin  the  defendants,  who  were  ticket  brokers*  from  dealing 
in  special  tidcets  issued  by  complainant  on  aoeount  of 
tbo  Pan-American  BzpositioDv  which  were  by  tbto  tenm 


Digitized  by 


Google 


OOT7BTS— OF  BQUITT.  198 

Index—Digest 
non-transferable,  it  appeared  from  the  showing  made  on  a 
motion  tor  a  preliminary  injunction  that  complainant  was  a 
member  of  a  combination  known  as  the  "  Trunk  Line  Associa- 
tion," formed  by  a  number  of  railroads  operating  in  different 
States  for  the  purpose  of  preventing  competition;  that  the 
passenger  receipts  of  all  such  roads  were  pooled  and  divided 
on  an  agreed  basis;  and  that  the  special  rates  made  on 
account  of  the  exposition  were  fixed*  and  the  terms  of  the 
tickets  which  were  the  basis  of  the  suit  were  prescribed  by 
such  association  through  Its  passenger  committee.  Heid, 
ThBt  such  combination  was  illegal,  as  in  violation  of  the 
Sherman  Law,  and  that  complainant  could  not  Invoke  the 
aid  of  a  Federal  court  of  equity  for  the  protection  of  rights 
dalmed  under  contracts  which  were  the  direct  result  and 
evidence  of  such  unlawful  combination.  Dek^ware,  L.  d  W. 
BL  Co,  V.  Frank,  110  F.,  689.  %—S2 

14.  A  railrcMid  company  belonging  to  an  illegal  oomblaation  in 
violation  of  the  Sherman  Law  can  not  Invoke  the  aid  of  a 
Vederal  court  of  equity  for  the  protection  of  its  rights  claimed 
under  contracts  which  were  the  direct  result  and  evidence 
of  sudi  unlawful  comblnatian.    lb.  a— 02 

U.  Will  Bnjoln  a  Combination  Between  Two  Parallel  and  Compet- 
ing Lines  of  Railroad — Question  of  Pnblio  Policy. — ^Where 
the  effect  of  a  combination  is  to  directly  prevent  competition 
between  two  parallel  and  naturally  competing  lines  of  rail- 
road engaged  in  interstate  business,  it  is  in  restraint  of 
Interstate  commerce  and  a  violation  of  the  Sherman  l4iw, 
and  the  court,  in  a  stilt  to  enjoin  it  as  such,  can  not  con- 
sider the  question  whether  the  combination  may  not  be  of 
greater  benefit  to  the  public  than  competition  would  be; 
that  being  a  question  of  public  pMcy  to  be  determined  by 
Congress.    U.  S.  v.  Northern  SeouritieM  Co^  120  F.,  721. 

»— 216 

16.  Xay  Kestraln  Violations  of  Sherman  Law  and  Frame  Its  Decree 

to  Accomplish  Practical  Besults. — Although  cases  should  not 
be  brought  within  a  statute  containing  criminal  provisions 
that  are  not  clearly  embraced  by  it  the  court  should  not  by 
narrow,  technical,  or  forced  construction  of  words  exclude 
cases  from  it  that  are  obviously  within  its  provisions,  and, 
while  the  Sherman  Law  contains  criminal  provisions,  the 
Federal  court  has  power  under  section  4  of  the  act  In  a  suit 
In  equity  to  prevent  and  restrain  violations  of  the  act  and  may 
mold  its  decree  so  as  to  accomplish  practical  results  such  as 
law  and  Justice  demand.  Northern  Seouritie^  Co,  v.  United 
States,  103  U.  S.,  107.  9-^890 

17.  Court  WlU  JTot  Lend  Its  Aid  in  Enforcing  Illegal  Contract— 

The  court  can  not  lend  its  aid  in  any  way  to  a  party  seek- 
S58S6*— 18 ^IS 
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Ing  to  realize  the  fruits  of  an  illegal  contract,  and,  while 
this  may  at  times  result  in  relieving  a  purchaser  from  paying 
for  what  he  has  had,  public  policy  demands  that  the  court 
deny  its  aid  to  carry  out  illegal  contracts  without  regard  to 
indiyidual  interests  or  knowledge  of  the  parties.  Continental 
WaU  Paper  Co.  v.  VoigJU,  212  U.  S.,  202.  S-^IS 

18.  Same— Eifect  of  Kefnial.— The  refusal  of  Judicial  aid  to  enforce 
iU^al  contracts  tends  to  reduce  such  transactions.    /&. 

8—514 

18.  Nature  of  Belief  to  Be  araated.— Where  an  existing  combina- 
tion in  corporate  form  has  been  adjudged  unlawful,  as  in 
violation  of  the  Sherman  Law,  and  to  have  monopolized 
and  to  be  monopolizing  a  large  part  of  the  interstate  trade 
in  a  particular  commodity  it  is  the  duty  of  the  court,  und^ 
the  power  conferred  by  section  4  of  the  act  to  *'  prevent  and 
restrain"  its  violation,  not  only  to  enjoin  further  violation 
of  the  act,  but  to  render  its  decree  effective  by  dissolving 
the  illegal  combination.  U.  8.  v.  du  Pont,  etc.,  Co.,  188 
P;  158.  4--S77 

80.  When  Ordinary  Jnrisdlotion  of  Equity  Hot  Impaired. — ^The  fact 

that  the  Sherman  Law  makes  a  conspiracy  in  restraint  of 
trade  a  crime,  and  provides  a  penalty  therefor,  does  not  neces- 
sarily impair  the  ordinary  Jurisdiction  of  equity,  where  the 
criminal  acts  work  irreparable  injury  to  property.  The  statute 
does  not  substitute  Its  remedy  for  others  which  existed  before 
its  enactment    lb.  8 — ^17 

81.  Same. — Quctre. — ^Whether  if  the  wrongs  complained  of  by  an 

individual,  growing  out  of  alleged  acts  in  restraint  of  trade 
in  the  District  of  Columbia,  as  distinguished  from  acts 
relating  to  conspiracies  in  restraint  of  interstate  conunerce, 
should  be  remediless  save  by  a  resort  to  the  Sherman  Law, 
any  party  other  than  the  United  States  can  invoke  the  Juris- 
diction of  equity  to  restrain  their  conunission.    Ih.         8 — ^17 

88.  Courts  of  Equity — ^Power  to  Compel  Production  of  Books  and 
Papers. — ^A  court  of  equity  has  power  to  compel  the  produc- 
tion of  books  and  papers  by  virtue  of  its  inherent  and  general 
Jurisdiction  ,and  this  power  is  not  confined  to  the  parties  to 
the  suit,  but  extends  to  third  pers<ms.  U.  8.  v.  TemUnal  R, 
Ass'n,  etc.,  148  F.,  488.  8—38 

88.  Will  Hot  Review  Competency  of  Evidence  Before  Grand  Jury 
on  Motion  to  Quash.— Except  in  States  having  statutes  on 
the  subject,  courts  will  not  review  the  evidence  received  by  a 
grand  Jury  on  a  motion  to  quash,  for  the  purpose  of  passing 
on  its  competency.    U.  8.  v.  Swift,  186  F.,  1018.  4—76 

84.  Jurisdiction  of  Federal  Courts. — ^A  suit  based  on  an  alleged 
violation  of  Sherman  Law  whereby  direct  and  special  in- 
juries are  Inflicted  on  and  threatened  to  the  complainants 
is  one  arising  under  a  law  of  the  United  States  of  which  a 
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Federal  oonrt  luui  jurlBdiction  regardless  of  the  dtUsenslilp 
of  the  parties.    Manm^tan  ▼.  C,  H.  V,  d  T.  Rp.  Oo^  183  F., 
140.  S--885 

20.  Bait  XaTohrlag  Klghts  of  StoekholdeTs.— Where  it  is  dalmed 
that  one  corporation  can  not  under  the  statute  lawfully 
own  the  stock  of  another  a  court  can  not,  in  a  suit  to  which 
such  stockholding  corporation  is  not  a  party,  adjudge  die 
constitution  of  the  board  of  directors  of  the  corporation 
issuing  the  stock  ilUegal  on  the  ground  that  certain  of  its 
stock  was  held  and  voted  at  the  corporate  electi<m  by  such 
stockholding  corporation.    Id.  t—Wl 

S6.  Aets  of  Foreign  OoTemmeat. — ^Where  Costa  Rica  was  de  facto 
sorereign  oyer  that  part  of  Panama,  including  the  McOon- 
nell  concession,  at  the  time  plalntiirs  plantation  and  railroad 
in  sndi  concession  was  Injured  by  the  acts  of  the  Gosta 
BIcan  soldiers  and  officers  acting  under  goremmental  au- 
thority, such  acts  were  immune  from  investigation  or  re- 
view by  the  courts  of  the  United  States.  Ammiam  Bamama 
Co.  V.  VMted  FmU  Co.,  166  F^  26a  $— «70 

fl7.  IMftriot  in  Which  Salt  Xast  Be  Brought. — ^An  action  against  a 
corporation  in  a  Federal  court  for  a  common-law  tort  can 
be  maintained  only  in  the  district  of  plaintiff's  residence  or 
that  in  which  defendant  is  incorporated,  and  such  require- 
ment can  not  be  avoided  by  joining  in  the  same  complaint 
another  count  stating  an  entirely  separate  cause  of  action 
of  which  the  court  has  jurisdiction  nor  by  stating  a  joint 
cause  of  action  against  such  defendant  and  another  whidi 
Is  an  Inhabitant  of  the  district  and  may  be  tliere  sued,  the 
cause  of  action  being  several  as  well  as  joint  Woro- 
Kramer  Tohoiooo  Co,  v.  Amerieam  Todocoo  Co.^  178  F.,  120. 

«— 7T0 

SS.  Tke  question  whether  a  nit  In  a  Federal  eourt  is  mafatainaMe 
in  the  distriot  where  brought,  und«  the  statute,  may  be 
raised  ^ther  by  motion  to  set  aside  the  service  of  process 
or  by  special  demurrer,  where  a  special  appearance  is  made 
for  that  purpose  only,  and  before  pleading  to  the  merits; 
but  the  ri|^  is  waived  by  filing  a  general  demurrer  or 
pleading  to  the  merits,    /d.  t—TtO 

•t.  Gongretiional  Power  to  Authorise  Their  Process  to  Bun  Outside 
Their  Diftrict — ^In  a  case  at  law  or  in  equity  which  arises 
under  the  Ck>nstitution  or  laws  of  ttie  United  States,  and  a 
suit  by  the  United  States  under  the  Sherman  Law,  presents 
such  a  case,  Congress  is  authorised  by  article  8,  f  f  1,  2,  o< 
the  Oonstitution  to  confer  upon  any  national  court  jurisdic- 
tion to  summon  the  proper  parties  to  the  suit  to  a  hearing  and 
decree  wherevor  they  reside  or  are  found  within  the  domimon 
of  the  Nation,  although  beyond  the  limits  of  the  district  of  the 
oourt    r.  fif.  V.  fiftoiulard  M  Co.,  152  F.,  28a.  8--178 
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SO.  Mstriot  WlMre  SiUt  to  Be  Brovfflit— Bestileti«a  to  XiBaMtaiita 
of  Bistriet  iBappUcablo  Where  Jurisdictioii  Genlwred  bj 
Q^ecial  Acts.— The  inhibition  of  section  1  of  the  judiciary 
acts  of  1887  and  1888  (act  Mar.  3,  1887,  c  87S,  24  Stat., 
562.  and  act  Ang.  X8,  1888,  c.  860,  25  Stat,  483)  that. "no 
suit  shall  be  brought  before  either  of  said  courts  [the  cir- 
cuit and  district  courts]  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,"  is  IneitectiYe  and  inappUcahle  in  in- 
stances in  which  excluaiTe  jurisdiction  over  particular  cases 
or  classes  of  cases  has  been  conferred  upon  the  Federal 
court  by  [q)eclal  acts  of  Ck>ngre8s.    lb,  3—178 

3a«  A  ease  oaa  not,  under  existing  statutes  regulating  the  jurisdic- 
tion of  the  courts  of  the  United  States,  be  tmnonA  ftoai  a 
State  eoart,  as  one  arising  under  the  Constitiitien  or  laws  of 
the  United  States  unless  the  plaintifTs  oomplaint^  bill,  or 
deolamtion  shows  it  to  be  a  case  of  that  oharacter.  Minnetota 
y.  Northern  Securities  Co.,  194  U.  S.,  64.  S— 548 

SS.  While  an  allegation  in  a  oomplalnt  filed  in  a  circuit  court  of 
the  United  States  nay  eonfer  Jvrlsdiotion  'to  detentttae 
whether  the  oase  is  of  the  class  of  which  the  court  may  prop- 
erly take  cognizance  for  purposes  of  a  final  decree  on  the 
merits,  if  notwithstanding  such  allegation,  the  court  finds, 
at  any  time,  that  the  ease  does  not  really  and  substantially 
involYO  a  dispute  or  oontroyersy  within  its  Jurisdietlon  then, 
by  the  express  command  of  the  act  of  1875,  its  duty  is  to 
pvoeeed  no  further.  And  if  the  suit,  an  dtscuased  by  the 
complaint  could  not  have  been  brought  by  plaintiff  criginally 
in  Qm  circuit  court,  then,  under  the  act  of  1887-88  it 
should  not  have  been  removed  from  the  State  court  and 
riiould  be  remanded.    lb,  % — 549 

SS.  A  State  oan  not,  by  a  suit  in  its  own  name,  isroke  the  eiigfstal 
Jurisdietion  of  a  Federal  circuit  court  to  Kstetin  and  pre- 
Tent  violations  by  competing  interstate  railway  companies, 
of  the  Sherman  Law,  because,  alone,  of  the  alleged  remote 
and  indirect  Injury  to  its  proprietary  Interests  arising  from 
the  mere  absence  of  free  competition  in  trade  and  commttce 
as  carried  on  by  such  carriers  within  its  limits.    /5.     8 — 558 

Si.  Article  XY  of  the  Constitution  of  the  United  SUtee  only  pte- 
scribes  a  rule  by  which  courts,  Federal  and  State,  axe  to  be 
guided  when  a  faestion  arises — ^In  the  progress  of  a  pending 
suit  as  to  the  faith  and  credit  to  be  given  by  the  court  to  the 
'  public  acts,  records,  and  judicial  proceedings  of  a  States 
other  than  that  in  which  the  court  is  sitting.  It  has  nothing 
to  do  with  the  conduct  of  individuals  or  corpoffatloiB.    /b. 

S--554 

SSk  AUegation  of  Amount  in  Oontroversy. — ^It  is  not  essential  that  a 
bill  in  a  Federal  court  should  state  the  amount  or  value  in 
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€BPtr>Tcrgy,  tf  It  appears  to  be  wtifdn  the  Jnrtsdictional 
limit,  from  the  allegations  of  the  bill,  or  otherwise  from  the 
record,  or  from  evidence  taken  in  the  case  before  the  bear- 
ing of  objections  to  the  jurisdiction.  B<Mn$<m  ▼.  Sulmrbam 
Brick  Co,,  127  P.,  801  S-^12 

ML  Abatemeat— -Peadeaoy  of  Aetioa  in  State  Ooort.— The  pendency 
of  a  suit  in  a  State  court  is  not  a  bar  to  one  oo  the  same 
cause  of  action  in  a  Federal  court    lb.  % — 818 

87.  Fio4aetio]i   of  Dooaments. — ^The  search  and  leisure  elaasi   of 

the  Voarth  Amendment  was  not  intended  to  interfere  with 
the  power  of  courts  to  compel  the  production  upon  a  trial  of 
documentary  evidence  through  a  tubpwna  duces  teomm.  Hai€ 
T.  Benkel,  201  U.  S^  48.  8^-874 

fifee  also  Sbabch,  and  Withcsbss. 

88.  Orders  of  a  Vederal  ciroult  eoart  dlreeting  witnesses  to  answer 

the  questions  pot  to  them  and  produce  written  evidence  in 
their  possession  on  their  examination  before  a  Eq;)ecial  ex- 
amina:  iqqpointed  in  a  suit  brought  by  the  United  States 
to  enjoin  an  alleged  violation  of  the  Sherman  Law,  is 
tnterlocntorj  in  the  prlnoipal  suit,  and  tiiefefeie  not  ap- 
pealable to  the  Supreme  CJourt.  An  appeal  does  lie,  how- 
ever, from  a  Judgment  of  contempt,  attempting  to  enforce 
the  order.    Alexander  v.  United  States,  201  U.  &,  117. 

8-4M5 
See  aUo  Neimn  v.  UfUted  States,  201  U.  S.,  92  (8—020). 

88.  Admission  of  Bvidence — Order  of  Proof. — In  an  action  to  recover 
damages  for  an  alleged  conspiracy  in  restraint  of  interstate 
commerce,  it  was  within  the  dlseretion  of  the  trial  eourt  to 
admit  evideooe  of  acts  and  declarations  of  various  of  the 
defendant  associations,  their  oflOcers,  conmiittees,  memberSt 
and  agents,  made  in  the  absence  of  many  of  the  other  de- 
fendants, before  a  prima  fade  ease  of  eonspiraey  had  been 
established,  and  before  privity  of  some  of  the  defendants 
had  been  proven,  on  condition  that  such  connecting  evidence 
should  be  thereafter  given.    Loder  v.  Japue,  142  F.,  1010. 

8-077 

48.  Ih  Determiniac  Questioas  Arising  under  the  Anti-Trust  Aets 
the  Bederai  Courts  Will  Exercise  an  Independent  Judgment, 
VnalTected  by  Decisions  of  State  Courts. — Congress  having 
undertaken  by  the  Anti-Trust  Acts  to  deal  with  meoopoUes 
ajBectiag  interstate  comsaaeroe,  and  having  conlerred  juris- 
diction 9i  qaestions  arising  thereunder  on  the  BMeval  courts, 
in  detemining  sudb  questions  those  courts  ^cerciae  an  inde- 
pendent judgment,  unaAected  by  the  decisloas  of  the  courts 
of  the  State.  Skaggs  v.  Smnsas  City  Term.  Ry.  Co.,  283  F., 
82a  e— 688 

dL  Sane— Only  the  ]>ecisions  sC  the  Xichest  Conrt  of  a  State  Are 
Biadlag  on  the  Vederal  Courts. — ^It  is  only  the  highest  court 
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«f  a  State  whose  decUtoiiB  coiutnilng  tlie  State  eomrtitatioii 
or  statates  are  binding  on  the  Federal  courts.   lb.         •--638 

41.  When  They  Will  Not  Follow  State  Praotioe. — ^Under  the  con- 
formity statute  (Rev.  St,  f  914),  a  Federal  court  will  foUow 
the  practice  prescribed  by  a  State  statute  "as  near  as  may 
be,'*  but  not  where  it  would  defeat  or  incumber  the  adminis- 
tration of  the  law  under  Federal  statutes.  J9«ofceye  Powder 
Co.  y.  Du  Pont  Powder  Co,,  196  F.,  516.  4—668 

41.  Will  Hot  Besort  to  Teehnlealities  in  Criminal  Cases,  Bat  Will 
Look  to  intimate  Jaitioe  Upon  the  Merits. — AX  the  presoit 
time  the  reasons  whidi  formerly  impelled  courts  to  resort 
to  technicalities  in  criminal  cases  to  avoid  the  iniliction  of 
unjustly  severe  penalties  have  ceased  to  exist,  and  the  effort 
now  on  the  part  of  the  judges  is  to  overlook  technicalities 
so  far  as  possible,  and  to  administer  the  law  from  a  broad 
viewpoint,  looking  to  ultimate  justice  upon  the  merits.  U.  8. 
V.  Patterson  et  ol.,  201  F.,  720.  »— 35 

44.  Proteetive  Powers  Extend  U  Every  Device  Whereby  Property  is 
Damaged  or  Commerce  ftestraiaed. — ^The  court's  protecttve 
powers  extend  to  every  device  whereby  property  is  irr^>arably 
damaged  or  interstate  commerce  restrained;  otherwise  the 
Sherman  Law  would  be  rendered  impotent  Oompers  v. 
Bueki  Stove  S  Range  Co.,  221  U.  S.,  48&  4—780 

4i.  Same — Society  Itself  is  an  Organisation,  and  Does  Not  Object  to 
Organisations  for  Social,  Beligious,  Business,  and  all  Other 
Legal  Purposes. — Society  Itself  is  an  organisation  and  does 
not  object  to  organizations  for  social,  religious,  business,  and 
all  other  legal  purposes.    75.  4—780 

46.  Same — ^Duty  of  to  Protect  Against  Unlawfally  Ezereising  of 

Power. — On  appeal  against  unlawfully  exercising  power  of 
organisations  it  is  the  duty  of  government  to  protect  the  one 
against  the  many  as  well  as  the  many  against  the  one.    /6. 

4—780 

47.  Same— Hay  Enjoin  Continiiance  of  Boycott,  Although  Spoken 

Words  Were  Vsed  in  Making  It  Effective. — A.  court  of  equity 
may  ^oin  the  continuance  of  a  boycott,  although  spokoi 
words  or  written  matter  were  used  as  one  of  the  instrunieii- 
talities  by  which  the  boycott  was  made  effective,  /b.,  57  L. 
Bd.,  797.  4—779 

41.  Can  Xestrain  Discriminations  in  Interehange  of  Traille  by  One 
Bailroad  Constructed  under  Acts  of  Congress  Against  An- 
other.—Doubtless  courts  could  restrain  one  railroad  con- 
structed under  the  acts  of  July  1, 1862,  and  July  2, 1864,  firom 
making  discriminations,  contrary  to  tlie  provisions  of  those 
acts  in  regard  to  interdiange  of  traffic,  against  anffthgr  rail- 
road also  constructed  under  those  acts.  V.  8.  ▼•  Union  P^ 
dfio  B.  B.  Co.,  226  U.  S.t  92,  4-4K81 
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40.  Hare  Juxisdiotioii  of  Salts  by  Sulneriben,  to  Compel  Telephome 
Serrloe,  Although  Parties  ICay  Be  Vriendlj  Antagonists. — 
JudiciAl  Code,  section  87,  authorizing  the  dismissal  of  a  snit 
in  the  Federal  court  if  it  should  appear  that  it  does  not  prop- 
erly inyolve  a  dispute  within  the  Jorisdlction  of  the  court, 
or  that  parties  have  been  collusiyely  made  or  Joined  for  the 
purjHMe  of  giving  the  court  Jurisdiction,  does  not  deprive  the 
Federal  court  of  Jurisdiction  over  a  suit  by  the  subscribers  of 
an  interstate  telephone  company  whose  employees  were  on  a 
strike,  to  compel  the  company  to  furnish  service  it  had  con- 
tracted to  furnish,  though  the  parties  thereto  were  friendly 
antagonists,  and  the  telephone  company  was  willing  to  have 
the  controversy  submitted  to  the  Federal  court,  since  the 
collusion  which  deprives  the  court  of  Jurisdiction  is  not  an 
agreement  between  the  parties  that  an  existing  dispute  cog- 
nizable in  the  Federal  courts  shall  be  brought  th^e,  but  an 
agreement  so  to  adjust  the  situation  as  to  clothe  the  court 
with  an  apparent  Jurisdiction  which  it  otherwise  would  not 
have.    BtepheM  v.  Ohio  State  Telephone  Oo^  240  Fed.,  766. 

60.  Same — Have  JiirisdJ«tlon  of  Telephone  Company's  Business,  as 

Interstate  Agent — Under  act  June  18,  1910,  section  7,  86 
Statutes,  544,  amending  Interstate  Oommerce  Act  February  4, 
1887,  section  1,  24  Statutes,  879,  so  as  to  malce  it  apply  to  t^e- 
phone,  telegraph,  and  cable  companies  engaged  in  sending 
messages  from  one  State,  Territory,  or  district  to  another 
or  to  a  foreign  country,  which  companies  shall  be  common 
carriers  within  the  act,  the  Federal  courts  have  the  same 
Jurisdiction  relating  to  a  telephone  company's  duties  as  an 
interstate  agency  that  they  have  relating  to  railroads  and 
other  interstate  carriers.    76.  6—081 

61.  Beviewing  Will  Begard  Contract  in  True  light.  Where  Trial 

Court  Compelled  Plalntiif  to  Proceed  on  Wrong  Theory. — 
Where,  in  an  action  on  contracts  claimed  to  violate  the  State 
Anti-Trust  Laws,  plaintiff  sued  on  the  contracts  as  contracts  of 
consignment,  but  by  the  court's  ruling  that  they  were  contracts 
of  sale  was  compelled  to  proceed  as  if  they  were  contracts  of 
sale,  this  enforced  change  of  attitude  did  not  preclude  an 
appellate  court  from  regarding  the  contracts  in  their  true 
light  as  contracts  of  consignment  Ooie  Motor  Ocr  Co.,  v. 
Hwst,  228  F.,  282.  6—888 

68.  Same — ^Where  Contract  Open  to  Two  Beasonable  Constructions 
Court  Will  Adopt  Interpretation  Sustaining  Claim  for  Balance 
Bue  on  Contract — If  contracts  between  a  manufacturer  of 
motor  cars  and  a  dealer,  claimed  to  violate  the  Anti-Trust  Laws 
of  the  State,  were  <H>en  to  two  reasonable  interpretations,  one 
defeating  the  manufacturer's  daim  for  a  balance  due  and  the 
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other  enforcing  it,  the  court  would  be  at  liberty  to  adopt  the 
latter  interpretation.    Ih,  •--888 

iS.  Xay  not  refuse  to  enforce  an  otherwise  legal  eontraet  becanae 
it  might  afford  some  indirect  benefit  to  a  wrongdoor.  Wilder 
Mfg.  Co.  V.  Com  ProdueU  Ref.  Co.,  238  U.  S.,  172.  8-{»62 

M.  Will  Vot  InTestigate,  on  Application  of  KeceiYcr  to  Benonnoe 
a  Contract  for  Terminal  facilities,  Whether  Property  Was 
▲oqnired  in  Violation  of  the  Sherman  Law. — The  receiyers  of 
an  inaolTent  railroad  company  applied  fbr  leave  to  disaflBlrm 
and  renounce  a  contract  whereby  the  corporation  had  leased 
terminal  facilities  from  the  appellant,  on  the  ground  that 
the  contract  was  burdensome  to  the  company,  it  haying 
acquired  its  own  terminal  facilities  for  those  places.  The 
contract  was  one  not  binding  on  the  receivers  until  assumed 
under  the  direction  of  the  court  The  insolvent  company  had 
acquired  its  own  terminal  facilities  some  14  years  before 
the  application.  Held  that,  as  the  matter  was  one  of  business 
expediency,  the  court  would  not  investigate,  on  the  ground 
that  the  receivers  did  not  come  into  court  with  dean  hands, 
the  question  whether  the  property  was  acquired  in  violation 
of  the  Sherman  Law.  Kamas  CUy  Southern  Ry.  Co.  v.  Lu%h^ 
22/i  F.,  706.  5-880 

5f  .  Same — ^The  Court  Does  Not,  by  Taking  Possession  and  Operating 
Through  a  Xeceiver,  an  Insolvent  Sailroad,  Violate  the  Antl- 
Trust  Laws,  Although  Some  of  the  Property  Was  Acquired  in 
Violation  of  Such  Laws. — ^Where  a  railroad  system  becomes 
insolvent,  the  court  does  not,  by  taking  possession  of  the  prop- 
erty through  its  receiver  and  operating  it,  violate  the  anti- 
trust laws  of  the  State  or  Federal  Government,  though  the 
insolvent  corporation  acquired  some  ol  its  mileage  in  viola- 
tion of  such  laws.    /d.  5 — 881 

ft.  WIU  Not  Kcvlcw  Conduct  of  Common  Carriers  under  Xaterslatc 
Conuaeroe  Act,  Until  Question  Passed  on  by  Interstate  Com- 
merce Commission. — The  purpose  of  the  Interstate  Gommeroe 
Act  is  to  establish  a  tribunal  to  determine  the  relation  of 
eommunities,  shippers  and  carriers,  and  their  respective 
rights  and  obligations  dependent  upon  the  act,  and  the  con- 
duct of  carriers  is  not  subject  to  judicial  review  in  criminal 
or  civil  cases  based  on  alleged  violations  of  the  act  until  sub- 
mitted to  and  passed  on  by  the  commission.  XJ,  8.  v.  Paoifle 
I  d  Arctic  R.  d  N.  Co.,  228  U.  S.,  107.  5—288 

07.  Same-^uacre,  as  to  the  elTeot  of  a  flnding  by  the  Interstate 
Commerce  Commission  In  such  a  case. '  Ih.  5 — ^282 

86.  Power  of,  to  Crant  Kelief— Distinction  Between  Pailure  to  Con- 
struet,  and  Eliminating  Zzisting  Competing  Railroad.— There 
Is  a  dear  distinction  between  the  power  to  grant  relief  re- 
specting the  past  failure  to  oonstmct  one  of  two  projected 
parallel  lines  of  railroad  and  the  power  to  prevent  the  elim- 
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Inatloii  of  one  of  two  parallel  roada  in  actual  ezUrtaiee  and 
operation.    U.  8.  y.  L.  S.  d  M.  8.  Ry.  Oo.  at  ol.,  208  F.,  817. 

5—278 

iO.  Can  Sot  Deelare  Patent  Monopoly  Unwise. — Oonrta  can  not  de- 
clare the  monopoly  created  by  Gongress  nnder  anthority  of 
the  Constitution  to  be  nnwise ;  Ck>ngre88  alone  haa  the  pow» 
to  prescribe  what  restraints  shall  be  impoeed.  Hmury  y.  A.  B. 
Dick  Co.,  2SA  U.  S..  85.  0—708 

Ml  Same— Test  of  Jurisdlotion  Under  Patent  Lawi.— The  test  of  Joris- 
diction  is  whether  complainant  does  or  does  not  set  np  a 
right,  tStle,  or  interest  under  the  patent  laws  or  make  it  ap- 
pear that  a  right  or  pririlege  will  be  defteted  by  one,  or 
sustained  by  another,  construction  of  those  laws.    lb,   6—746 

61.  WIU  Sot  Adjudicate  Extent  of  Kestraint,  if  It  Be  SubstantiaL- 
The  court  will  not  adjudicate  in  mathematical  terms  the  ex- 
tent of  the  restraint,  if  the  evidence  shows  that  it  Is  sub- 
stantiaL     U.  £f.  v.  Hollis  (not  reported).  6—005 

68.  Have  Juriidietion  Where  Property  Threatened  Bxeeeds  $8,000  in 
Value. — Where  the  property  which  strikers  were  threatening 
to  destroy  far  exceeded  $8,000  in  value,  and  there  was  the 
requisite  diversity  of  citiaenship,  the  Federal  court  had  Juris- 
diction, though  less  than  $8,000  worth  of  property  had  been 
already  destroyed.  Tri-City  Trades  CawuM  y.  Amertam 
Steel  Foundries,  288  F.,  780.  6—015 

68.  Pederal  Will  Sot  Compel  Prodaetion  of  Doeuments  by  OAeer  of 
Oovemment,  in  Private  Salt — ^A  Federal  court  will  not  en- 
tertain process,  in  a  suit  between  private  parties,  to  compel 
the  production  before  an  examiner,  by  an  officer  of  an  Bxecu- 
tive  Department  of  the  Qovernment,  of  papers  coming  into 
his  possession  as  such  officer  in  the  disdiarge  of  his  official 
duties.    Qreai  Eastern  Clay  Products  Co.  (not  reported). 

6—1042 

64.  Power  of,  to  Substitute  at  Plaintiirs  Beoeiven  of  Corporatieni, 
When  Writ  of  Srror  Pending. — ^Whether  or  not,  in  an  action 
by  stockholders  to  mforce  an  alleged  right  of  their  corpora- 
tion this  court  has  power  to  substitute  as  plaintiff^  persons 
appointed  receivers  of  the  corporation  while  the  writ  of 
error  is  pending.  Held,  that  in  the  circumstances  stated  in 
the  opinion  such  a  motion  was  without  merit  in  this  case. 
United  Copper  See.  Co.  v.  Ainalgamated  Copper  Co.,  244  U.  S., 
206.  6—062 

66.  Suit  by  a  Minority  Stockholder  of  a  Bailroad  to  Enjoin  Consoli- 
dation, Within  General  Equity  Jurisdiction  of  Federal  Court — 
A  suit  by  a  minority  stockholder  of  a  railroad  company  to 
restrain  the  majority  stockholders  from  effecting  a  consolida- 
tion with  another  company  on  the  ground  that  it  wUl  be  ille- 
gal as  in  violation  of  the  Sherman  Law,  is  not  one  brought 
under  the  provisions  of  such  act,  but  one  invoking  a  remedy 
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which  existed  before  its  passage,  and  Is  within  the  general 
equity  jurisdiction  of  a  Federal  court    De  Kovm  v.  L.  8.  d 
M,  8,  Ry  Co^  216  P.,  958.  S— 474 

66.  Contin«anoe    of   Trial   of   Action   Within   Dlteretion   of   Trial 

Judge.— The  trial  court  did  not  abuse  its  discretion  in  deny- 
ing a  motion  by  defendants  in  a  dvil  suit  brought  by  the 
Goyemment  under  the  Sherman  Law  for  an  enlargem^it  at 
time  to  take  testimony,  based  upon  the  ground  that  they 
had  been  prevented  by  the  action  of  the  Government  in 
instituting  criminal  proceedings  from  properly  presenting 
their  defense,  in  that  the  Government  apprehending  that  the 
witnesses  for  the  defense  were  called  to  give  them  immunity 
from  the  criminal  prosecution  then  pending,  notified  th&n 
that  if  they  testified  they  would  do  so  at  their  peril,  as 
immunity  could  only  be  claimed  by  witnesses  for  the  Gov- 
ernment, whereupon,  on  the  advice  of  counsel,  they  refused 
to  testify,  leaving  the  defendants  without  the  benefit  of  the 
evidence  which  they  could  have  given.  Standard  BanUary 
Mfg.  Co.  V.  17.  S.,  57  L.  Bd.,  107.  4-^651 

67.  Will  Not  DlMolve  Combination  Unless  Necessary  to  Prevent  Con- 

tinuance of  Evil  Effects  of  Past  TTndue  Kestraint  or  Xoncf- 
oly. — ^The  purpose  of  a  suit  in  equity  by  the  United  States 
to  prevent  and  restrain  violations  of  the  Sherman  Law, 
brought  under  section  4  of  the  act,  is  to  restrain  and  pre- 
vent future  violations  through  the  power  of  injunction;  but 
where  the  evil  effects  of  past  undue  restraint  or  monopoly  c£ 
trade  continue  to  be  effective  and  harmful,  and  if  to  prevent 
continuance  of  such  wrongs  a  dissolution  of  the  unlawful  com- 
bination is  necessary  to  make  the  r^ef  effective,  the  eouit 
has  power  to  decree  such  dissolution ;  but,  unless  so  necessary, 
such  power  will  not  be  exercised.  17.  8.  v.  V.  8,  B$ael  Oot' 
poratUm,  223  F.,  59.  e-« 

66.  WUl  Not  Do  Injustice  in  TiolaUon  of  Legal  Principles,  ete.— 
While  courts  will  not  refirain  from  declaring  and  applying 
legal  principles,  because  peculiar  hardships  will  result  in  iso- 
lated instances,  they  are  not  to  be  persuaded  consdonsly  to 
do  injustice  in  violation  of  those  principles.  BWott  Maekime 
Co.  V.  Center,  227  F.,  127.  •— Wa 

n.  DismcT  OousTS. 

69.  District  Courts  to  Hear  Cases  TTnder  Expedition  Act — ^The  new 
district  court  created  by  the  Judicial  Ck>de  of  1911  is  the  soe^ 
cesser  of  the  formerly  existing  circuit  court  and  as  such  la 
vested  with  the  duty  of  hearing  and  disposing  of  cases  under 
the  ExpediUon  Act  of  1903.  B»  parte  U.  fif.,  FetUkmer,  2S» 
U.  S.,  424.  4-«ll 
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7<K  Power  Coafened  by  Jndieial  Code. — Section  2dl  of  the  Jndldal 
Ck>de  expressly  confers  the  powers  of  the  drcalt  coort  upon 
the  now  existing  district  courts.    lb.  4—611 

71.  Power  of  Single  Judge  to  Bnter  Beoree  in  Expedited  Suit. — 
Where  the  Supreme  Court  reversed  a  decree  dismiflsing  a 
suit  to  enforce  the  Sherman  Law,  and  remanded  the  case  with 
Qpedfic  directions,  the  decree  on  the  mandate  may  be  en- 
tered by  any  district  judge  presiding,  or  circuit  Judge  assigned 
to  the  court,  under  the  Judicial  Oode,  S  18,  notwitlistanding 
the  Expedition  Act  of  February  11,  1903,  requiring  the  as- 
signment for  the  hearing  of  actions  inyolYlng  the  Sherman 
Law  before  not  less  than  three  judges ;  the  word  "  hearing  ** 
meaning  a  trial  requiring  judicial  determination.  U.  8,  y. 
Terminal  jB.  R.  A$$*n,  197  T.,  449.  4—606 

Reversed,  226  U.  S.,  420  (4—507). 

78.  Order  of,  Beqniring  PlaintiiT  to  Xleot  Cause  on  Which  It  Will 
Bely,  Not  Reviewable,  Where  All  Evidence  Vot  in  Beoord. — 
The  action  of  the  trial  court  in  requiring  plaintiff,  suing  for 
damages  under  section  7  of  the  Sherman  Law,  for  violations 
of  sections  1  and  2  of  the  law  to  elect  on  which  violation  it 
will  rely,  is  not  reviewable,  where  all  the  evidence  is  not  in 
the  record.  Buckeye  Powder  Co.  v.  Du  Pont  Powder  Co.^ 
228  F.,  886.  4—604 

75.  flame — ^Where  Beoovery  Sought  for  ViolatioAS  of  DliTerent  8eo- 

tioni  of  Sherman  Act,  Court  Kay  Require  Plaintiir  to  Elect 
on  Which  Section  It  Will  Rely. — ^Where  the  declaration,  in 
an  action  for  damages  under  section  7  of  the  Sherman  Law, 
sought  a  recovery  for  violations  of  sections  1  and  2  of  the  law, 
the  court  was  justified  in  requiring  plaintiff  to  elect  on  which 
section  it  would  rely.    /&.  4 — 604 

74.  Same — ^When  Order  of,  Requiring  Election,  is  Harmless  Error. — 
Where,  in  an  action  for  damages  under  section  7  of  the 
Sherman  Law,  plaintiff's  case  depended  on  the  truth  of  the 
charge  to  which  practically  all  the  evidence  was  directed, 
that  defendants  had  unlawfully  attempted  to  monopolize  a 
large  part  of  the  trade  in  an  article  of  commerce,  and  the 
case  was  tried  on  the  merits,  the  rule  requiring  plaintiff  to 
dect  whether  he  would  rely  on  a  violation  of  section  1  or  of 
section  2  was  harmless.    lb.  4—606 

76.  Hay  Allow  Kew  Cause  of  Action  to  Be  Set  Vp  In  Complaint — 

The  trial  court  in  its  sound  discretion  may  allow  a  new 
cause  of  action  to  be  set  up  by  amendment  of  the  complaint 
Thomten  v.  Cayser,  243  U.  S.,  89.  ^—780 

76.  Same — ^Where  Indictment  is  Held  Insufficient  as  to  Certain  De- 
fendants, the  District  Court  Construes  the  Indictment  and  Hot 
the  Act,  Which  Decision  the  Supreme  Court  Is  Without  Power  to 
Review. — Where  the  District  Coxurt  holds  that  t|ie  averments 
of  the  indictment  are  not  sufficient  to  connect  certain  defeod- 
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ants  with  the  offense  charged,  It  constmes  the  indtctment 
and  not  the  statute  on  which  It  Is  based,  and  the  Supreme 
Court  has  no  Jurisdiction  under  the  Criminal  Appeals  Act 
to  review  the  decision.  17.  6,  v.  Pacific  d  Arctic  XL  d  N.  XJo^ 
228  U.  Sm  108.  •—283 

Bee  aUo  Cibcuit  Coxtsts. 

III.  ClBOUIT  0013BT8. 

77.  Jurisdiction   to   Bestrain   and   Punish   Violations   of   Sherman 

Law. — ^The  circuit  courts  have  Jurisdiction  under  the  Sher- 
man Law  to  issue  injunctions  to  restrain  and  punish  viola- 
tions of  that  act    U.  8.  v.  Agler,  62  F.,  824.  1— 2M 

78.  Jurisdiotion — ^Habeas  Corpus— Bemoval  of  Prisoner. — Where  a 

prisoner,  arrested  under  warrant  baaed  upon  an  indictmeot 
in  a  distant  State  and  district,  is  held  pending  an  applica- 
tion to  the  district  court  for  a  warrant  of  remoyal  for 
trial,  the  circuit  court  of  the  district  in  which  he  Is  heM 
has  authority  on  habeas  cortms  to  examine  such  indictment 
and  to  release  the  prisoner  if  In  its  Judgmrat  the  Indictment 
should  be  quashed  on  demurrer.    In  re  TerreU,  51  F.,  218. 


79.  Sabeas  Corpus — ^Eemoral  of  Prisoner — Ezaadnatlon  of  ladlet- 

naat — It  Is  the  right  and  duty  of  the  circuit  court  on  an 
application  for  habeas  carpus  for  the  purpose  of  releasing 
a  person  held  under  a  warrant  of  a  United  States  commUh 
sloner  to  await  an  order  of  the  district  Judge  for  his  re- 
moval to  another  district  to  answer  an  Indictment,  to  ex- 
amine the  indictment  to  ascertain  whether  It  charges  any 
offense  against  the  United  States,  or  whether  the  offense 
comes  within  the  Jurisdiction  of  the  court  in  which  the  in- 
dictment is  pending.    In  re  Oreene,  52  F.,  104.  1 — 54 

80.  Jurisdiction— Obstruction  of  the  Xails.— The  circuit  court  had 

power  to  Issue  its  process  of  injunction  upon  complaint 
which  clearly  showed  an  existing  obstruction  of  artificial 
highways  for  the  passage  of  interstate  conunerce  and  the 
transmission  of  the  maUs,  not  only  temporarily  existing,  but 
threatening  to  continue.    In  re  Debs,  158  U.  S.,  565.      1—666 

81.  Same — ^Yiolation  of  Injunction — Contempt — Such  an  injunction 

haying  been  issued  and  served  upon  the  defendant^  the  cir- 
cuit court  had  authority  to  inquire  whether  its  orders  had 
been  disob^ed,  and  when  it  found  that  they  had  been  dis- 
obeyed to  proceed  under  Revised  Statutes,  section  725,  and 
to  enter  the  order  of  punishment  complained  of.  lb.  1— ^SQ8 
88.  Same— Habeas  Corpus.— The  circuit  court  having  full  Jurlsdic- 
Hon  in  the  premises,  its  findings  as  to  the  act  of  disobedi- 
ence are  not  open  to  review  on  habeas  corpus  in  this  or  any 
ether  court   lb.  1—686 
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It.  Tbe  drcQlt  court  Ium  power  In  an  notion  broof  ht  lir  the  At> 
tomejr  General  to  enjoin  the  Northern  Beenritlee  Coatpnny, 
a  corporation  organised  to  hold  the  majorltar  of  the  atock  of 
two  competing  and  parallel  lines  of  railroad  for  the  pnrpoee 
of  preventing  competition,  from  voting  such  stock,  and  from 
exercising  any  control  whatever  over  the  acts  and  doings  of 
the  railroad  companies  in  question,  and  also  to  enjoin  them 
from  paying  any  dividends  to  the  holding  corporation  on  any 
of  the  stock  so  held  by  it  Korthem  Be(mriHe$  Co.  v. 
UnUed  States,  193  U.  S.,  197.  9--888 

$L  The  circuit  court  can  have  no  Jnriidietion  of  a  tnit  Inititnted 
by  a  State,  because  of  an  alleirfttion  in  the  complaint  that  full 
faith  and  credit  win  not  be  given  to  its  public  acts  if  a  Hew 
Jersey  oorporation  organized  for  the  purpose  of  acquiring 
the  control  of  two  competing  interstate  railway  companies 
engaged  In  business  within  its  limits  is  allowed  to  carry  out 
the  object  of  its  incorporation.  Minneiota  v.  Northern  Be- 
eurtHet  Co.,  194  U.  B.,  48.  %-^SSS 

ti.  The  Jurisdiction  of  the  circuit  court  to  entertain  a  suit  to  en- 
Join  a  combination  of  persons  from  interfering  with  and  prc- 
ventinff  shipowners  from  shipping  a  crew  may  be  maintained 
on  the  ground  of  preventing  a  multiplicity  of  suits  at  law, 
and  for  the  reason  that  damages  at  law  for  Interrupting  the 
bnslness  and  intercepting  the  profits  of  pending  enterprises 
end  voyages  must,  in  their  nature,  be  conjectural  and  not 
8li8C^>tible  of  prool  64  Fed.  Rep.,  40,  affirmed.  BUndeU  v. 
Bagan,  56  F.,  098.  1—- 182 

M.  The  Jurisdiction  of  the  erlcuit  court  over  a  bill  in  equity  to 
enjoin  a  railroad  company  from  granting  rebates  to  favored 
Shippers  can  not  be  maintained  upon  the  ground  that  such 
act  of  the  railroad  company  is  a  monopoly  within  the  mean- 
ing of  section  2  of  the  Sherman  Law.  UnUed  States  v. 
AUOvtson,  T.  <e  8.  F.  Ry.  Co.,  142  F.,  176.  S--881 

87.  The  pendency  of  a  suit  In  a  State  oeurt  can  not  be  pleaded  In 

abstenent  of  an  action  In  a  circuit  court  of  the  United 
States  to  recover  treble  damages  under  section  7  of  the  Sher- 
man Law,  since  the  State  court  is  without  Jurisdiction  to 
enforce  the  remedy  given  by  said  sectlcm,  and  therefore  the 
nme  ease  can  not  be  depending  in  both  courts.  Loewe  v. 
*    LMolor,  180  F.,  688.  fr-663 

88.  Appeal  to  Supreme  Court— Where  there  are  allefatiens  of  di- 

verse dtisenBhip  In  the  biU,  but  the  Jurisdiction  of  tiie 
oircult  court  is  abo  Invoked  on  constltutlenal  frounds,  the 
esse  Is  appealable  directly  to  the  Supreme  Oourt  under  sec- 
tion 5  of  the  act  of  March  8,  1891,  as  one  Involving  the  oon- 
■tractlon  or  application  of  die  Oonstitution  of  the  fTnlted 
States^  and  wtere  tmth  partiOB  have  appealed  the  entire  case 
ciiiies  to  this  court  and  the  reapondent's  appeal  does  not 
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have  to  go  to  the  Gircoit  Ooxxrt  of  Appeals.    Field  ▼.  Barher 
A9phaU  Paving  Co.,  194  U.  &,  018.  »-«6 

Bee  uUo  Dibtbict  Ck>X7BT0. 

lY.  OntCUIT  Ck>X7BT8  ov  Apfsals. 

89.  The  Circuit  Ck>iirt  of  Ai^eals  wiU  not  reverse  an  interloentocy 

order  granting  or  oontinning  a  temporary  injunction  nnleit 
it  is  clearly  shown  that  the  same  was  ioqtrovldently  granted 
and  Is  hurtful  to  the  appellant  WorJUn^mon'*  Asnalg,  Cotin- 
cU  V.  17.  flf.,  57  F.,  85.  1— lfi4 

90.  Jnrisdiotion  of  Circuit  Court  of  AppealB.—The  questiOQ  of  the 

Jurisdiction  of  a  circuit  court,  when  not  the  sole  question 
determined,  is  reviewable  by  the  Circuit  Court  of  Ai^;)ea]s 
under  act  March  3,  1891,  c.  517,  S  6,  26  Stat,  828,  on  a  writ 
of  error  bringing  up  the  whole  case.  Meeker  v.  Lehiffh  Vol- 
ley  R.  R.  Co.,  183  P.,  552.  9--^4 

91.  Xay  Not  Eeview  Verdict  on  Disputed  Facts  or  Weight  of  Svi- 

dence.--The  United  States  Circuit  Court  of  A3p&ee\B  may  not 
determine  whether  a  verdict  Is  in  accord  with  the  weight  of 
the  evidence,  or  review  the  verdict  on  any  dlcq;>ut6d  fkct,  but 
may  only  Inquire  whether  assignments  of  error,  properly 
taken,  disclose  any  material  mistake  in  the  triaL  Buckeye 
Powder  Co.  v.  Du  Pont  Powder  Co^  223  F.,  884.  4—602 

99.  Appellate  WiU  Not  Weigh  Evidence. — It  Is  not  the  province  of 
an  appellate  court  to  weigh  the  evidence.  Patterson  v.  U.  B^ 
222  F.,  639.  •— 121 

V.  The  Suprkmk  Court. 

99.  Jurisdiction-Appeal — Dissolution  of  Illegal  Assoelation. — Hie 
dissolution  of  the  freight  association  does  not  prevent  this 
court  ftom  taking  cognisance  of  the  appeal  and  deciding  the 
case  on  its  merits;  as  where  parties  have  entered  into  an 
illegal  agreement  and  are  acting  under  it,  and  tiiere  is  no 
adequate  remedy  at  law,  and  the  jurisdiction  of  the  court 
has  attached  by  the  filing  of  a  bill  to  restrain  such  or  like 
action  under  a  similar  agreement,  and  a  trial  has  been  had 
and  Judgment  entered,  the  appellate  Jurisdiction  of  this 
court  is  not  ousted  by  a  simple  dissolution  of  the  association 
effected  subsequently  to  the  entry  of  Judgment  in  the*  suit 
17.  £f.  V.  Tran»'Mo.  Ft.  Asm.,  166  U.  S.,  290.  1—648 

94.  9aaie.— While  the  statutory  amount  must  as  a  matter  of  fbct  be 

I  *  in  controversy,  yet  the  fact  that  it  is  so  need  not  appear  in 

the  bill,  but  may  be  shown  to  tiie  satisfaction  of  the  court 

lb.  1—666 

91.  Jurisdiotion—^peal-— Refusal  of  Witness  to  Answer  tluestlons 
in  Anti-Trust  Investigation— lifth  AmendOMnt.— In  a  suit 
In  the  Circuit  Court  of  the  United  States  brooc^t  by  the 
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United  States  against  corporations  for  violations  of  the 
Sherman  Law,  a  witness  refused  to  answer  qaestions  or 
submit  books  to  inspection  before  an  examiner  appointed  by 
the  court  on  the  ground  of  immateriality,  also  pleading  the 
Fifth  Amendment;  after  the  court  had  overruled  the  objec- 
tions and  directed  him  to  answer  he  again  refused  and  Judg- 
ment in  contempt  was  entered  against  him.  On  appeal  to 
the  Supreme  Court  Held,  That  questions  under  the  Consti- 
tution of  the  United  States  were  InTOlved  and  the  court 
has  Jurisdiction  of  an  appeal  direct  firom  the  circuit  court 
Nelson  v.  United  States,  201  U.  S.,  92.  Z—&20 

M.  Same. — ^In  such  an  action  the  books  of  the  various  defendants, 
both  before  and  after  the  alleged  combination,  and  the  con- 
tracts between  them,  as  well  as  other  papers  referred  to  in 
the  opinion,  are  all  matters  of  material  proof,  but  whether 
material  or  not  the  testimony  must  be  taken  and  exceptions 
can  be  noted  by  the  examiner  and  the  materiality  of  the 
evidence  passed  on  by  the  court    lb,  % — ^942 

07.  Jurisdiction — ^Thc  Order  of  a  Judge  of  the  Circuit  Court  to  a 
Witness  to  Answer  or  Be  Punished  for  Contempt  is  Interlocu- 
tory and  Kot  Appealable  to  Supreme  Court — In  a  suit  in  a 
circuit  court  of  the  United  States  brought  by  the  United 
States  against  corporations  for  violations  of  the  Sherman 
Law,  a  witness  refused  to  answer  questions  or  produce 
books  before  the  examiner  on  the  ground  of  inunateriality, 
also  pleading  the  privileges  of  the  Fifth  Amendment;  the 
court  overruled  the  objections  and  ordered  the  witness  to 
answer  the  questions  and  produce  the  books;  an  appeal 
was  taken  to  this  court.  Held,  That  while  such  an  order 
might  leave  the  witness  no  alternative  except  to  obey  or 
be  punished  for  contempt  it  is  interlocutory  in  the  prin- 
cipal suit  and  not  a  final  order,  nor  does  it  constitute  a  prac- 
tically independent  proceeding  amounting  to  a  final  Judg- 
ment and  an  appeal  will  not  lie  therefrom  to  this  court 
Alexander  v.  United  States,  201  U.  S.,  117.  »-946 

M.  lame — ^But  an  Appeal  from  a  Judgment  of  Contempt  is  Bevlew- 
able. — ^If  the  witness  refuses  to  obey  and  the  court  goes 
further  and  punishes  him  for  contempt  there  is  a  right  of 
review,  and  this  is  adequate  for  his  protection  without 
unduly  impeding  the  process  of  the  case,  [fifes  also  Nelsim 
V.  United  States,  201  U.  S.,  92  (3—920).]    Ih.  %—961 

M.  The  Jurisdiction  of  the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  circuit  court  under  the  circuit  court  of 
appeals  act,  when  the  constitutionality  of  a  State  statute  is 
in  question,  extends  to  all  cases  in  which  such  a  question  is 
decided  against  the  claim  of  either  party,  and  therefore  in- 
dudes  a  case  in  which  the  writ  of  error  is  taken  by  a  de- 
fendant who  set  up  in  defense  of  the  action  a  statute  which 
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tbe  court  held  unconstitutional.    CofmoOy  v.  Vfdim  Beioer 
Pipe  Co.,  184  U.  S.,  54.  8—118 

lOa  Same. — If  a  claim  is  made  in  the  circuit  court  that  a  State  en- 
actment is  invalid  under  the  Ck>n8titution  of  the  United 
States,  and  that  claim  is  sustained  or  rejected,  the  Supreme 
Court  may  review  the  judgment  at  the  instance  of  the  un- 
successful party,    lb,  t — ^124 

iai«  Consent  of  Parties  Can  Kever  Confer  Jurisdietiett  upon  a  Fed- 
eral Court— If  the  record  does  not  afllrmativ^y  show  Jurisdic- 
tion in  the  circuit  court,  the  Supreme  CJourt  must,  upon  its 
own  motion,  so  declare,  iand  make  such  order  as  will  prevent 
the  circuit  court  from  exercising  an  authority  not  conferred 
upon  it  by  statute.  Minnesota  v.  Northern  Seourities  Co., 
194  U.  S.,  48.  »— 63S 

lOdL  The  indings  of  fact  made  iv  a  State  oonrt  In  a  suit  In  equity 
are  eoneluslve  upon  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  that  court  Bement  ▼.  NatUmai  Harrow 
Co.,  186  U.  S.,  70,  83.  8—169,  181 

100.  Certiorari.-— Where  the  deeree  of  the  Cirenit  Court  of  Appeals 
in  an  action  in  equity  only  reverses  an  order  of  flM  eironit 
court  granting  an  injunction,  but  the  court,  the  record  pre- 
senting the  whole  case,  praotioally  disposes  of  the  entire  con- 
troversy on  the  merits,  certiorari  may  issue  from  the  Su- 
preme Ck>urt,  and  that  court  may  finally  dispose  of  it  by  its 
direction  to  the  circuit  court  Harriman  v.  Northern  Be- 
ourities  Co.,  197  U.  S.,  244.  S— 660 

lOi.  Jurisdiction  on  Certiorari.--After  the  Circuit  Ck>urt  of  Appeals 
has  certified  questions  to  this  court  and  this  court  has  issued 
its  writ  of  certiorari  requiring  the  whole  record  to  be  sent 
up»  it  devolves  upon  this  court  under  S  6  of  the  Judiciary 
act  of  1891  to  decide  the  whole  matter  in  controversy  in 
the  same  manner  as  if  it  had  been  brought  here  for  review 
by  writ  of  error  or  appeaL    Loewe  v.  Lawlor,  208  U.  S.,  284. 

t-388 

MS.  Bevlewing  Power  of  Supreme  Court. — ^Where  the  Supreme  Court 
of  the  Territory  of  OUahoma  reverses  the  Judgment  of  the 
trial  court  the  reviewing  power  of  this  court  is  limited  to 
determining  whether  there  was  evidence  supporting  the 
findings  and  whether  the  facts  found  were  adequate  to  sus- 
tain the  legal  conclusions.  8ha/»nee  Compreu  Co.  v.  Ander- 
9on,  209  U.  S.,  400.  8—864 

IDS.  Same. — ^In  this  case  the  Supreme  Court  of  the  Teiritory  hating 
found  that  a  lease,  being  made  to  further  an  unlawful  en- 
terprise, was  void  as  an  unreasonable  restraint  of  trade  and 
as  against  public  policy,  this  court  sustains  the  Judgment, 
there  being  proof  supporting  the  condusiona  to  the  effect 
that  the  lessor  company  agreed  to  go  out  of  the  field  of 
competitiOD.  not  to  eater  that  iMd  agala,  and  to  render 
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every  assistance  to  preyent  others  firom  entering  it — other 
acts  in  aid  of  a  scheme  of  monopoly  also  being  proved.    Ih. 

8-~865 
107.  Same.— It  is  not  neoeiiary  to  determiAe  whether  the  sopreme 
court  of  the  Territory  based  its  Judgment  dedaring  such  a 
lease  void  on  the  common  law,  the  Sherman  law,  or  the 
statutes  of  the  Territory.  The  restraint  placed  upon  the 
lessor  was  greater  tiian  the  protection  of  the  lessee  re- 
quired.   /&.  S — 807 

109.  A  State  ii  not  a  oitlsen  within  tlie  meaning  of  the  provisions  of 

the  Constitution  or  acts  of  Congress  regulating  the  Jurisdic- 
tion of  the  Federal  courts.  Mmneiota  v.  Northern  Seourities 
Co.,  194  U.  S.,  68.  »— 646 

110.  IMspofition  of  CauM  on  Beverial  on  Appeal  or  Error. — ^Where 

counsel  in  the  trial  of  a  cause  and  the  court  in  its  charge 
to  the  Jury  proceeded  on  an  erroneous  construction  of  the 
statute  on  which  the  action  was  based,  an  appellate  ooort 
will  not  undertake  to  determine  the  case  on  the  evidence  in 
the  record,  but  will  remand  for  a  new  triaL  Union  Cattle 
MM  8.  B.  Co.  V.  Thonuen,  100  F.,  586.  4-^84 

111.  Same— When  Supreme  Court  Will  Hot  Overrule  DeeisloAt  of 

Lower  eourts. — ^Where  a  great  majority  of  the  courts  to  which 
Congress  has  committed  the  interpretation  of  a  law  have 
construed  it,  so  that  the  line  of  decisions  has  become  a  rule 
of  property,  the  Supreme  Court  should  not,  in  the  absence  of 
dear  reason  to  the  contrary,  overrule  those  decisions  on  cer- 
tiorari, and  so  held  in  this  case  aftw  reviewing  tbe  decisions 
sustaining  the  rule  ot  contributory  infringement  Benrjf  v. 
A.  B.  Dick  Co.,  22A  U.  S.,  86.  ^—768 

lis.  Will  Hot  Beftain  from  Kuling  on  auettieB,  Beoauie  it  Xigkt 
Draw  to  Federal  Courts  Cases. — Hie  Supreme  Court  of  tiie 
United  States  will  not  refrain  from  ruling  that  a  patentee 
may  sell  a  patented  machine  subject  to  restrictions  as  to  its 
use,  and  predicate  infringement  on  a  use  in  violation  of  sodi 
restrictions,  on  the  ground  f^t  such  a  ruling  might  draw  to 
the  Federal  courts  cases  whidi  otherwise  would  not  come  to 
them,    /d.,  66  L.  Bd.,  646.  6—744 

lis.  Does  Vot  FreMffibe  Jurisdiction  of  Courts. — ^The  Supreme  Court 
does  not  prescribe  the  Jurisdiction  of  courts,  Federal  or  State, 
but  only  gives  effect  to  it  as  fixed  by  law.  /&.,  224  U.  S., 
18.  *— 748 

114.  Same— Supreme  Court  Never  Shirks  BesponslMllty  of  Xaia- 
taining  lines  of  Separation. — ^In  determining  questions  of 
Jurisdiction  the  Supreme  Court  never  shirks  the  responsibility 
of  nmintaining  the  lines  of  separation  defined  in  the  Constitu- 
tion and  the  laws  made  in  pursuance  thereof.    Ih.        6—744 

lis.  Supreme  Court  Sas  Ho  Power  to  Bevlew,  under  Criminal  Ap- 
peals Aet,  Constmotion  Given  Indletiaent  by  Lower  Court — 
S6Sa6*— IS ^14 
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The  District  Court's  construction  of  an  Indictment  must  be 
accepted  by  the  Sufireme  Oourt  when  reviewing,  under  the 
Criminal  Appeals  Act  of  1907,  a  judgment  sustaining  a  de- 
murrer to  certain  counts  in  the  indictment,  which  is  based 
upon  the  construction  of  the  Federal  statute  upon  which  the 
indictment  is  founded.  V.  B.  ▼.  WinsUno,  2Zl  U.  S.,  202 ;  57 
L.  Ed..  481.  5—212 

116.  Xay  Grant  Writ  of  Certiorari  to  Kevlew  a  JudirineAt  Pnaishing 

for  Gontenvpt. — ^While  the  Supreme  Court  can  not  review  by 
appeal  or  writ  of  error  a  Judgment  of  the  Court  of  Appeals 
of  the  District  of  Columbia  punishing  for  contempt,  it  may 
grant  a  writ  of  certiorari  to  review  the  same.  QomperB  v. 
17.  fif.,  233  U.  S.,  006.  4—795 

117.  Kay  Hear  Pertont  Interested,  Not  Partiei,  im  Framing  Decree. — 

Even  though  persons  seeking  to  Intervene  on  the  settlement  of 
a  decree  were  not  parties  and  therefore  can  not  Intervene  in 
the  court  below,  they  may  be  entitled  to  be  heard  In  the  Su- 
preme Court  concerning  the  decree  in  so  far  as  it  may  operate 
prejudicially  to  their  rights.  17.  8.  v.  Term^tMl  B,  R.  AM*n, 
236  U.  S.,  199.  4—516 

118.  Can  Hot  Past  en  Xoot  aaestiont. — ^The  Supreme  Court  can  not 

pass  upon  questions  which  have,  as  an  Inevitable  legal  con- 
sequence of  the  Eur<H>ean  war  now  flagrant,  become  moot 
U.  8.  V.  Hamburg-American  Une,  289  U.  S.,  475.  4—909 

119.  Same — ^WIU  Take  Judicial  VoUee  of  European  War,  and  Its 

Confequenoe. — ^The  Supreme  Court  takes  judicial  notice  of 
the  European  war  and  that  its  Inevitable  consequence  has 
been  to  interrupt  the  steamship  business  between  this  coun- 
try and  Europe.    lb.  4 — 910 

ItO.  flame— WIU  Not  BstabUsh  a  Kale  for  Controlling  Predicted 
Future  Conduct — ^It  is  a  rule  of  the  Supreme  Court,  based 
on  fundamental  principles  of  public  policy,  not  to  establish 
a  rule  for  controlling  predicted  future  conduct;  and  it  will 
not  decide  a  case,  involving  a  combination  alleged  to  be  in 
violation  of  the  Sherman  Law,  which  has  become  moot  as 
a  legal  consequence  of  war,  because  of  lurobablUty  of  its 
being  re-created  on  the  cessation  of  war.    lb.  4 — 910 

181.  Same — ^Pcwer  Can  Net  Be  Enlarged  in  Xcet  Case  by  Stipula- 
tion of  Parties.— The  power  of  the  Supreme  Court  can  not 
be  enlarged  or  its  duty  affected  in  regard  to  the  decision  of 
a  moot  case  by  stipulation  of  parties  or  counsel.    lb.    4—910 

188.  Will  Reverse  Judgment  Against  Ck>venunent  and  Remand  With 
Instmctlca  to  Sismiss,  Where  Case  Has  Become  Xoot.— Where 
a  case  to  dissolve  a  combination  alleged  to  be  Illegal  under 
the  Sherman  Law  has  become  moot  and  the  Supreme  Court 
has  thus  been  prevented  from  deciding  it  upon 'the  merits, 
and  the  oourt  below  decided  against  the  Oovwnment,  the 
course  most  consonant  with  Justice  is  to  reverse,  with  direc- 
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tions  to  dismiss  the  bill  without  prejudice  to  the  GoTerament 
In  the  fature  to  aasail  any  actual  contract  or  combination 
deemed  to  oiffend  the  Sherman  Law.    lb.  4—012 

MS.  When  It  Will  Not  Consider  Contention  Not  Xade  In  Lower 
Conrtt. — A  contention  not  made  either  in  the  Gircnit  Court 
or  in  the  Circuit  Court  of  Appeals,  and  which  is  contrary  to 
the  theory  on  which  the  cause  was  tried,  will  not  be  <H>n- 
flidered  by  the  Supreme  Court  Virtue  v.  Creamery  Package 
Mfg.  Co.,  57  L.  Ed.,  808.  4-^35 

00TBVAVT8.    See  Combinations,  etc.,  801,  902,  304-^808. 

OUBBIBIXITT  OF  WITKB88SS.    See  Just,  2. 

OmuaVAL  LAW. 

1.  A  ''Combination"  and  a  "Monopoly"  Hot  Identieal  OfenMB.— 
Where  defendants  were  indicted  in  separate  counts,  one  for 
combination  and  the  other  for  monopoly,  in  violation  of  the 
Sherman  Law,  such  offenses  were  not  identical,  but  were 
legally  distinct  and  Justified  separate  punishment  on  convic- 
tion. U.  S.  V.  MacAndrews  d  Forbes  Co.,  149  F.,  838.  S— 102 
8.  •<  XonopoUsing "  and  ''Attemptlac  to  XonofoliM"  Separate 
Offeniei. — Under  the  Sherman  Law,  which  makes  it  a  ]ni»- 
demeanor  to  "  monopolise  or  attempt  to  monopolise  *  *  * 
any  part  of  the  trade  or  commerce  among  the  several  States 
or  with  foreign  nations,"  monopolizing  and  attempting  to 
monopolise  such  ccMumerce  are  separate  offenses  and  can 
not  be  included  in  one  count  of  an  indictment  U.  S.  v. 
American  Naval-StoreM  Co.,  186  F.,  588.  4—68 

SAMAOSS. 

L  Damages  Beeoveimble.— ^nly  aotnal  damages,  established  by  the 
proof  of  facts  from  which  they  may  be  rationally  inferred 
with  reasonable  certainty,  are  recoverable  under  the  Sher- 
man Law.  Speculative,  remote,  or  contingent  damages  can 
not  fonn  the  tmsls  of  a  lawful  judgment  Centrai  Coal  d 
Coke  Co.  V.  Hartman,  111  F.,  96.  i— 94 

8.  flame — Speculative  Damairei — Xvldenoe — SaAeieney. — The  esti- 
mates, speculations,  or  conjectures  of  witnesses  unfounded 
in  the  knowledge  of  actual  facts  from  which  the  amount  of 
the  damages  could  have  been  inferred  with  reasonable  cer- 
tainty will  no  more  sustain  a  Judgmmit  than  the  conjectures 
of  a  Jury.    lb.  S— 102 

-Antieipated  Profltt— When  aeooTerable.— Olie  general 
rule  is  that  the  anticipated  profits  of  a  commercial  business 
are  too  remote,  speculative,  and  dependent  upon  changing 
circumstances  to  warrant  a  judgment  for  their  loea  There 
is  an  exception  to  this  rule  ttiat  the  loss  of  profits  firom  the 
interruption  of  an  established  business  may  be  recovered 
where  the  plaintiff  makes  it  reasonably  certain  by  compe- 
tent proof  what  the  amount  of  his  actual  loss  was.    lb. 

8—97 
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i.  Same— ?roilts  of  BttabttBhed  Builnew— Brldenoe— bdltpemnbte 
to  Becorery. — Proof  of  the  expenaes  and  of  the  Income  of  the 
business  for  a  reasonable  time  anterior  to  and  during  the 
intermptlon  charged,  or  of  f^cts  of  equivalent  import,  Is 
indispensable  to  a  lawful  judgment  for  damages  for  the  loss 
of  the  anticipated  pn^ts  of  an  established  business.    lb. 


5.  Same— Loss  of  7roflts.-~llie  plaintiff  testified  that  the  acts  of 
the  defendants  had  greatly  diminished  his  business,  pre> 
▼ented  him  from  making  contracts  for  future  d^very  of 
coal,  and  diminished  his  sales  from  15  to  20  carloads  per 
month,  on  which  he  would  have  made  a  profit  of  from  $12 
to  $20  per  car ;  that  he  could  not  t^  what  the  volume  of  his 
business  was  before  or  after  the  acts  complained  of,  and  that 
he  had  no  books  or  papers  which  would  show  this  fbct  He 
IMToduced  no  evidence  of  the  expenses  or  income  of  his  busi- 
ness before  or  after  the  acts  complained  of.  Heid,  That  the 
evidence  was  insufilcient  to  sustain  a  verdict  for  damages  for 
the  loss  of  anticipated  profita    Ih.  1^—106 

C  Burden  of  Proof. — In  an  action  for  damages  for  conspiracy  In 
restraint  of  interstate  commerce  in  violation  of  the  Sher- 
man Law,  the  burden  was  on  plaintiff  to  show  some  real 
actual  damage  to  his  business  by  reason  of  the  alleged  un- 
lawful combination.    Loder  v.  Jayne,  142  F.,  lOKK      t— 077 

7.  Same — Compensation  for  Bxtra  Work — Evidence. — Wheiet  In  an 
action  for  damages  to  plaintiff's  business  because  of  an 
alleged  conspiracy  in  restraint  of  interstate  commerce,  plain- 
tiff claimed  $5,000  compensation  to  himself  for  extra  work 
claimed  to  have  been  required  by  reason  of  su^  unlawful 
combination,  but  failed  to  prove  how  mueh  additional  time 
he  was  required  to  spend  In  his  business  after  the  combina- 
tion went  into  effect,  he  was  not  entitled  to  reoever  for  sudi 
alleged  extra  servicea    Ih.  t— 060 

0.  Same— Additional  OapltaL— Where,  in  a  suit  for  damages  to 
plaintiff's  business  because  of  an  alleged  unlawful  combina- 
tion in  restraint  of  interstate  commerce,  plaintiff  claimed 
that  because  of  sudi  combination  it  was  necessary  to  put 
$10,000  extra  capital  into  his  business  firom  rents  of  his 
building,  which  were  collected  from  time  to  time,  but  he 
testified  on  cross-examination  that  the  payments  of  interest 
and  taxes  on  the  building  were  in  excess  of  the  amount  paid 
Into  the  business,  he  was  not  entitled  to  recover  interest  on 
such  alleged  additional  capital.    lb.  S— 000 

0.  Same — ^Inoreased  Cost — ^Where,  by  reason  of  an  unlawful  com- 
bination in  restraint  of  interstate  commerce  in  violation  of 
the  Sherman  Law,  plaintiff  was  compelled  to  conduct  his 
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at  a  greater  cost,  thoogh  It  was  greater  In  Tolimie, 
and  by  reaeon  of  tbe  Injury  lie  recelTed  a  lees  percentage  of 
return,  he  was  entitled  to  reoorer  such  additional  cost, 
though  by  reason  of  his  increased  efforts  and  tiie  natural  in- 
crease of  his  business  he  was  enabled  to  withdraw  firom  the 
business  f6r  his  personal  senrices  an  amonnt  equal  to,  or 
larger  than,  he  drew  from  the  business  before  the  conspiracy 
became  <^ieratiTe.    lb.  S— -902 

IOl  The  owner  of  goods  may  dletate  the  prioet  at  whleh  he  will 
■ell  them,  and  the  damages  which  are  caused  to  an  i^ipii- 
cant  to  buy  by  the  refusal  of  the  owner  to  s^  to  him  at 
prices  which  will  enable  him  to  resell  them  at  a  profit  oon- 
stitate  no  legal  injury,  and  are  not  actionable,  because  they 
are  not  the  result  of  any  breach  of  duty  or  of  contract  by 
the  owner.  WhUweU  ▼.  OtmtkieiUal  Tohaoeo  Oo^  126  F., 
404.  t— 271 

IL  Party  Injured  Xay  Seoorer  Daauget  for  Being  Compelled  to 
Pay  Higher  Prioe.— Where,  as  a  result  of  conspiracy  or  com- 
binatloo  in  restraint  of  interstate  commerce,  prohibited  by 
the  Sherman  Law,  a  person  is  injured  by  being  compelled  to 
pay  a  higher  price  for  any  arti<^  affected  thereby  than  he 
would  otherwise  be  oomp^ed  to  pay,  he  may  recorer  treble 
the  amount  of  the  dsmag»«  sustained.  Mimarth  Tobacco 
Worki  y.  Amcriccm  Tobacco  Co.,  165  F.,  779.  t— 542 

11.  Eeeorerable  when  taffered  Wholly  within  one  ltate.~Where 
Ck>ngress  has  power  to  make  acts  illegal  it  can  authorize  a 
reoorery  for  damages  caused  by  those  acts,  althoui^  suf- 
fered wholly  within  the  boundaries  of  ooe  State.  ChMUa- 
fMOfg  Fcmirw  4  Pipe  WorkB  ▼.  Atkmia,  208  U.  &,  897. 

S— 120 

IS.  SasM. — A  person  whose  property  la  diminished  by  a  payment  of 
monsy  wrongfully  induced  Is  injured  in  his  propoty.    Tb. 

t— U9 

14.  SaiM.— Altheagh  the  sale  nay  not  haTe  been  so  oonneoted  with 
the  unlawful  combination  as  to  be  unlawful,  the  motives 
and  inducements  to  make  it  may  be  so  affected  by  the  com- 
bination as  to  constitute  a  wrong.    lb,  t — ^120 

If.  Whether  Bestraint  Beasoaable  or  Unreasonable  Immaterial. — 
In  an  action  to  recoT^  tr^le  damages,  caused  by  an  unlaw- 
ful combination  in  restraint  of  foreign  commerce,  in  yiola- 
tlon  of  the  Sherman  Law,  whether  the  restraint  of  trade 
caused  by  the  combination  was  reasonable  or  unreasonaWe, 
was  ImmateriaL  Thonuei^  ▼.  UnUm  Oasilc  MaU  B,  8.  Oo^ 
166  F.,  268.  8-^1 

It.  fame. — ^Where  a  eomUnation  la  restraint  of  foreign  eommeree, 
in  violation  of  the  Sherman  Law,  was  put  in  operation  In 
the  United  States  and  affected  her  foreign  commerce,  it  was 
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not  material  to  a  gnlt  by  a  person  Injured  ther^y  that  it 
was  formed  In  a  foreign  country,    rb.  8 — 561 

17.  taM. — ^Where  a  emaUiiatlen  in  restraint  of  foieigrn  eimimeroe 
wai  oontinTiing,  it  wat  not  material  to  plaintiff's  rigtit  to 
recover  treble  damages  sustained  thereby  under  the  8hamian 
Law,  whether  the  combination  was  entered  into  before  or 
after  plaintiifs  oommeneed  baaineu,  it  being  equally  unlawful 
to  prevent  a  person  from  engaging  in  business  as  to  drive  a 
person  out  of  business.    lb.  t — 651 

le.  Bight  to  Bebate  not  an  Item  of  Damages  under  tlie  Sherman 
Law. — Foreign  ship-owners  formed  a  combination  abroad  to 
organise  and  control  steamship  business  between  New  York 
and  South  African  ports,  after  which  plaintifb,  who  had 
never  before  been  engaged  in  South  African  trade,  began  to 
ship  goods  to  such  ports,  and  in  conunon  with  other  patrons 
of  defendant's  vessels,  became  entitled  to  rebates  under  a 
circular  issued  by  defendants  in  case  plaintiffs  did  not  pat- 
ronize competing  vessels,  which  they  afterwards  did,  where- 
upon defendants  refused  to  pay  further  rentes.  Beld^  that 
plaintiff's  rights  to  such  rebates,  if  any,  was  not  an  item  of 
damage  that  proximately  grew  out  of  the  combination  of 
ship-owners,  and  hence  plaintiffs  were  not  entitled  to  recover 
the  same  under  the  Sherman  Law,  authorizing  a  recovery 
of  treble  damages  accruing  through  an  unlawful  combina- 
tion In  restraint  of  interstate  and  foreign  commerce.  Thon^ 
Ml  V.  UtHon  Ca$ne  MaU  8.  8.  Co.,  149  F.,  986.  t— 112 

19.  Which  Aoeme  after  Suit  Brought,  for  Aeti  Previoutly  Commit- 
ted, may  be  Beoovered  in  Action  for  Vtaudulent  Conspiracy. — 
In  an  action  for  fraudulent  conspiracy  in  restraint  of  inter- 
state commerce  in  violation  of  the  Sherman  Law,  evidence 
showing  damages  which  accrued  after  suit  brought  because 
of  acts  previously  committed  was  properly  admitted.  Lmo^ 
lor  V.  Loewe,  209  F.,  728.  6—410 

99.  Terdict  for,  may  Include  those  Aceming  after  8nit  Brcuf ht^  as 
a  Consequence  of  Acts  Previously  Committed. — ^A  verdict  for 
damages  resulting  from  an  illegal  combination  In  restraint 
of  interstate  trade  under  the  Sherman  Law,  may  include 
those  accruing  after  commencement  of  the  suit,  but  as  13ie 
consequence  of  acts  done  before  and  constituting  part  of  the 
cause  of  action  declared  on.    Loiolor  v.  Loewe,  286  U.  S.,  686w 

6—424 

91.  Only  those  Sutfered  Before  Bate  of  BlMng  Salt,  Becoverable  in 
Action  for  Tortious  Injury. — ^In  an  action  for  (himages  for 
tortious  injury,  where  plaintiff  proved  a  loss  of  profits  it 
would  have  made  on  resale  of  a  cofflmodity,  had  it  been  able 
to  buy  sudi  commodity  at  the  price  other  joMyers  could  ob- 
tain it  from  defendant,  plaintiff  can  only  recover  for  those 
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damages  suffered  before  the  date  of  filing  of  the  suit,  and  Is 
not  entitled  to  recover  those  suffered  between  that  time  and 
Terdlct    Prey  d  Son  v.  Cudahy  Packing  Co.,  243  P.,  205. 

^-097 

tt.  Hot  Becorerable  for  Acts  Committed  after  Bate  of  Appointment 
of  Trustee,  for  Corporation  in  Bissolntion. — ^Where  a  trustee 
was  appointed  for  a  corporation  In  dissolution  proceedings 
February  17,  1905,  and  a  substituted  trustee  thereafter  sued 
defendants,  who  controlled  the  corporation,  for  alleged  In- 
juries to  Its  business,  charging  that  they  so  managed  the 
corporation  as. to  destroy  its  competition  with  another  cor- 
poration, and  refused  to  permit  It  to  do  business,  plaintiff 
could  not  recover  for  any  of  the  alleged  acts  committed  after 
the  date  of  the  appointment  of  a  trustee,  since  from  that 
time  defendants  were  not  in  control  of  the  company.  Strout 
V.  United  Shoe  MacK  Co.,  208  F..  650.  4-550 

98.  Same — Hot  BeeoTerable  by  Tmstee  of  Corporation,  Where  Acts 
Charged  were  Committed  more  than  Six  Tears  Prior  to  Date 
of  Suit — A  trustee  of  a  corporation,  appointed  In  dissolution 
proceedings,  could  not  recover  damages  alleged  to  have  re- 
sulted to  Its  business  from  a  conspiracy  of  those  previously 
in  control,  preventing  the  corporation  from  doing  business 
and  using  Its  patents,  where  the  acts  charged  were  com- 
mitted more  than  six  years  prior  to  the  date  of  the  writ.    lb. 

4r~651 

S4.  To  Sustain  Claim  for,  Speciflo  Injury  mnst  be  Proved. — ^That  a 
corporation  Is  a  monopoly  in  violation  of  the  Sherman  Law 
and  subject  to  dissolution  at  the  suit  of  the  Government, 
does  not  of  itself  give  a  right  of  action  for  unfair  competition 
to  any  particular  person,  but,  to  sustain  a  claim  for  damages 
specific  injury  must  be  proved.  Motion  Picture  Patents  Co. 
V.  Eclair  Film  Co.,  208  F.,  417.  5—344 

M.  To  Becover  under  f  7,  Proof  mnst  show  Actual  Damages,  Sns- 
oeptible  of  Sxpression  in  Pignres,  not  Speculative  or  Un- 
oertain. — ^To  recover  damages  under  I  7  of  the  Sherman 
Law,  plaintiff^  must  show  that  as  a  result  of  defendant's 
acts,  actual  damages  susceptible  of  expression  in  figures  were 
sustained,  and  they  must  not  be  speculative,  remote,  or  un- 
certain. American  Sea  Oreen  Slate  Co.  v.  O'HaUoran,  229 
F.,  79.  6—308 

it.  Same — Can  not  Becover  Damages  Caused  by  Payment  of  Price 
Higher  than  Xarket  Price,  where  there  was  no  Evidence  of 
Xarket  Value. — ^The  producers  of  a  particular  Idnd  of  slate 
organized  a  corporation  and  sold  all  of  their  output  to  It  at 
10  per  cent  discount  from  its  list  prices.  The  corporation 
sold  to  wholesalers,  including  plaintiffs.  A  number  of  per- 
sons in  the  roofing  business  in  Cleveland,  some  of  whom  had 
been  plaintiff's  customers,  organized  a  ro<MBng  company,  and 
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such  company  was  constituted  the  ezcluslye  selling  agent  of 
the  slate  company  In  Cleveland.  Held  that,  In  an  action  by 
plaintiffs  under  S  7  of  the  Sherman  Law,  plaintiffs  could 
not  recover  damages  caused  by  the  fact  that  they  were  com- 
pelled to  buy  at  a  price  higher  than  the  market  value,  where 
there  was  no  evidence  of  market  value,  except  evidence  as  to 
the  price  at  which  the  producers  sold  to  the  slate  company, 
as  this  company  bought  each  producer's  whole  product,  in- 
cluding sizes  slow  of  sale,  as  well  as  sizes  largely  desired* 
and  it  was  not  fair  to  assume  that,  had  there  been  no  combi- 
nation, plaintiffs  could  have  bought  from  the  producers  at 
the  price  at  which  they  sold  to  the  company,    /d.  5 — 810 

S7.  Same — ^Vor  for  Loss  of  Former  Customers  on  Supposition  they 
would  have  Continued  to  Buy,  where  no  Evidence,  to  Support 
Supposition. — Damages  for  the  loss  of  the  business  of  former 
customers  of  plaintiffs,  who  became  meml}ers  of  the  roofing 
company,  could  not  be  recovered  on  the  supposition  that  they 
would  have  continued  to  buy  as  much  as  in  previous  years, 
where  there  was  no  evidence  to  support  this  supposition, 
and  there  was  not  even  evidence  that  such  former  customers 
obtained  any  slate  at  all  of  the  kind  in  question.    lb.    I^--310 

28.  Same — To  Beoover,  Plaintiirs  must  Prove  Customers  Ceased  Buy- 
ing because  of  UnLawfia  Combination.— Damages  could  not  be 
recovered  for  the  loss  of  the  business  of  the  customers  who 
ceased  buying  firom  plaintiff^  and  became  members  of  the 
roofing  company,  unless  plaintiffs  showed  that  the  change 
was  made  because  of  the  unlawful  combination,  since  this 
could  not  be  inferred  from  the  fiict  that  the  change  was 
made.    lb.  B — 811 

89.  Sustained  by  a  Performer's  Agent  Blacklisted  are  within  i 
7  of  the  Sherman  Law. — ^The  damages  sustained  by  a  pei^ 
former's  agent  blacklisted  by  the  members  of  such  combina- 
tion  wtfe  v^thin  section  7  of  the  Sherman  Law,  providing 
that  any  person,  injured  in  his  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  that  act,  may  sue  therefor 
and  recover  threefold  the  damages  sustained.  MarieneM, 
Ltd.  V.  UnUed  Booking  Offices,  227  F.,  171.  »— 062 

SO.  ICeasure  of,  in  Suit  for  Unlawful  Bisoiimination. — The  measure 
of  a  Jobber's  damages  for  unlawful  discrimination  against 
him  by  a  manufacturer  whose  product  the  Jobber  had  been 
selling  for  several  years,  the  sales  increasing  each  year,  is 
not  limited  to  profits  lost  on  sales  which  he  proved  he  could 
have  made;  but  the  Jury  could  have  inferred,  from  the 
average  increase  of  sales,  the  probable  increase  during  the 
time  of  the  discrimination,  and  could  allow  f6r  the  loss  at 
profits  on  such  sales.  Frey  d  Son  y.  Welch  Qrape  Juice  Co^ 
240  F.,  117.  e--804 
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81.  lame— Vot  BeooTerable,  for  Lost  of  Proflti  oa  Sales  of  Other 
Arttelei. — ^A.  jobber,  to  whom  a  manufacturer  of  a  well-known 
product  refused  to  sell  his  product  at  less  than  the  regular 
price  charged  to  retailers  can  not  recover  as  damages  the 
loss  of  profits  on  sales  of  other  articles  to  customers  desiring 
that  product,  who  dealt  with  competing  jobbers  in  order  to 
get  all  their  goods  at  the  same  place,  since  such  damages 
are  too  remote  and  uncertain,  and  could  have  been  prevented 
by  the  Jobber  buying  the  product  at  the  retailers'  price  and 
reseUing  it  without  profit    lb.  •— 966 

9SL  Beeorerable  for  Vnfair  Praetioei  Vied  la  Attempt  to  Xoaopo- 
Use. — Where  a  company  attempted  to  monopolise  the  manu- 
facture and  sale  of  coated  wire  nails,  and  as  part  of  its 
plan  engaged  in  various  illegal  and  unfair  practices,  such 
as  hindering  its  competitors  from  obtaining  raw  materials 
and  the  necessary  machines,  bribing  their  factory  employees 
to  disclose  factory  conditions  and  to  send  out  defective 
goods,  and  bribing  office  employees  to  disclose  the  names  of 
their  customers  and  their  contracts,  and  then  selling  to  soch 
customers  below  cost,  a  competitor  attacked  in  these  ways 
had  a  right  of  action  for  damages,  under  the  Sherman  law, 
since,  while  no  action  lies  under  that  act  for  unfair  practices, 
damages  are  recoverable  thereunder  for  monopolizing,  or  at- 
tempting to  monopolise,  and  acts  which  are  a  part  of  the 
monopolising,  or  attempting  to  monopolise,  are  a  subject  for 
damages.  AmerUxm  Bteel  Co,  ▼.  American  Steel  d  Wire  Co., 
244  F.,  802.  e-1021 

13.  Same — ^Parties  Joining  at  Different  Timei  in  Attempt  to  Monopo- 
lise, Liable  for  Aott  in  whieh  they  Partieipated.— Where  a 
company  was  engaged  in  a  Biagke  continuing  attempt  to 
secure  a  monopoly  of  a  particular  business,  in  which  attempt 
diiferent  parties  Joined  successively,  and  by  whidti  a  com- 
petitor was  injured,  all  those  Joining  in  the  unlawful  attempt 
at  different  times  becomes  liable  for  whatever  injury  resulted 
from  the  tortious  act  in  which  he  participated.    lb,     6—1022 

S4L  Same — Heed  not  Expeot  to  profit  by  Illegal  Aets  to  Bender  them 
Liable.— A  party  participating  in  a  company*s  attempt  to 
monopolise  a  particular  business  need  not  expect  to  profit 
by  hlB  illegal  conduct  in  order  to  render  him  liable.    Ih, 

6—1022 

Si.  In  Aetion  for,  Pleading  muit  Detoribe  Trade  or  BaslneM  Injured, 
and  that  Aott  Employed  were  Intended  to  Injure  It — In  an 
action  against  an  illegal  monopoly  for  damages  under  the 
Sherman  Law,  the  declaration  must  describe  the  conditions 
in  the  trade  in  question,  the  alleged  conspiraoy  or  combina- 
ti<m,  and  the  business  of  plaintiff,  and  the  effect  thereon  of 
the  allesBd  conspiracy  or  cQmbinatioo»  soffldently  so  that 
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the  court  can  see  that  its  acts  might  have  affected  the  general 
conditions  in  the  trade,  and  that  plaintiff's  business  and  sit- 
uation were  such  that  it  might  have  been  damaged  by  its 
conduct    lb.  e— 1023 

M.  Aotioii  for,  under  Sherman  Law,  is  for  Personal  Wrong,  and 
Sound!  in  Tort. — ^An  action  under  tlie  Sherman  Law,  for 
treble  damages,  for  injuries  to  person  or  property  by  reason 
of  unlawful  monopoly,  is  one  for  a  personal  wrong,  and  sounds 
in  tort  Imperial  PUm  Exchange  v.  General  Film  Co.,  244 
F.,  ©87.  ^-1045 

ST.  SxoeiB  Exacted  over  Reasonable  Kate,  Affords  Basis  for  Damages 
under  Section  7  of  the  Sherman  Law. — ^When  more  than  a 
reasonable  rate  is  exacted  as  a  result  of  an  unlawful  com- 
bination, the  excess  over  what  was  reasonable  affords  a  basis 
for  the  damages  recoverable  under  section  7,  and  whether, 
and  to  what  extent,  such  rate  was  unreasonable  are  questions 
determinable  by  the  Jury,  on  proper  evidence  and  instruc- 
tions. Thcmsen  v.  Cayser,  243  U.  S.,  88.  8—729 
M.  llecoverable  under  Sherman  Law  are  Loss  of  Proflts. — In  an 
action  for  damages  under  the  Sherman  Law,  the  damages 
recov^able  are  the  loss  of  profits  that  would  have  been  made 
if  the  plaintiff  had  been  permitted,  as  freely  as  the  law 
says  he*  should  be  permitted,  to  get  his  supply  of  goods  to 
meet  the  needs  of  his  customers.  Lowe  Motor  8uppUe$  Co. 
v.  Weed  Chain  Tire  Grip  Co.  (Not  reported.)  e--€96 
Actions  vou  Rbcovsbt.  See  Actions  and  I>efknsb8,  30-54. 
DXCLAKATIOVS. 

1.  Averments. — ^A  declaration  in  an  action  for  damages  nnder  the 
Sherman  Law,  which  does  not  aver  that  the  goods  manufac- 
tured by  plaintiff,  and  in  respect  of  which  he  claims  to  be 
injured,  are  a  subject  of  Interstate  commerce,  or  that  the  acts 
complained  of  have  anything  to  do  with  any  contract  in 
restraint  of  trade,  or  that  the  parties  are  citlssens  of  different 
States,  is  demurrable.  Bishop  v.  American  Preserves  Co., 
51  F.,  272.  1—49 

t.  BapUdty. — ^A  declaration  in  a  suit  based  on  section  7  of  the 
Sherman  Law,  to  recover  damages  resulting  to  plaintiff  from 
a  violation  of  such  provision,  which  alleges  In  a  single  oonnt 
that  defendant  entered  into  a  "contract,  combination,  and 
eonspiracy  "  in  restraint  of  trade,  Is  bad  for  duplicity.  Rice 
V.  Standard  Oil  Co.,  134  P..  464.  S— 4SS3 

See  aUo  Pasties,  S. 
VflCXSS. 

1.  Bequlring  Railway  Company  to  Dispose  of  Stock  In  Competing 
Company— Scope  of  Belief.— The  Federal  district  court,  in 
relieving  against  a  combination  in  restraint  of  interstate 
trade;  created  contrary  to  tlie  Sherman  Law,  by  the  acquiai- 
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tUm  by  fbe  Union  Padik:  and  Central  Pacific  lines  of  a  dom- 
inant stock  interest  in  the  Southern  PHtific  Company,  a 
competiDg  railway  system,  should,  by  Its  decree,  provide 
against  the  right  to  vote  such  stock  while  in  the  ownership 
or  control  of  the  Union  Pacific  Railroad  Company,  or  any 
corporation  owned  by  it,  or  while  held  for  it  by  any  corpora- 
tion or  person,  and  forbid  any  transfer  or  disposition  thereof 
in  such  wise  as  to  continue  its  control,  and  should  enjoin 
tbe  payment  of  dividends  on  the  stock  while  so  held,  except 
to  a  receiver  appointed  by  the  court  to  collect  and  hold  such 
dividends  until  disposed  of  by  its  decree.  U.  8.  v.  Union 
Pacifle  R.  R.  Co,,  57  L.  Ed.,  124.  4--685 

In  Applying  Belief,  Court  will  Beal  with  each  Caie  as  it  Plndi 
It — In  applying  the  general  rules  as  to  relief  under  the  Sher- 
man Law  as  declared  in  the  Standard  Oil  Caae  (221  U.  S., 
1,  78),  the  court  must  deal  with  each  case  as  it  finds  it;  and 
where  the  combination  has  been  effected  by  purchase  by  one 
corporation  of  a  dominant  amount  of  stock  of  its  competitor 
the  decree  should  provide  an  injunction  against  the  right  to 
vote  stock  so  acquired,  or  payment  of  dividends  thereon  ex- 
cept to  a  receiver,  and  any  plan  for  disposition  of  the  stock 
should  be  such  as  to  effectually  dissolve  the  unlawful  com- 
bination. /&.,  226  U.  S.,  96.  4--685 
Whether  Oonneeting,  but  not  Competitive,  Portions  of  Railway 
Can  be  Purohased,  not  Determined. — Whether  the  decree  can 
provide  for  the  purchase  by  the  Union  Pacific  of  such  por- 
tions of  the  Southern  Pacific  as  are  only  connecting  and  are 
not  competitive  and  which  effect  a  continuous  line  to  San 
Francisco,  not  now  determined,  with  leave  to  the  district 
court  to  consider  any  plan  proposed  to  effect  sudi  results. 
n.  4-686 

,  In  Vraning,  Eaeh  Case  Xust  Stand  Vpon  Its  Own  Faets. — ^Bach 
case  under  the  Sherman  Law  must  stand  upon  its  own  facts 
and  this  court  will  not  regard  the  methods  provided  in  de- 
crees of  other  cases  as  precedents  necessarily  to  be  followed 
where  a  different  situation  is  presented  for  consideration. 
U.  8.  V.  Union  Pacific  R,  R.  Co.,  226  U.  S.,  474.  4—691 

,  lane— Xajority  of  Governing  Boards  of  Competing  Railways 
gfaould  not  Consist  of  flame  Fersons.— The  ultimate  determina- 
tion of  the  aflSairs  of  a  corporation  rests  with  its  stockholders 
and  arises  from  their  power  to  choose  the  governing  board  of 
directors;  and  the  Supreme  Court  will  not  approve  a  method 
of  distributing  stock  of  a  railroad  company  held  by  a  com- 
petitor so  that  the  natural  result  will  be  that  a  majority  of 
the  governing  boards  of  both  roads  shall  consist  of  the  same 
persona.    /»•  4—692 


Digitized  by 


Google 


220 


Index— Digest 

C  lame — ^Propoied  Plan  of  Separattoa,  not  ApproTffd. — ^la  this  case 
it  is  not  impoBSible  under  the  plan  proposed  that  this  resslt 
win  happen  and  therefore  it  is  not  approved.    lb.         4    682 

7.  Same — ^la  Ending  Combination,  Sifeetaal  ICeaai  Shoald  be  >*»• 
Tided.— The  main  purpose  of  the  Sherman  Law  is  to  forbid 
combinations  and  conspiracies  in  undue  restraint  of  inter- 
state trade  and  to  end  them  by  as  effectual  means  as  the 
court  may  provide.    J6.  4r-4M 

S.  Same — ^While  Conserving  Property  Interests,  Purpose  of  Statute 
Should  not  be  Saorlfloed. — ^A  court  of  equity  dealing  with  an 
Illegal  combination  should  conserve  the  property  interests 
involved,  but  never  in  such  wise  as  to  sacrifice  the  purpose 
of  the  statute.    lb.  4-086 

§,  Same — Transfer  of  Stock  of  Southern  Paoiilo  to  Stoekhelders  of 
Vnlon  Paciflo,  Would  not  Eifectually  Snd  CombinatioB. — ^With- 
out precluding  the  district  court  from  considering  all  ^ans 
submitted  as  provided  by  the  former  opinion  and  tbe  decree, 
the  Supreme  Court  holds  that  a  transfer  of  the  stock  of  the 
Southern  Pacific  Gompany  to  the  stockholders  of  the  Union 
Pacific  Railroad  Ck)mpany  would  not  so  effectually  end  the 
combination  as  to  comply  with  the  decree.    /5.  4—094 

la  Same — Ownership  of  Stoek  of  a  Aailway  Company  by  Stoek- 
helders of  a  Competing  Con^aay,  will  not  Sffeetually  end 
Dominatiag  Control. — ^The  unlawful  combinatioQ  found  by  the 
Supreme  Gourt  to  exist  as  the  result  of  the  aequisition  by  the 
Union  Pacific  Railroad  Ck>mpany,  through  a  subsidiary  cor- 
poration, of  40  per  cent  of  the  capital  stock  of  the  Southern 
Pacific  Gompany,  for  the  purpose  of  obtaining  the  dominat- 
ing control  of  the  entire  Southern  Pacific  system,  will  not  be 
so  effectually  ended  as  to  comply  with  the  court's  decree  by 
a  sale  of  sudi  shares  to  the  stockholders  of  the  Union  Padflc 
Railroad  Company  substantially  in  pr(H;K>rtion  to  their  re- 
spective holdings,  or  by  a  distribution  thereof  by  dividend  to 
such  shareholders.  U.  8.  v.  Union  Paei^e  R,  JK.  Co.,  57  L. 
Bd.,  300.  4~0M 

XL  TumtT  of  Single  Judge  to  Inter,  In  Sq^ited  Suit— Where  the 
Supreme  Gourt  reversed  a  decree  dismissing  a  suit  to  enforce 
the  Sherman  Law,  and  remanded  the  case  with  spedfle 
directions,  the  decree  on  the  mandate  may  be  entered  by  any 
district  Judge  presiding,  or  circuit  Judge  assigned  to  the  cooit, 
under  the  Judicial  Code,  I  18,  notwithstanding  tlie  Bzpe- 
dition  Act  of  February  U,  1908  (32  Stot,  828),  requir- 
ing the  assignment  for  the  hearing  of  actions  inv<Aving 
the  Sherman  Law  before  not  less  than  three  Judges;  the  word 
^  hearlOkg  "  meaning  a  trial  requiring  Judidai  detenninatien. 
U.  8.  T.  Tenntnal  £.  R.  AMt^n,  197  F^  44A,  4--606 

Reversed,  220  U.  &,  42a 
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VL  lAtered  hf  flfaigle  Judge  1b  Xzpedlted  Svlt,  mot  Bmbjeet  te  Col- 
lateral Attaek.-— A  decree  entered  by  a  slni^e  Judge  la  oan- 
formlty  to  tbe  mandate  ef  the  Supreme  Ck>urt  reTersing  a 
decree  dliimliwring  a  suit  to  enforce  the  Sherman  Law,  and 
remanding  the  case  with  specific  directions,  Is  not  TOid  nor 
8id>Ject  to  collateral  attack,  eren  If  there  was  error  In  hold- 
ing that  a  single  Judge  could  enter  the  decree  notwithstanding 
tbtb  Expedition  Act  of  February  11,  ijQOS,  requiring  the  as- 
signment for  hearing  of  such  actions  befwe  not  lees  than 
thiee  judges,    /d.  4-<m 

IS.  Zateretted  Penoni,  not  Parties,  may  be  Heard  la  Supremo  Ooart 
CoBoorBlng  Deoree. — ^Bven  though  persons  seeking  to  Inter- 
vene on  the  settlemmt  of  a  decree  were  not  parties  and  there- 
fore can  not  Interyene  In  the  court  below,  they  may  be 
entitled  to  be  heard  In  the  Supreme  Ck>urt  concerning  tbe 
decree  In  so  fiur  as  it  may  operate  prejudicially  to  their  rights. 
17.  B.  Y.  Termkua  R.  B.  Aft'A,  236  U.  S.,  199.  4-^16 

14  laaifr— -Vot  to  Saf egaard  One  Interest  by  Destroying  Another. — 
The  decision  and  mandate  of  the  Supreme  Court  In  regard 
to  a  combination  declared  Illegal  under  the  Sherman  Law 
should  not  be  Interpreted  as  safeguarding  one  public  Interest 
by  destroying  another,  or  as  making  ttie  movement  of  trans- 
portation freer  In  some  channels  by  obstructing  Its  flow  In 
others.   Ih.  4--626 

11.  lame— Deoree  XodlAed  and  Deolfloa  Bzplslned. — The  decision  of 
the  Supreme  Gourt  (224  U.  S.,  888)  explained,  and  the  decree 
entered  by  the  court  below  on  the  mandate  modified  so  as  to 
recognise  the  right  of  the  Terminal  Ck>mpany  as  an  accessory 
to  Its  strictly  terminal  business  to  carry  on  business  exdu- 
■iTly  originating  on  Its  lines,  exclusively  moving  thereon,  and 
exclusively  Intended  for  delivery  on  the  same.    Ih,        4— {S26 

it.  Xnjolalng  Oertaia  Aots  of  Wholesale  Chrooers*  Ass^  bat  Per- 
mittlBg  Orgaalsatloa  to  Exist  for  Soeial,  ote.,  Parposes. — 
Where,  in  a  suit  against  an  association  of  wholesale  grocers 
whose  constitution  and  by-laws  stated  its  purpose  to  be 
the  promoting  of  harmony  between  the  members  of  the 
association  and  the  manufbctuiers  of  food  products,  to 
the  end  that  the  wholesale  grocers  might  be  reeognlaed 
as  the  economical  channel  of  distribution  of  the  products 
ef  the  manufacturers,  to  restrain  alleged  violations  of 
the  Sherman  Law,  the  decree,  after  enjoining  certain  acts, 
expressly  provided  that  the  association,  its  officers  and  mem- 
bers, were  not  restrained  from  maintaining  the  organisation 
f6r  social  or  other  purposes  than  those  therein  prohibited, 
tlM  mere  maintenance  of  the  association  subsequent  to  the 
derree  under  the  same  constltntion  and  by-laws  was  not  a 
violation  of  the  decree^  since  it  would  be  presusned  that  the 
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conrt  famlliariaEed  itself  with  the  fundamental  nature  of 
the  association  as  set  out  in  its  constitution  and  by-laws,  and 
in  view  of  this  presumption  the  decree  was  intended  to  mean 
that  the  court  found  no  illegality  in  the  framework  of  the 
association's  organization  but  only  in  certain  of  its  actlTlties, 
which  were  expressly  enjoined.  17.  8.  y.  Southern  Wholeaate 
Chrooeri*  Ass'n,  207  P.,  438.  5-^18 

17.  Same — Enjoining  Issuing  of  Lists  of  Xemben  and  Von-Xemben 
of  Association. — ^A  decree  enjoining  an  association  of  whole- 
sale grocers  from  publishing  any  book,  pamphlet,  or  list  con- 
taining only  the  numes  of  wholesale  grocers  who  had  an- 
nounced their  intention  or  agreed,  directly  or  indirectly,  ex- 
pressly or  Impliedly,  to  work  in  harmony  with  the  association 
was  violated  by  the  issuance  of  lists,  the  names  in  which 
were  purposely  confined  to  those,  whether  members  or  non- 
members  or  those  otherwise  not  in  sympathy  with  its  pur- 
poses, who  worked  in  harmony  with  the  association  in  ef- 
fecting its  purpose  of  confining  the  sales  of  manofacturars 
to  those  who  were  exclusive  wholesalers,  and  the  addition 
or  omission  of  names  with  Intent  to  evade  the  decree  did  not 
change  the  situation,    lb.  6 — 319 

lA.  EzaotioB  of  Promise  from  Prospective  Xembers  of  Association  not 
to  sell  Direct  to  Consumers,  etc,  Not  a  Ylolation  of.-^Where 
the  decree  in  a  suit  against  an  association  of  wholesale  gro- 
cers to  enjoin  certain  alleged  violations  of  the  Sherman 
Law,  after  enjoining  certain  acts,  specifically  provided  that 
the  association,  its  officers  and  members,  were  not  restrained 
from  maintaining  the  organization  for  social  or  other  pur- 
poses than  those  therein  prohibited,  the  exaction  of  a  promise 
from  prospective  members  not  to  sell  direct  to  oonsumer^ 
while  they  remained  members  of  the  association,  without  re- 
quiring any  oath  to  this  effect  or  imposing  any  forfeit,  line, 
or  penalty  except  ineligibility  to  continued  membership,  was 
not  a  violation  of  the  decree,  since,  the  membership  being 
limited  to  exclusive  wholesalers,  the  purpose  of  this  promise 
was  merely  to  convince  the  association  that  there  was  a 
reasonable  expectation  on  the  part  of  the  applicant  that  he 
would  remain  eligible  long  enough  to  Justifjr  his  admission 
to  membership.    lb.  5 — 820 

19.  Same— Mailing  of  "  Green  Book,"  to  Xanufaetaren,  etc,  Subse- 
quent to  Becree,  a  ^nolatioB  of. — ^In  a  suit  against  an  associa- 
tion of  wholesale  grocers  to  enjoin  alleged  vi<totiooe  of  the 
Sherman  Law,  the  decree  enjoined  the  association,  its  di- 
rectors, officers,  etc.,  from  doing  any  act  to  hinder  or  pre- 
vent, by  intimidation  or  coercion,  any  person,  firm,  or  cor- 
poration from  selling  any  commodity  to  any  other  person 
At  my  price  agreed  upon.    The  association  liad  yievloiisly 
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teued  lists  of  exclusive  wholesale  grocers,  called  tibe  "  Green 
Book,"  as  a  means  of  compelling  manufacturers  to  confine 
their  sales  to  those  whose  names  appeared  on  the  list  Sub- 
sequent to  the  decree  there  was  no  express  repudiation  of 
the  former  policy  of  coercion,  and  the  association  continued 
to  send  its  lists  to  manufacturers  and  on  request  to  furnish 
manufacturers  information  as  to  the  standing  of  applicants 
for  the  privilege  of  buying  direct  from  manufacturera  J7eM, 
that  these  acts  constituted  a  violation  of  the  decree,  since, 
considered  in  connection  with  the  former  policy  of  coercion, 
they  constituted  a  deliberate  utilization  by  the  association 
of  the  influence' over  the  manufacturers  which  its  previous 
policy  had  gained  for  it,  especially  where  subsequent  to  the 
decree  it  mailed  to  manufacturers  a  circular  stating  that  it 
would  continue  to  issue  the  "  Green  Book/*  and  that  none 
of  its  methods,  rules  of  practice,  or  activities  would  be  af- 
fected by  the  decree,  difficulty  continued  to  attend  the  direct 
buying  from  certain  manufacturers  supplied  with  lists  unless 
the  buyer*s  name  appeared  on  the  lists,  and  a  general  im- 
pression prevailed  that  listing  was  essential  to  direct  buy- 
ing privileges.    lb.  5—828 

80.  Wholesale  Oroeert  Xailiiig  Legitimate  Arguments  to  Xanufae- 

tnrers  Beqnestlng  Abandonment  of  Certain  Poliey  Hot  a  Vio- 
lation of. — ^An  association  of  wholesale  grocers,  by  addressing 
legitimate  argument  to  manufacturers  to  procure  the  aban- 
donment by  manufacturers  of  a  certain  policy  and  the  con- 
tinuance of  another  policy,  did  not  violate  the  Sherman  Law, 
prohibiting  contracts,  conspiracies,  or  combinations  in  re- 
straint of  trade,  nor  a  decree  enjoining  violations  of  that 
act,  but  expressly  permitting  the  association  to  continue  its 
organization  for  social  or  other  purposes  than  those  therein 
prohibited.    lb,  S-825 

81.  Same — ^Director  of  Association  Violating,  Personally  Eesponsible, 

Although  Association  Held  Innocent  of  Yiolating  Decree. — 
Where  a  director  of  an  association  of  wholesale  grocers, 
which,  with  its  directors,  officers,  etc.,  had  been  enjoined 
from  preventing  manufacturers,  by  coercion  or  intimidation, 
from  selling  direct  to  retailers,  made  use  of  the  association's 
name  and  his  position  in  it  as  a  director  to  prevent  such 
direct  sales  by  a  manufacturer,  the  fact  that  as  a  director 
he  had  no  authority  to  take  such  action,  while  it  might  ex- 
onerate the  association,  did  not  have  that  effect  as  to  the 
director.    lb.  5-826 

88.  Determining  that  a  Labor  VnloA  was  an  Unlawful  Combination, 
Can  Vot  be  Sustained  where  there  wa^  no  Sneh  Allegation  in 
the  Pleadings. — A  decree  determining  that  a  labor  union  was 
an  unlawful  combination  or  conspiracy  in  restraint  of  trade 
in  violation  of  the  Sherman  Law  could  not  be -sustained 
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where  there  was  no  allegation  of  defendant's  violation  of 
such  law  in  the  pleadings.    MUcheU  y.  HUchman  Coal  d 
Coke  Co.,  214  F.,  718.  »-4»l 

SS.  Vot  Proriding  for  Separatioii  of  Yarioni  Vnlti  of  a  Xonopoly, 
Does  Vot  Afford  Kellef  to  which  Goyemmeat  ii  Entitled. — ^A 
proposed  plan  for  the  abrogation  of  an  illegal  monopoly  in 
photographic  cameras,  films,  papers,  and  plates,  which  did 
not  provide  for  the  separation  of  the  business  of  manufac- 
turing the  various  units  of  manufacture,  did  not  afford  the 
relief  to  which  the  Government  was  entitled,  where  the 
various  units  were  combined  with  tl)e  intention  of  monopolis- 
ing and  restraining  trade  in  such  products,  and  their  manu- 
facture constituted  the  monopoly,  even  though  some  of  such 
units  were  fairly  non-competing.  U.  8,  v.  EoMtman  Kodak 
Co,,  230  F.,  628.  »— 9U 

t4.  Same — ^Proposed  Final  Beoree  Submitted,  Held  Proper. — ^In  a  suit 
to  abrogate  an  illegal  monopoly  in  photographic  supplies,  In 
which  it  had  been  determined  that  the  Government  was  en- 
titled to  a  decree  in  its  ftivor,  proposed  final  decree  Jield 
proper.    /&.  0—812 

28.  Vinding  Each  Defendant  Chiilty  of  ladepeadent  Aets,  in  Contempt 
Proceedings,  and  Consolidating  Sentence— When  Such  SeBtenoe 
Will  Be  Reversed. — ^A  decree  adjudging  each  defendant  guilty 
of  the  independent  acts  set  out  in  separate  paragraphs  of  a 
petition  charging  them  with  contempt  of  an  injunction  order, 
and  consolidating  sentence  without  indicating  how  mudi  of 
the  punishment  was  imposed  for  the  disobedience  in  any  par^ 
ticular  instance,  should  be  reversed  if  it  appears  that  the 
defendants  have  been  sentenced  on  any  charge  which,  in  law 
or  in  fact,  does  not  constitute  a  disobedience  of  the  injunc- 
tion.   Oompera  v.  Bucks  Btove  d  Range  Co,,  57  L.  Bd.,  797. 

4—789 

t$.  Entered  after  Questions  Eaised  by  Pleadings  Have  Become  Moot, 
Will  Be  Beversed.— The  agreements  between  British,  German, 
and  American  steamship  companies  which  were  assailed 
as  contrary  to  the  Sherman  Law,  having  necessarily  been 
dissolved  by  the  European  war,  and  the  questions  raised  by 
the  bills  having  thereby  become  moot  when  the  decrees  of 
the  court  below  were  entered,  the  decrees  are  reversed  and 
the  cases  remanded  with  directions  to  dismiss  the  bills  with- 
out prejudice— as  in  United  States  v.  Hamburg-Amerioan 
Co,,  289  U.  S.,  466.       V,  B.  v.  PHnce  lAne,  Lim^  242  U.  S., 

587.  S-«85 

BEFEH8ES.  See  Actions  and  Defenses. 
BEPINITXONS.  Bee  Wobds  and  Phbasbs. 
BEMirBBEB. 

1.  A  bill  in  equity,  and  the  demurrer  thereto,  are  neither  of  them 
to  be  read  and  construed  strictly  as  an  indictment,  but  are 


Digitized  by 


Google 


NBOiAiMmu  225 

Index— Digest 
ta  be  taken  to  mean  what  they  fairly  convey  to  a  dispassion- 
ate reader  by  a  fairly  exact  nse  of  Bnglish  cv^eech.    Swift 
d  Co,  T.  VnUed  Biate9,  196  U.  S.,  875.  S— 642 

t.  Deoisloa  of  Jndieial  Oomailttee  of  Privy  Coaiioil  Will  Vot  Be 
Applied  oa  Hearing  of  to  Indietmeat  Charging  Xonepoly.— 
The  business  of  the  United  Shoe  Machinery  Gompany  is  con- 
ducted by  a  systan  of  leases,  which  are  substantially  the 
same  as  those  described  in  United  Shoe  Machinery  Company 
▼.  Brunei  (1900),  App.  Oas.,  830.  It  is  claimed  in  these  in- 
dictments that  the  provisions  of  these  leases  are  unreason- 
able, and  unlawfully  (^>erate  to  build  up  the  alleged  monopoly 
0f  the  United  Shoe  Machinery  Gompany.  It  is  claimed  by 
the  req[K>ndent8  that  United  Shoe  Machinery  Company  v. 
Brunei  should  be  api^led  here,  and  that  in  harmony  there- 
with the  leases  in  question  here  should  be  declared  valid. 
United  Shoe  Machinery  Company  v.  Brunei  was  decided  by 
a  very  able  court,  yet  it  was  a  decision  of  the  judicial  com- 
mittee of  the  Privy  Council,  and  therefore  not  authoritative  as 
the  decisions  of  the  estoblished  courts  of  Great  Britain.  In- 
dependently of  these  considerations,  the  pleadings  in  these 
indictments  do  not  permit  us  to  so  apply  on  this  demurrer 
United  Shoe  Machinery  Company  v.  Brunei  to  such  extent 
as  to  support  the  demurrer.    U.  S.  v.  Wimlow,  196  F.,  594. 

5—194 
8.  Mkj  Be  Ovemled  where  Qaettieni  Baited  by  It  to  Indietmeat 
Are  DoabtfuL— Where  the  guestions  raised  by  demurrer  to  an 
indictment  are  both  intricato  and  doubtful,  the  demurrer 
may  be  overruled,  and  their  decisions  postponed  until  the 
trial  on  the  merits.    Jb.  5—175 

iBfee  Dbclabations,  1 ;  Habbas  Gobfus,  1« 
SntiOTAXB  XMMBBIATE  BBBBCT. 

DnacT.  See  Oombinations,  etc.,  48,  49,  78,  88,  183,  187 ;  Gor- 
BnTTmoN,  9;  Ixtrbstats  Commxigb,  11,  28;  Statdtbs,  18, 
26,80,88. 

DiBBCT  Ann  IMMKDIATB.      ScO  GOMBIRATIONS,  KTa,  49,  114,   115, 

198. 
Dnacnr  aivo  Apfbbgeablt.    See  Gombutations,  nc.,  81,  89; 
Statutkb,  85. 

DiBBGTLT    AHD    BfIBCTUAIXT.      See    GOMBXlfATIONS,    CTC.,    192. 

I>Bao!ixT  ARn  NncBSSABXLT.  Bee  GoMSiHATioirs,  arc.,  82,  852; 
Btatitrs,  24,  62. 

DBBCTLT  Alfn  ST7BSTARTIAXX.T.     See  GOICBINATIONS,  Ra,  82,  86, 

47,  189,  140,  196;  GoRons,  7;  Statutss,  17,  21,  22,  28,  105, 
114. 

Of  Tower  to  Control  Baiiaett  of  Otheri,  Can  Bot  Detraet  ftom 
Docaaientary  Bvidenoe,— -A  disclaimer  on  the  part  of  def eod- 
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ants  of  power  of  any  one  of  them  to  oontrd  Ihe  iKKliiess  of 
tbe  others  can  not  detract  from  the  aignificance  of  docu- 
mentary evidence  tearing  on  the  relationa  of  the  defendants 
to  each  other.  17.  B.  t.  ReadkHi  Co.,  226  U.  S.,  356.  4—723 
See  aUo  Evuhbngi^  63. 
BlgCBIHraAIIOH. 

Im  Prioe  by  ICanaf aetarer,  hetweea  BUTereiU  Cmitonen^  Viilaw^ 
fuL — ^A.  discrimination  in  price  by  a  manufacturer  between 
different  purchasers  of  his  commodity  nnd^  section  2  of 
the  Clayton  Law,  is  an  unlawful  thing,  whether  theve  was  a 
combination  in  the  furtherance  of  which  it  was  made,  or  not ; 
but  in  order  to  recover  damages  for  such  a  discrimination, 
it  must  aK^ear  that  the  effect  of  such  diacrimlBation  is  sub- 
stantially to  lessen  competition. 
Frey  d  Bon  v.  Welch  Orape  Juice  Co.  (not  rep<Nrled).  6—^75 
Prey  A  Bom  v.  Cudahy  Packmg  Co.  (not  reported).  6--885 
BZYISION  07  TSBBITOBY.    Bee  Oombikations,  etc.,  9G,  109,  266. 
J^CXnaSTABY  SVIDSNCX.    Bee  Bvdxbhgb,  8»  9;  and  Pboduction 

of  DoCUKBIfTS. 

INHiraS.    Bee  OoMBiN ATiozf  B,  BTO,  87,  300,  313,  314. 

pi{?xxcmr. 

L  Zndiotment  under  Sherman  Law  Xay  Join  Oeuntt  for  Coaipiraoy 
to  Keitrala,  Coaspira^  to  XoaopoUse,  and  for  Xoaopelizing. — 
In  an  indictment  under  the  Sherman  Law,  counts  for  con* 
qplracy  in  restraint  of  interstate  commerce^  for  oompiracy 
to  monopolize  a  part  of  such  conunerce,  and  for  monopolising 
a  part  of  such  commerce  may  be  Joined.  17.  £f.  v.  Pattenon 
e$  «!.,  201  F.,  726.  S— i4 

t.  Zniietment  for  Conspiracy  Hot  Duplicitoui  in  Charging  YiolatloA 
of  More  than  One  Law  in  Single  Qount.— *A  charge  in  a  single 
count  of  a  conspiracy  to  violate  two  or  more  lawfa  of  the 
Untied  States  does  not  render  the  indietment  dupMcitous. 
Knauer  t.  U.  B.,  237  F.,  13.  6—683 

BN70KCEXEHT.     Bee  Injxtnctions,  2,  16,  18,  19,  28,  30,  81;  OoM- 

BQVATIOIIS,  BtC.,  70-74. 

L  Equity  wUl  not  oAOoura^e  a  eomMaatioa  In  rettraiat  of  trade 
and  probably  illegal  under  the  Sherman  Law.  Amer,  BiecuU 
Mfg,  Co.  V.  KMa,  44  F.,  721.  1--3 

S.  Xorisdtetloar-Bquity  has  Jurisdiotion  to  refltrain  puhUs  anlsanees 
on  bill  or  information  filed  by  the  proper  officer  o»  behalf  of 
the  people.     V.  B,  v.  De&s,  64  F.,  724.  1—322 

S.  tans— Bight  to  ^ry.— The  power  given  by  the  £ttierman  Law 
to  circuit  courts  *'to  prevent  and  restrain  violations'*  of 
the  act  is  not  an  invasion  of  the  right  of  trial  by  jury,  as 
the  Jurisdiction  so  gt?en  to  equity  wHl  be  deemed  to  be 
Umited  to  suidi  cases  ffoiy  as  aio  of  equiteUe  oognlaance.    Ih. 

1— 8SQ 
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4  A  WU  la  •q.vity  and  tlM  demurer  theztto  are  aeifher  of  thein 
to  be  read  amd  e<»str«ed  ttvietly  as  as  indiotmeat,  but  are 
to  be  taken  to  mean  what  they  fairly  convey  to  a  dLsiMia- 
sionate  reader  by  a  fairly  exact  use  of  Wnglfaft  iq^eech. 
Swift  d  Co.  y.  United  Stateg,  196  U.  S.,  375.  S~e42 

4  Bqmity  WiU  Het  Xaforee  Coatraet  antU  legality  ef  Xa  SiUb- 
liihed. — ^Where  a  bill  alleges  infringemoit  of  patents  by  the 
Tiolation  of  the  conditions  of  a  license  contract  thereunder, 
and  seeks  in  effect  the  spedfle  enforcement  of  the  contract, 
its  legality  is  involved  directly  and  not  collaterally,  and 
must  be  established  before  equity  will  grant  relief.  Indiana 
Mfg.  Co.  V.  Case  ThresMng  MacMne  Co.,  148  F.,  21.  »— 21 
See  al9o  Pasths;  €k>x7BT8;  Pusadiho  and  PaAcnoa. 
lOOZTY  73UCTIGX. 

!•  Vader  aew  Praetiee,  Def  eadaat  Eeqaired  to  Show  all  his  Propoii- 
tiMii  at  Oaoe  ia  hii  Aaiwer,  so  that  Court  may,  on  Xotioa, 
Geasider  them  Befere  Testimony  Takea. — ^Under  the  new 
equity  practice*  defendant  is  required  to  show  all  his  propo- 
sitions, whether  of  law  or  fact,  at  once  in  the  answer,  and 
the  court  on  a  motion  to  determine  points  of  law  authorized 
by  equity  rule  29  may  consider  whether,  in  view  of  the  facts 
alleged,  any  of  the  legal  theories  propounded  can  properly 
be  considered  before  testimony  taken,  or  by  merely  taking 
such  evidence  as  has  previously  been  adduced  in  support  of 
a  plea,  so  that,  when  defendant  claims  that  the  ooiiq;>laint 
shews  no  case  for  equitable  relief,  he  may  not  complain  if 
the^  court  considers  the  admissiens  or  allegations  of  the 
answer  which  explain  or  enlarge,  but  do  not  contradict,  the 
allegatioDS  of  the  MIL  Boyd  v.  If.  r.  d  B.  R.  B.  Co.,  229  F., 
17a  S— isie 

t.  lame— Aaiwer  Objeotiag  Oeaerally  to  the  Bill;  Xftsot  of.— One 
whose  answer,  under  the  reformed  equity  practice^  objects 
generally  to  the  bill,  must  be  considered  as  having  done  so 
not  Mily  on  what  complainant  shows,  but  also  after  having 
had  his  own  conscience  purged.   Ih.  S— 617 

t.  Same  Where  One  Bef eadaat  Baises  Isfne  of  Law,  aad  Other 
Befeadaati  Beay  Kaowledge;  Bffeet  of.—- Where  one  of  several 
defendants  to  a  bill,  afterHrtating  his  own  actions  or  position 
by  answer,  raises  an  issue  of  law,  and  other  defendants  deny 
knowledge  regarding  the  first  defendant,  any  relief  to  which 
€oae#lalaant  is  entitled  on  the  statement  of  sadi  defendant 
would  not  be  stayed  by  an  allegation  of  Ids  co-def  endanf  s 
ladk  of  knowledge.    lb.  S— 617 

4  lame  Whea  Legal  Brefesitieas  amy  be  Beeided  la  Advaaoe  of 
Tiaal  Heailag.*~A  legal  proposition,  going  to  less  than  the 
whole  case  mada  by  a  bUl  In  equity,  should  not  be  decided 
in  adnmoe  of  flnai  hearing,  unless  svdi  dedstoa  will  add  to 
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or  eliminate  from  the  caee  a  clearly  defined  and  easily  stated 
mass  of  testimony,  the  presence  or  absence  of  which  will  not 
change  or  affect  the  method  of  presenting  other  aspects  of 
tbe  litigation.    lb.  1—517 

EBROK. 

1.  Saffideney  of  Proof  Must  be  Prasamed. — ^In  reviewing  a  Judg- 
ment dismissing  plaintiffis'  complaint  over  their  objection 
before  plaintifb'  testimony  had  closed,  it  must  be  assumed 
that  plaintiffs,  if  permitted  to  proceed,  would  have  estab- 
lished that  which  they  alleged,  unless  negatived  by  their 
evidence  or  admissions  on  the  triaL  TharMcn  ▼.  Unkm 
CaaUe  Mail  6.  8.  Co,,  166  F.,  252.  S— 550 

8.  Presumption  as  to  Safiolency  of  Proof. — ^Where  defendant's 
motion  to  dismiss  the  complaint  for  failure  to  state  a  cause 
of  action  was  granted,  it  must  be  assumed  on  a  writ  of  error 
that  plaintiff,  if  given  an  opportunity,  would  have  estab- 
lished the  allegations  of  the  complaint  Penma,  Bugar  Bef. 
Co.  V.  American  Sugar  Ref.  Co,,  166  P.,  256.  S— 556 

8.  Pailure  of  Court  to  Instruct  Jury. — ^Defendants  in  a  criminal 
trial  in  a  Federal  court  can  not  assign  as  error  the  failure 
of  the  court  to  instruct  as  to  certain  theories  or  inf^ences, 
which  might  find  support  in  the  evidence  when  they  did 
not  request  such  instruction.    8teer$  v.  17.  £f.,  192  F.,  10. 


4.  flame—* Instmetioat  to  Jury. — Instructions  in  a  prosecution  for 
conspiracy,  taken  together  held  not  erroneous  In  ^e  absence 
of  requests  for  more  qiedflc  instructions  on  certain  points. 
Ih.  4-488 

••  flame — Ckaeral  Objectloa  to  Admitsloa  of  Svideaoe. — A  general 
objection  to  the  admission  of  evidence  for  which  no  ground 
is  stated  will  not  support  an  assignment  of  error  in  a  Fed- 
eral court    lb.  4—485 

8.  JMsposition  of  Cause  on  KeversaL— Where  counsel  in  the  trial 
of  a  cause  and  the  court  In  its  charge  to  the  Jury  proceeded 
on  an  erroneous  construction  of  the  statute  on  which  the 
action  was  based,  an  appellate  court  win  not  undertake  to 
determine  the  case  on  the  evidence  in  the  record,  but  will 
remand  for  a  new  trial.  UiUon  Castte  Matt  S.  8.  Co.  v. 
Thom^m,  180  F.,  536.  4—884 

7*  Can  not  be  Assiffued,  on  Failure  of  Court  to  lastniet,  when  la- 
straetioA  not  Bequested. — ^Defendants  in  a  criminal  trial  in  a 
Federal  court  can  not  assign  as  error  the  failure  of  the 
court  to  instruct  as  to  certain  theories  or  inferences,  whidi 
might  Itaid  support  in  the  evidence  when  they  did  not  request 
such  instruction.    Bteers  v.  V.  8.,  102  F.»  la  4— i40 

8.  Where  Svtdenoe,  Improperly  Admitted,  Althoufh  Withdrawn, 
Prejudicial,  and  Oround  for  Beversal  of  Judgment — In  view 
of  the  novelty  and  difficulty  of  questions  presented  in  an 
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action  for  unlawful  combtnatkm  and  dlacrhnlnatlon,  the  ad- 
mission of  SQch  erldence.  In  oonnectlon  with  remarks  by  the 
trial  Judge  as  to  flie  importance  of  tbe  issues  iuToWed,  was 
prejudicial  to  i^alntifl,  as  obscuring  the  real  issues  in  the 
case»  thons^  the  court  correctly  charged  the  Jury  as  to  the 
issues,  and  told  them  to  disregard  the  economic  questions 
made  by  the  objectionable  testimony ;  the  rule  that  sudi  a 
charge  will  make  the  error  harmless  being  subject  to  excep- 
tion, where  the  testimony  has  made  such  a  strong  impression 
on  the  Jury  that  its  withdrawal  will  not  remove  the  elfect 
caused  by  its  admission.  Frey  A  8<m  ▼.  Welch  Gmpe  Juice 
Co.,  240  F^  117.  •—864 

t.  When  Coueat  to  final  ludcmeat,  not  a  Waiver  of  Xrrors  Belied 
en. — ^When  parties  in  the  Circuit  Court  of  Appeals,  desiring 
to  shiNTten  the  litigation  by  bringing  the  merits  directly  to 
the  Supreme  Court,  consent  that  a  final  Judgment  may  be 
made  against  them  in  lieu  of  one  remanding  the  cause  for 
a  retrial,  the  consent  is  not  a  waiyer  of  errors  relied  on, 
and  a  final  Judgment  entered  as  requested  is  reviewable  in 
the  Supreme  Court  Thonfen  y.  Oaywr,  248  U.  S.,  88.  •— T25 
M.  laae — ^Failvre  to  Olye  Inttmetioa,  when  Hamlets.— Failure  to 
giye  an  instruction  upon  the  burden  of  proving  rates  unrea- 
sonable, heidt  At  most  a  harmless  error,  in  view  of  a  pains- 
taking trial  and  careful  instructions  upon  the  estimation  of 
damages.    Ih.  •— 780 

XVZBBVOB. 

L  ▲dmitstbiUty-— Proelamations  of  Yarioos  Ctovemment  Ofleers— 
Vewqpaper  Beporti. — ^In  order  to  sustain  the  allegations  of  a 
bill  praying  an  injunction  against  a  combination  in  restraint 
of  interstate  commerce,  the  complainant  may  offer  in  evi- 
dence, as  matter  of  history,  the  official  proclamation  of  the 
various  Qovemment  officers  and  also  newspaper  reports  sup- 
ported by  affidavits  containing  manifestoes  and  declarations 
of  the  respondents.  U,  B.  v.  WorkingmerCa  Amaig.  Coufioil, 
S4  F.,  904.  1—110 

Case  affirmed,  OT  F.,  86  (1—184). 

8.  Adminiott  of  lyideaee — Order  of  Proof. — ^In  an  action  to  recover 
damages  for  an  alleged  conspiracy  in  restraint  of  interstate 
conmierce  it  was  within  the  dlieretioa  of  the  trial  eourt 
to  admit  evidence  of  acts  and  declarations  of  various  of 
the  defendant  associations,  their  officers,  committees,  mem- 
bers, and  agents,  made  in  the  absence  of  many  of  the  other 
defendants,  before  a  prima  faeie  ease  of  ooaspiraey  had 
been  ettabliihed,  and  before  privity  of  some  of  the  defend- 
ants had  been  proven,  on  condition  that  such  connecting 
evidence  should  be  thereafter  given.  Loder  v.  •foytio,  142  F., 
lOMt  8—077 
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of  PF«of.-~Tbe  burden  9t  proving  t  eoiiiblnatioB 
and  con^irtLcy  between  maniifSactnrcn  aod  wboleBale  and 
retail  dealers  of  proprietarj  medicines  and  drugs  in  restraint 
of  trade,  In  violation  of  the  Sberman  Law,  injurious  to 
plaintiff,  and  that  defendants  were  engaged  and  took  part 
in  such  conspiracy,  was  cm  the  plaintiff,    lb,  t— 081 

4  laai»— Damages— Burden  of  Froof . — In  an  action  for  damages 
for  conspiracj  in  restraint  of  Interstate  oommeroe,  in  viola- 
tion of  the  Sherman  Law,  the  burden  was  ea  plaintiff  to 
show  some  real  aotaal  dainage  to  his  bwineBS  by  reason 
of  the  alleged  unlawful  combination.    lb.  t— 089 

i.  fame — Compensation  for  Sztra  Work — ^Evldenee.— Where,  in  an 
action  for  damages  to  plaintlfTs  business  because  of  an  al- 
leged conspiracy  in  restraint  of  interstate  commerce  plaintiff 
claimed  $5,000  compensation  to  himself  for  extra  work 
claimed  to  have  been  required  by  reason  of  8u<dk  unlawful 
combination^  but  failed  to  prove  how  mmoh  additional  time 
he  was  required  to  spend  in  his  business  after  the  combina- 
tion went  into  effect,  be  was  not  entitled  te  reeover  f<Nr  such 
alleged  extra  servioesw    lb,  S— 069 

i,  inilloieney  Jnjnnetien  Pendente  lite.— Bvidenoe  that,  by  i«a- 
son  of  the  action  of  a  combination  of  persons,  the  crew  left 
complainants'  ship  as  she  was  about  to  sail,  and  that  another 
crew  could  not  be  procured  for  nine  days,  and  then  only  with 
the  assistance  of  the  police  authorities  and  the  protection  of 
a  restraining  order,  while  other  vessels  in  the  vicinity  baA* 
no  difficulty  in  getting  crews,  is  sufficient  to  authortee  the 
court  to  enjoin  interference  with  the  business  of  the  com- 
plainants by  such  combination  pendente  Uta.  BMndeU  v. 
Hagan,  56  F.,  600.  1—182 

Affirming  54  F.,  40  (1—106). 

7.  A«ts  ef  One  Party.— Where  several  persons  are  proved  to  have 
combined  together  for  the  same  Illegal  purpose,  any  act  done 
by  one  of  them,  in  pursuance  of  the  original  concerted  plan, 
and  with  reference  to  the  common  object,  is,  in  the  con- 
templation of  the  law,  the  act  of  the  whole  party,  and  there- 
fbre  tlie  proof  of  such  act  will  be  evidenoe  against  aay  of  the 
othort  who  were  engaged  in  the  ooaiq>iracy.  27.  S,  v.  Com- 
Mdy,  67  F.,  60a  l'-449 

S.  Deoumeatary  or  Oral— Xateriality.— Bvidence;  whether  docu- 
mentary or  oral,  sought  to  be  elicited  from  witnesses  sum- 
moned in  an  action  brought  by  the  United  States  to  enjoin 
an  alleged  conspiracy  by  manufacturers  of  paper  to  suppress 
competition,  in  violation  of  the  Sherman  Law*  by  creating  a 
general  selling  and  distributing  agent,  is  material,  where  it 
weald  tend  to  estabUah  the  manner  la  whleh  sueh  agent  exe- 
euted  its  funetions.   Nelion  v.  UnUed  8iate$,  201  U.  6.,  118. 

8-942 
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9.  §mmt, — ^Boeuaenttrx  eTidenee  in  the  thape  of  books  amd  papers 

of  ooiporatLoat  are  la  the  poMessioii  of  the  oHeert  thereof, 

who  can  not  refoee  to  produce  them  on  the  ground  that  they 

are  not  In  their  poasession  or  nnder  their  contr<^.  /&. 

10.  flame. — The  immateriality  of  the  evidenoe  sought  to  be  elicited 

eaa  not  justify  the  refusal  of  witnesses  to  obey  the  orders 
of  the  Federal  circuit  court,  requiring  them  to  answer  the 
questions  put  to  them  and  to  produce  written  evidence  in 
their  possession,  on  their  examination  before  a  special  ex- 
aminer,   lb.  2 — 042 

11.  flame.— Objeetlons  to  the  materiality  of  the  testimony  are  not 

open  to  ooBsideratiOtt  on  a  writ  of  error  sued  out  by  witnesses 
to  review  a  judgment  for  eontempt,  entered  against  them  for 
disobeying  an  order  to  testify.    lb,  fl— 948 

H.  -Hearsay  Sridenee  Ihoompeteat — In  an  action  by  a  manufacturer 
doing  an  interstate  business  against  members  of  a  labor 
erganlsation  to  charge  them  with  liability  under  the  Sher- 
man Law,  one  of  the  violations  of  the  act  charged  being  that 
defendants  combined  to  prevent  customers  of  plaintiff  In 
other  States  from  buying  his  goods  by  means  of  threats  or 
boycott,  etc.,  testimony  of  plaintiff's  salesmen  that  customers 
told  them  of  such  threats,  made  by  persons  claiming  to  repre- 
sent defendant  organteation,  was  incompetent  as  hearsay. 
Xa«>for  V.  Loewe,  S7  F.,  257.  4—271 

It.  flame^-Of  Payment  of  Dues  After  Action  Brought,  not  Competent 
as  flhotrini:  Batiileation. — ^In  an  action  to  charge  members  of 
a  labor  organisation  individually  with  liability  because  of 
alleged  unlawful  acts  of  agents  sent  out  by  the  organization, 
evidence  that  defendants  paid  dues  to  the  organization  after 
service  of  the  complaint  is  not  competent  either  as  showing 
ratification  by  defendants  of  the  acts  of  such  agents  or  that 
such  acts  were  authorized  when  committed,    ib.  4 — ^271 

14.  flame— When  Conflietinf— Questions  for  Jury. — In  an  action  to 

charge  defendants,  as  members  of  various  local  unions  of 
a  labor  organization,  with  liability  for  acts  <a  agents  of  the 
organization  on  the  ground  of  a  combination  in  restraint  of 
interstate  commerce  in  violation  of  the  Sherman  Law,  where 
there  was  conflicting  testimony  as  to  their  knowledge  of 
such  acts  and  other  evidence  from  which  inferences  must  be 
drawn,  the  question  of  liability  was  for  the  Jury,  and  it 
was  error  to  withdraw  such  question  from  them  and  to  sub- 
mit only  the  question  of  damages.    Ib,  4—270 

15.  Vormer  Aets  Competent  to  flhow  Purpose.— The  acts  of  the  mem- 

bers of  a  combination  and  the  effect  of  their  transactions 
in  the  conduct  of  their  business  prior  to  the  passage  of 
the  (merman  Law,  which,  if  done  tliereafleri  would  have 
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coiuBtltuted  a  violation  of  the  law,  are  competent  and  ma- 
terial evidence  of  the  dominant  purpose  and  the  probable 
effect  of  their  similar  transactions  in  their  business  since 
that  date.     U.  S.  v.  Standard  OU  Co^  178  F.,  184.       S— 706 

16.  When  Prior  Taott  may  be  Coaiidered. — ^AUegatioai  ai  to  facts 

oeonrriag  prior  to  the  paisage  of  the  Sherman  Law  may  be 
ooniidered  lolelj  to  throw  light  on  acts  done  after  the  pas- 
sage of  the  act    Btandard  OU  Co.  v.  17.  £f.,  221  U.  S.,  4a. 

4—118 

17.  Veoessary  Only  to  Prove  Injury  to  Complaiaanfi  BusiaeH  as 

Beiult  of  Illegal  Soheme.— The  Sherman  Law  declares  that 
any  person  who  shall  be  injured  in  his  business  or  property 
,  by  any  other  person,  or  corporation,  by  anything  forbidden 

or  declared  to  be  unlawful  by  the  act  which  prohibits  com- 
binations in  restraint  of  interstate  trade  and  conunerce, 
and  combinations  or  conspiracies  to  monopolise,  etc,  may 
sue  therefor  in  any  Federal  court  in  which  tiie  defendant 
resides  or  is  found,  and  may  recover  threefold  damages,  etc. 
MMt  That  it  Lb  only  necessary  to  suiq;K>rt  an  action  under 
such  section  that  complainant's  business  or  property  has 
been  in  some  way  injured  by  reason  of  defendant's  illegal 
scheme.  Monaroh  Tobacoo  Wark9  v.  Americam  Tohaooo  Co^ 
165  F.,  777.  t— 588 

18.  Bet  Inter  Alias  Aeta. — ^In  an  action  for  damages  to  plalntlif 

by  defendant's  alleged  combination  to  monopolise  or  attempt 
to  monopolise  interstate  commerce  in  tobacco,  In  violation 
of  the  Sherman  Law,  defendant's  acts  and  conduct  prior 
to  pUintilTs  organisation  and  entw ing  the  business  were 
immaterial  as  re$  kUer  aHas  ada.    lb.  8—588 

19.  Parol  Svidenoe  Admlitible  to  Prove  Portioat  of  Contraoti  not 

in  Writing. — ^Where  a  contract  for  the  sale  of  a  business 
sought  to  be  enforced  was  only  partially  in  writing,  defend- 
ant was  entitled  to  prove  the  balance  by  parol  in  order  to 
establish  that  it  was  void  as  in  restraint  of  trade.  McOat^ 
neU  V.  CamoTM-McConneU  Co.,  152  F.,  880.  8^-189 

80.  Combination   Proven   When   Shown  to   Xziit  With  Intent  to 

Aeitrain. — A  combination  in  restraint  of  interstate  com- 
merce in  violation  of  the  Sherman  Law  was  proven  when 
the  combination  was  shown  to  exist  with  intent  to  bring 
about  restraint  on  interstate  commerce;  the  overt  acts  being 
merely  cumulative  evidence  from  which  the  intent,  purpose, 
and  continuance  of  the  combination  might  be  inferred.  17.  £f. 
V.  MacAndretoi  d  Forbes  Co,,  148  F.,  888.  8 — ^102 

81.  Competency  of,  Given  in  Prior  Prooeeding  Before  Administrative 

Body. — A  copy  of  testimony  shown  by  a  report  of  the  Inter- 
state Ck>mmerce  Commission  to  have  been  given  by  a  witness 
in  an  investigation  before  that  body,  not  otherwise  authenti- 
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cated.  Is  not  competent  evidence  in  a  sabseanent  rait  in  a 
Federal  court  between  different  parties  and  in  which  differ- 
ent Issaes  are  inyolved.    (Per.  Gfroy,  (X  J.)     U.  8.  ▼.  Aeod- 
ing  Oo^  188  F.,  442.  9—888 

82.  SuAoieaoy  of  Svidence. — ^BMdence  considered  in  a  snit  by  the 
United  States  against  various  railroad  and  coal  companies 
engaged  in  the  production  and  traniqK>rtation  of  anthracite 
coal  in  Pennsylvania,  charging  defendants  with  having  en- 
tered into  a  general  ccMnbination  and  conspiracy  to  restrain 
and  monopolise  the  production  and  transportation  in  inter- 
state commerce  of  anthracite  coal,  and  to  control  its  price 
in  violation  of  the  Sherman  Law,  and  heid  insujQlcient  to 
establish  rach  charge.     (Per  Gray,  G.  J.)     Ih.  S— 9(X> 

as.  iBMiffioieacy  of  Evidence  to  Prove  Oombiaatioa  to  Sell  or  Trans- 
port CoaL— The  Union  Pacific  Goal  Oompany,  Moore,  its  west- 
ern sales  agent,  the  Union  Pacific  Bailroad  Gompany  which 
owned  all  the  stock  of  the  coal  company,  the  Oregon  Short 
I^ine  Bailroad  Gompany,  and  Buckingham,  the  superintend- 
ent of  transportation  of  the  railroad  companies,  were  in- 
dicted and  convicted  for  combining  to  restrain  interstate 
commerce  by  refusing  to  sell  coal  to  and  to  transport  coal 
for  one  Sharp  unless  be  would  discontinue  an  advertisement 
of  sale  of  coal  at  a  reduced  rate.  Held,  There  was  no  sub- 
stantial evidence  of  any  combination  between  any  two  of  the 
defendants  either  to  refuse  to  sell  coal  to  Sharp  or  to  refuse 
to  transport  it  for  him.  UnUm  Pacific  Cool  Co.  v.  17.  £f.,  173 
F.,  744.  S— 742 

Si.  Suillciency  of  Proof. — Unless  there  is  substantial  evidence  of 
facts  which  exclude  every  other  hypothesis  but  that  of  guilt, 
it  is  the  duty  of  the  trial  court  to  instruct  the  Jury  to  return 
a  verdict  for  the  accused.  And  where  all  the  substantial 
evidence  is  as  consistent  with  innocence  as  with  guilt,  it  is 
the  duty  of  the  appellate  court  to  reverse  a  Judgment  of 
conviction.    lb.  S — ^786 

SS.  Conviction  on  Cireumttantial  Bvidenoe. — ^To  warrant  a  convic- 
tion on  circumstantial  evidence,  the  proven  facts  must  not 
only  be  consistent  with  the  hypothesis  of  guilt,  but  must 
clearly  and  satisfactorily  exdude  every  other  reasonable 
hypothesis,  except  that  of  guUt  U.  8.  v.  American  Naval- 
8torei  Co.,  172  F.,  457.  8-^82 

St.  Before  Grand  Jury— Not  Subject  to  Judicial  ControL— The  evi- 
dence that  shall  be  received  before  a  grand  Jury  is  not  sub- 
ject to  Judicial  control.    In  re  Kittle,  180  F.,  947.         S— ^04 

S7.  Incompetent  Evidence — Only  Remedy  for  Admission  of,  is  by 
Granting  New  TriaL — ^Where  a  plaintiff's  claim  for  damages 
for  a  tort  was  submitted  to  the  Jury  on  incompetent  evidence 
as  to  certain  of  the  items  claimed,  and  a  verdict  was  returned 
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for  plaintiff  Tor  less  than  the  total  amonnt  claimed,  the  orror 
can  not  be  rectified  by  requiring  a  remittitur  of  ttie  amount 
of  the  items  so  erroneously  submitted,  since  the  court  can 
not  know  whether,  or  to  what  extent,  such  items  entered  into 
the  verdict,  and  the  only  remedy  is  by  the  granting  of  a  new 
trial,    Jayne  v.  Loder,  149  P.,  28.  1—68 

28.  Ifoy  be  Taken  by  Sxamiaer  In  Another  BiBtriet — Where  an 
examiner  is  appointed  by  the  court  of  the  district  in  which 
the  suit  is  pending,  as  authorized  by  equity  rule  67,  to  take 
testimony,  he  may  lawfully  discharge  his  duty  in  another 
district;  the  court  of  that  district  being  authorized  to 
Issue  subpoenas  commanding  persons  residing  within  the 
district  to  appear  and  testify  before  such  examiner  or 
master.     (7.  B.  v.  Standard  SofUtary  Mfg,  Co,,  187  F.,  284. 

^—258 

20.  Qeneral  Objeetioa  to,  when  Insnffloient. — k.  general  obJecti<m  to 
the  admission  of  evidence  for  which  no  ground  is  stated  will 
not  support  an  assignment  of  error  in  a  Federal  court 
Bteers  v.  V,  fif.,  1»2  F.,  7.  4—136 

80.  Court  to  Xnstmot  Jury  as  to  ElTeot  of,  when  Against  One  Con- 

ipirator  Only. — In  a  trial  of  a  number  of  defendants  for 
conspiracy  where  items  of  evidence  are  necessarily  admitted 
which  at  the  time  are  competent  against  one  defendant  only, 
it  is  proper  for  the  court  to  caution  the  Jury  as  the  trial 
proceeds  as  to  the  effect  of  such  evidence,  but  its  failure  to 
do  so,  when  not  requested,  is  not  reversible  error.    I\>.   4 — 4^ 

81.  Statement  of  One  Conspirator,  when  Admissible  Against  AIL — On 

the  trial  of  defendants  charged  with  having  conspired  to 
prevent  the  shipment  of  certain  tobacco  in  interstate  com- 
merce, statements  made  by  one  of  the  defendants  while  the 
tobacco  was  being  withheld  from  shipment,  at  their  in- 
stance, were  admissible  against  them.    Ih.  4 — 487 

St.  SuAcienoy  of,  for  Submission  to  Jury. — ^Evidence  considered  in 
a  prosecution  for  conspiracy  in  restraint  of  interstate  trade 
and.  commerce  in  violation  of  the  Sherman  Law,  and  held 
sufficient  to  require  the  submission  of  the  case  to  the  jury. 
Ih.  4-440 

88.  In  Considering  Legality  of  Contract,  Evidence  Showing  delations 
and  Previous  Conduct  of  Parties,  is  Competent — In  consider- 
ing the  legality  of  a  contract  between  railroad  companies 
claimed  to  be  in  restraint  of  interstate  commerce,  and  in 
violation  of  the  Sherman  Law,  evidence  to  show  flie  relations 
between  the  parties  and  the  previous  conduct  of  the  business 
affected  is  competent  U.  £f.  v.  L.  8.  d  M,  S.  Ry,  Co.  et  nl., 
208  F.,  807.  5—269 

84.  In  Action  for  Ihimages  Against  Combination  of  Coal  Dealers, 
8eld  Bridenoe  SuAoient  to  Submit  Case  to  Jury. — ^tn  an  action 
by  a  private  individual  to  recover  threefold  damages,  author- 


Digitized  by 


Google 


SS6 

ted  bj  section  7  of  the  Sbennan  Law,  agtinrt  «n  alleged 
comblnatloii  of  coal  dealers  In  a  city,  engaged  In  Interstate 
eenuneree,  to  force  plaintiff  oat  of  Imslness  and  Into  bank- 
ruptcy* which  they  were  successful  in  doing,  evidence  held 
to  entltte  plaintiff  to  sobmlssion  to  the  jury  of  the  tpieMcn. 
whether  a  combination  and  con^iracy  among  dBftadants  ex- 
lsted»  whether  tliey  maintained  a  secret  organisation  to  keep 
up  prices  and  to  boycott  dealers  who  did  not  enter  the  organ- 
isaticMi,  and  whettier  plaintiff  was  bijured  as  the  resuH  of 
sndi  eonq^lracy.  Haie  t.  Hatch  d  North  Coal  Co.,  204  F., 
485.  5— ie9 

t6.  Of  Payawat  of  DaoB  by  Kembert  of  Labor  Valon,  After  Suit 
Broaght,  Competent  oa  Cross-Bxaiaination. — ^Wheie,  in  an  ac^ 
tion  against  members  of  a  trade  union  for  fraudulent  con- 
spiracy in  restraint  of  interstate  commerce  to  regulate  plain- 
tiff's business  or  to  compel  him  to  unionise  his  factory,  two 
of  the  witnesses  testified  that  they  continued  to  be  membeis 
^  the  union  after  the  suit  was  brought,  evidence  of  their 
payment  of  dues  after  the  complaint  was  served,  offered 
solely  as  a  matter  of  cross-examination  bearing  on  the  truth- 
fulness of  their  testimony  tn  <^ef,  was  competent  Lawtor 
T.  Loewe,  209  F.,  728.  9-A09 

M.  Ooplet  ef  Trade  Joamal  Sent  to  All  Hattem,  Ooatalaii^  Notioe 
of  Strike,  Fioketlnc»  aad  Boyeott,  Ooatpetent  to  fhow  Hotioe. — 
On  an  issue  as  to  whether  certain  members  of  a  trade  union 
had  knowledge  of  a  conspiracy  to  compel  a  hat  mannf^ctorer 
to  unionize  his  factory  by  means  of  a  strike,  picketing,  and 
boycott,  evidence  that  coi^es  of  a  trade  journal  published 
by  the  United  Hatters,  in  which  articles  relating  to  the  affair 
were  printed  and  which  were  distributed  in  various  factories 
without  charge  so  that  the  workmen  could  read  them  if  they 
desired,  minutes  of  the  meetings  of  the  local  unions  of  which 
defendants  were  members  and  extracts  from  another  monthly 
journal  containing  a  notice  that  all  members  of  labor  unions 
would  be  held  responsible  for  unlawful  acts  of  such  unions, 
th^r  officers  and  agents,  a  copy  of  whidi  notice  was  sent  to 
all  hatters  whose  names  appeared  In  the  directory  In  the  city 
where  the  manufacturer's  factory  was  located,  was  admis- 
sible to  show  notice.    lb.  ^--406 

t7.  Same— Showing  Damages  which  Aooraed  After  Salt  Brought, 
Held  Competent — ^In  an  action  for  fraudulent  ixmapinLcy  in 
restraint  of  interstate  commerce  in  violation  of  the  Sherman 
Law,  evidence  showing  damages  which  accrued  after  suit 
brought  because  of  acts  previously  committed  was  properly 
admitted.    lb.  S— 410 

•S.  Zntredaetiott  of  Kewspaperi,  to  Show  Publieity,  and  Mreetlons  to 
Brias  Vetioe  to  Befendanti,  Held  Competent — ^In  this  case, 
iirtroductkHi  of  newspapers  was  not  improper  to  show  pub- 
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lldty  in  places   and   directions  to  Mnir  notios  haaub  to 
defendants  and  to  prove  Intended  and  detrimental  oonse- 
guenoes  of  Hw  acts  complained  of.    Lawlar  t.  Loewe,  285 
U.  S.,  686.  f-424 

tti  Same — ^Letters  from  easterners  of  Boyeotted  Xanvfaetozer,  ete., 
GoB^^eteat — ^Letters  from  cnstomers  of  a  boycotted  mannflMS 
turer,  giving  the  boycott  as  reason  for  ceasing  to  deal  with 
him,  Aelii  admissible  in  this  case.    /&.  S— 424 

Uk  Om  Qaetttoa  of  lawfulness  of  a  Combinatioii,  Aets  Done  la  Far- 
theraaoe  of  its  Objeots  Competent,  after  Combiaatloa  has  Been 
?roved. — On  the  question  whether  a  combination  is  lawfol  ot 
not,  declarations  of  those  engaged  in  it,  explanatory  of  acts 
done  in  furtherance  of  its  objects,  are  competoit  evidence 
after  the  combination  has  been  proved.  HiMnman  Coal  d 
Coke  Co,  V.  MitcheU,  202  F.,  665.  5-^586 

4L  Threats  of  a  Labor  Organiser,  Having  no  Amthorlty  to  Carry 
Them  into  Ezeention,  Xnsnilioient  to  Show  a  Oonsplraey  to 
Compel  Unionising  of  Mine. — l^reats  of  an  organizer  em- 
ployed to  induce  mine  workers  to  form  a  local  of  the  United 
Mine  Workers  of  America,  to  nniooiae  the  employes  of  com- 
I^ainanfs  mine  or  shut  it  down,  he  having  no  authority  to 
carry  the  threats  into  execution,  were  insofllcient  to  show  a 
eon^iracy  to  comp^  the  unionisation  of  the  mine  by  unlawful 
means.    MiUAeU  v.  HUehmam  Coal  d  Coke  Co.,  214  F.,  709. 

5-e28 

48.  Same — Of  Acts  of  Strikers  to  Indnee  Smployees  to  Join  Union, 
Prior  to  Adoption  of  Non-Union  Policy,  not  Competent  to  Show 
Xxistenoe  of  Conspiracy  for  Same  Purpose  After  Open  Poliey 
Adopted. — ^Where  complainant  after  a  strike  had  severed  all 
business  dealings  with  the  United  Mine  Workers  of  America 
and  had  established  a  non-union  mine,  after  which  attempts 
were  made  to  induce  complainant's  employees  to  rejoin  the 
union,  evidence  that,  prior  to  complainant's  adoption  of  the  non- 
union policy,  defendants  were  engaged  in  a  combination  or 
conspiracy  and  by  intimidation,  violence,  and  coercion  were 
trying  to  prevent  complainant  from  operating  his  mine,  was 
inadmissible  to  show  the  existence  of  an  unlawful  con- 
spiracy for  the  same  purpose  after  the  open  policy  was 
adopted.    lb.  5 — 680 

48.  Same — ^Evidence  Beviewed,  and  Held  XnsaAoieat  to  Bitablish  a 
Conspiraey  to  Unionise  Mine  by  Unlawful  Keaas. — Evidence 
reviewed,  and  held  insufficient  to  establish  a  conapiracy  on  the 
part  of  officers  and  representatives  of  a  labor  union  to  union- 
ize the  employees  of  complainant's  mine  by  unlawful  meana 
Ih.  6—^29 

44.  In  Proieentioa  for  Conspiracy,  Evidence  Oifered  by  Defendants 
That  Competitors'  Kachinei  laftiaged  Their  Patents,  When 
Competent — ^Defendants,  wlio  were  officers  and  agents  of  a 
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mannftictiirliig  corporation,  were  indicted  for  eons|]Aracy  and 
combination  in  restraint  of  interstate  commerce  in  casii  reg- 
isters and  for  monopolising  such  commerce,  in  Tfolation  of 
the  Sherman  Law.  On  the  trial  the  Qovernment  introdnced 
evidence  tending  to  show  the  conspirac7>  and  that  in  pursa- 
ance  thereof  defendants,  bj  methods  of  unfair  competition, 
had  forced  competitors  in  Interstate  commerce  in  cash  reg- 
isters to  go  oat  of  business  and  to  sell  their  plants  to  de- 
fendants' company.  Held,  that  evidence  offered  by  defend- 
ants to  show  that  their  company  was  the  owner  of  certain 
patents,  and  that  the  machines  made  and  sold  by  such  com- 
petitors were  infiringements,  did  not  tend  to  establish  a  de- 
fense, and  was  irrelevant  and  incompetent,  unless  in  con- 
nection with  other  evidence  showing  that  the  fact  of  infringe- 
ment, and  not  defendants'  unlawful  acts,  was  the  cause  of 
the  competitors  going  out  of  business.  17.  B.  v.  Pattenom 
et  al,  206  F.,  80.  5—69 

4f.  te  a  Trial  for  Coaipiraoy,  the  nu»t  That  Defeadaatt  Were  fao- 
eeuful  in  a  Patent  Suit  in  the  Lower  Court,  Wai  Prima  Taeie 
Bvideaoe  of  Probable  Cauie,  Though  Deeree  Xevened  on  Ap- 
peal— On  a  trial  of  the  oflkcers  and  agents  of  tbe  N.  Company 
for  conspiring  to  restrain  the  interstate  trade  of  the  A.  Com- 
pany by  making  to  such  company  and  purchasers  and  pros- 
pective purchasers  from  it  threats  of  infringement  suits  and 
by  other  means,  the  fact  that  the  N.  Oompany  was  successful 
in  the  lower  court  in  a  suit  for  infringement  was  at  least 
prima  ftu!ie  evidence  of  probable  cause,  though  the  decree  was 
reversed  on  appeaL    PatterBon  v.  U.  £f.,  222  F.,  029.      5—105 

M.  tame — On  Buoh  Trial,  Vaet  of  Coaipiraey  Against  a  Company,  no 
Svidenoe  of  Conipiraoy  Againit  its  Suocettor  Company,  When 
no  Xanlfeitation  of  8uoh  Purpose. — On  such  trial  the  mere 
fact  that  there  was  a  conspiracy  or  joint  purpose  on  the  part 
of  the  defendants  to  restrain  the  trade  of  competitors  of 
the  N.  Oompany,  who  ceased  to  exist  before  the  A.  Oompany 
was  organized,  by  the  use  of  certain  unlawful  means,  was  no 
evidence  that  they  had  such  joint  purpose  as  to  the  A.  Oom- 
pany, when  during  the  five  years  of  its  existence  preceding 
the  indictment  there  was  no  manifestation  of  such  purpose. 
Ih.  5—106 

47.  tame — On  Bueh  Trial,  Svidenoe  Defendants  were  Parlies  to  a 
Oenerio  Conipiraoy  in  Eestraint  of  Trade  of  Competitors  who 
Ceased  to  Bzlst  Before  the  A.  Company  was  Orgsalsed,  was 
Admissible  on  Question  of  Conspiraey  Against  the  A.  Com- 
pany.—Though  under  an  indictment  charging  the  ofBcers  and 
agents  of  the  N.  Oompany  with  conspiring  to  restrain  the 
interstate  business  of  such  company's  competitors,  which 
proceeded  on  the  theory  that  there  was  a  generic  conspiracy 
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agaiBflt  all  competitors  eztending  over  a  period  of  20  yean, 
whlcb  as  tbB  various  competitors  named  In  the  iadlctment 
came  into  existence  was  directed  against  them,  there  was 
evidence  to  make  a  question  for  tbe  Jury  as  to  a  conspiracy 
within  the  period  of  limitations  only  as  against  the  A. 
Ck>mpany,  and  only  with  respect  to  certain  of  tbe  means  of 
accomplishing  the  objects  of  the  conspiracy  ast  forth  In 
the  indictment,  evidence  that  the  defendants  were  parties  to 
a  generic  conspiracy  of  the  character  mentioned,  and  that 
they  conspired  in  restraint  of  competitors  named  who  ceased 
to  exist  before  the  A.  Company  was  organized,  by  the  use 
of  means  other  than  those  shown  to  have  been  employed 
against  the  A.  Company  within  the  period  of  limitations,  was 
admissible  as  bearing  on  the  question  whether  there  was  a 
conspiracy  against  the  A.  Company  when  It  came  Into  exist- 
ence, which  continued  Into  the  period  of  limitations.         /ft. 

5—106 

48.  lane — ^Bvldeaee  of  Keaat  Employed  to  AoeompUsh  Obleot  of 
Ceaspiracy,  Admisiible  to  Show  the  Conspiraoy  laoladed  Sueh 
Xeaag,  eto.— Where  such  indictment  alleged  that  to  accom- 
plish tiie  objects  of  the  conjH>lracy  defendants  induced,  hired, 
and  bribed  ^nployees  of  the  N.  Company's  competitors  to 
disclose  the  secrets  of  such  cwnpetltor's  business,  and  hired 
and  bribed  employees  of  carriers,  etc.,  to  disclose  the  secrets 
of  their  employers  relative  to  the  transportation  of  cash 
registers  for  such  competitors,  and  instructed  and  required 
the  N.  Company's  sales  agents  to  ascertain  and  rei^rt  all 
facts  pertaining  to  the  business  of  such  competitors,  thoui^ 
these  acts  were  not  calculated  In  themselves  to  restrain  tiie 
trade  or  commerce  of  any  competitor,  their  sole  functl<m 
being  to  enable  defendants  to  use  other  means  calculated 
to  restrain  such  trade,  evidence  to  show  that  the  conspiracy 
Included  such  means  was  admissible,  and  to  be  considered 
by  the  Jury  as  bearing  on  the  further  question  whether  the 
conspiracy  also  included  effective  means  of  restraining  such 
trade  and  conmierce.    lb,  5 — 108 

4t.  tame — On  Trial  for  Conspiraoy  and  Konopoly,  Held  Svidenoe 
Safteieat  to  Submit  Case  to  Jury,  Whetlier  Oonipiracy  Ex- 
tended into  the  Three-Tear  Period. — On  a  trial  for  conspiring 
iB  restraint  of  Interstate  commerce,  evidence  held  to  make 
a  question  for  the  Jury  as  to  whether  there  was  a  conspiracy 
extending  over  a  great  many  years  on  the  part  of  such  officers 
and  agents  of  a  ooporation  as  had  to  do  with  competition 
to  restrain  and  destroy  the  Interstate  trade  of  s«ch  com- 
pany's con^Mtitors,  whether  sudi  ccmspiracy  was  by  the  use 
of  certain  of  the  means  specified  in  the  indictment  directed 
against  tbe  A*  Company  when  it  came  into  axIstMice,  and 
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whetber  the  eoouqplracy  continued  agsinst  It  into  the  period 
of  tbree  years  preceding  the  finding  of  the  indictment.    75. 

»— Ul 

M.  Sum— Where  there  was  Suhttantlal  Xvldenee  that  Offloert  of 
a  CoiB!pa«7  were  in  a  Coatpiraoy,  Evidenoe  of  Acts  by  Sales- 
men Competent  for  Jury  to  Determine  Continnanoe  of  Con- 
i^iraey.— Where  tliere  was  substantial  evidence  that  the 
officers  and  agents  of  the  N.  Oompony  were  in  a  conspiracy 
to  restrain  the  interstate  trade  of  a  competitor  by  causing 
certain  wrongful  acts  to  be  done,  and  the  question  was 
whetho:  such  conspiracy  had  continued  into  the  period  of 
three  years  preceding  the  indictment,  evidence  as  to  the 
doing  of  such  acts  within  such  period  in  the  regular  course 
of  the  business  of  the  N.  C!ompany  by  sales  agents  and  sales- 
men of  that  company  who  were  under  the  direct  supervision 
of  certain  of  the  parties  to  the  conspiracy  was  not  inadmis- 
sible on  the  ground  that  the  defendants  were  not  shown  to 
have  had  any  connection  therewth;  it  being  for  the  jury  to 
determine  whether  these  acts  were  accounted  for  by  the 
continued  existence  of  the  conspiracy,  and  this  was  not  the 
drawing  of  one  inference  from  another.    lb.  5 — 121 

9L  Of  Sale  of  JCachine  by  Agent  of  A.  Company,  7oaad  to  Have 
Been  Injured,  and  the  Employment  of  Agent  Shortly  There- 
after by  N.  Company,  Did  Not  Sui&oiently  Connect  Latter  Com- 
pany with  Defective  Condition  ef  ICachine  to  Xake  Svidenoe 
Admissible. — On  a  trial  of  the  officers  and  agents  of  the  N. 
€k)mpany  for  conspiring  In  restraint  of  the  interstate  trade 
of  the  A.  Company,  competing  with  the  N.  Company  in  the 
sale  of  cash  registers,  there  was  evidence  that  a  machine  sold 
by  the  A.  Company  was  out  of  order,  that  the  agent  of  that 
company  made  repeated  attempts  to  fix  it,  and  that  after  he 
quit  the  employ  of  that  company  a  piece  of  the  mechanism 
was  found  to  be  bent,  and  it  was  the  Goveroaent's  position 
that  the  agent  bent  it  at  the  instance  of  the  N.  Company. 
Beld,  that  evidence  that  when  he  left  the  ^nploy  of  the  A. 
Company  several  months  afterwards  he  entered  the  employ  of 
the  N.  Company,  and  that  a  few  weeks  before  he  did  so  one 
of  the  N.  Company's  competition  men  was  seen  in  his  store, 
did  not  sufficiently  connect  the  N.  Company  with  the  defec- 
tive condition  of  the  machine  to  render  this  evidence  ad- 
missible,   lb.  5—124 

SS«  Same — ^Xhat  Agent  of  the  V.  Company  Attempted  to  Induce 
Dealer  in  Competing  ICachines  to  Dlseontinne  Bnlsness  by 
Threats^  Kore  Than  Three  Years  Frier  to  Indictment,  Did  Kot 
Xake  Q,nestion  for  Jury. — On  the  trial  of  the  officers  and 
agents  of  the  N.  Company  for  conspiring  in  restraint  of  the 
interstate  trade  of  their  competitors,  evidence  that  a  sale»* 
num  of  the  N.  Company  attempted  to  induce  a  dealer  who 
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bought  cash  registers  from  a  competitor  and  resold  them  to 
discontinue  the  business  by  threats  of  interference,  and  evi- 
dence of  a  similar  transaction  more  than  three  years  prior  to 
the  indictment,  did  not  make  a  question  for  the  jury  as  to  a 
conspiracy  with  respect  to  the  business  of  that  competitor. 
lb,  »— 124 

68.  Same— Of  Acts  Within  Three-Tear  Period  Againit  Other  Competi- 
tors Not  SuiBoieat  for  Jury,  Bid  Not  Tend  to  Prove  Conipiraey 
Against  A.  Company,  and  Was  Inoompeteat — On  a  trial  of 
the  officers  and  agents  of  the  N.  Company  under  an  indict- 
ment charging  a  conspiracy  in  restraint  of  the  interstate 
trade  of  the  N.  Ck)mpany*s  competitors,  directed  against  the 
various  competitors  as  they  came  into  existence,  on  which  it 
was  claimed  that  the  conspiracy  had  existed  within  the  period 
of  limitations  as  against  the  A.  Ck>mpany,  evidence  as  to 
acts  directed  against  other  competitors  within  the  three  years, 
but  not  sufficiently  tending  to  establish  a  conspiracy  against 
them  to  make  a  question  for  the  jury,  did  not  tend  to  estab- 
lish a  conspiracy  against  the  A.  Company,  and  should  not 
have  been  admitted.    /6.  9—125 

54.  Same — Of  Aots  Against  Other  Competitors  Tending  to  Show  a 

Oenerio  Conspiracy  As^ainst  AU,  and  Bearing  on  the  Charaoter 
of  the  Conspiracy,  Admissible.— On  such  trial,  though  there 
was  a  question  for  the  jury  only  as  to  the  conspiracy  charged 
within  the  period  of  limitations  as  against  the  A.  Company, 
evidence  as  to  acts  directed  against  other  competitors  tend- 
ing to  show  a  generic  conspiracy  against  all  competitors,  and 
bearing  on  its  fixed  and  absolute  character  and  on  its  nature 
otherwise,  was  admissible,  though  relating  in  some  instances 
to  matters  occurring  in  the  early  part  of  the  20  years  during 
which  the  conspiracy  was  claimed  to  have  existed.    lb, 

5—125 

55.  Same — ^Though  the  Only  lluestion  for  the  Jury  Was  Whether 

Within  the  Three  Tears  the  Conspiracy  Was  Bireeted  Against 
the  A.  Company,  Evidence  of  the  Use  of  Other  Keans  Against 
Other  Companies  Not  Then  In  Existence,  Admlulhle  to  Prove 
Cknerlc  Conspiracy. — ^Under  an  indictment  charging  a  generic 
conspiracy  on  the  part  of  the  officers  and  agents  of  the  N. 
Company  engaged  in  manufacturing  and  selling  cash  regis- 
ters, in  restraint  of  the  interstate  trade  of  all  competitors 
of  the  N.  Company,  sought  to  be  carried  out  by  the  means 
therein  specified,  though  the  only  question  for  the  jury  under 
the  evidence  was  whether  such  conspiracy  within  the  period 
of  limitations  was  directed  against  the  A.  Company  by  the 
use  of  certain  of  the  means  specified,  evidence  as  to  the  use 
of  other  means  not  specified  in  the  indictment  against  other 
competitors,  who  ceased  to  exist  before  the  competitor  in 
questloii  was  organized,  was  admisslbie  to  estabUah  that  the 
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Stti^ric  cooflplMcy  wfts  to  mo  cf&rf  pondbte  wrongful 
meaiui  tbat  might  be  effeetiv«  in  pntttng  an  end  to  compe- 
tition,   lb.  5—126 

M.  teme— 0n  Bueli  Trial,  IrldeaM  of  tlw  Pmreliaie  Y/j  the  N.  Com- 
pany, of  the  Bniinets  of  Other  Competitin,  and  Centraots  of 
Parohate,  Admittible  ai  Tending  to  Show  a  Con^iraoy  to 
Compel  Competiten  to  Sell  Out  to  the  V.  Company. — On  audi 
trial,  evidence  aa  to  the  purchase  by  the  N.  Ckmipany  of  the 
bnsinesB  of  other  competitors  prior  to  the  organlxation  of 
the  A.  Company,  and  how  snch  purchases  came  about  and 
the  contracts  of  purchase,  were  admissible  as  tending  to 
establish  a  conspiracy  to  compel  competitors  to  sell  out  to 
the  N.  Ck>mpany  by  the  use  of  any  effective  wrongful  means, 
and  thereby  to  establish  a  specific  conspiracy  against  the  A. 
Comimny  to  restrain  its  trade  and  commerce  by  other  means, 
if  not  to  compel  it  to  sell  out  to  the  N.  Oompany,  though 
at  t&e  time  of  the  purchase  of  the  business  of  such  eooqMti- 
tors  suits  for  patent  infringement  were  pending  against  most 
of  them,  the  oTidence  tending  to  riiow  that  the  suits  were 
not  brought  in  good  faith,  and  that  in  some  of  the  cases 
the  use  of  other  wrongful  means,  and  not  the  bringing  of 
the  suit  was  the  real  cause  of  the  competitors  selling  out 
and  it  also  ai^;>earing  that  the  contracts  of  purchase  prohib- 
ited them  frmn  engaging  in  the  same  business  for  20  or  26 
years,  except,  in  certain  States  where  the  business  was  not 
large,    /ft.  6—127 

67.  Objeetion  to  Admiaiiliility  of  Xtnutet  of  Conrention,  Because  of 
Insafleient  IdentiiLoation,  not  SuAeicntly  Speoifle  Upon  Which 
to  Bate  Error. — On  the  trial  of  the  officers  and  agents  of  the 
N.  Ck>mpany  for  conspiracy,  though  an  objection  to  alleged 
minutes  of  the  proceedings  of  conventions  of  the  district 
managers  of  such  company,  on  the  ground  that  they  were 
hearsay,  raised  the  objection  that  befbre  the  minutes  were 
read  their  accuracy  Should  be  guaranteed  by  the*  persons 
who  made  them,  or  by  others  who  were  present  at  the  con- 
ventions, the  objection  should  have  been  more  specific,  as 
such  guaranty  might  have  been  furnished,  and  no  error  was 
committed  in  admitting  the  minutes  over  the  objection  made. 
lb.  6—129 

it.  Same— On  Trial  of  Ofiloers  and  Agents  of  a  Company  for  Con- 
spiring in  Bestralat  of  Trade,  Bvldence  That  fineh  Company 
Held  Patents  Covering  Maehines  Sold  by  a  Competitov,  not  Ad- 
Btesible. — ^Under  section  1  of  the  Sherman  Law,  prohibiting 
conspiracies  in  restraint  of  trade  or  commerce  among  the 
several  States,  a  patentee,  its  officers,  and  agents  may  not 
conspire  in  restraint  of  the  Interstate  trade  or  commerce  of 
a  compedtor  in  tbe  attlde  covered  by  its  patent  though 
9(lt2a«_is — le 
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the  eompetltor's  businesB  is  an  infringement  of  Its  patent; 
and  hence,  on  the  trial  of  the  officers  and  agents  of  a  com- 
pany for  conspiring  in  restraint  of  the  interstate  trade  of 
a  competitor,  evidence  that  such  company  held  patents  cot- 
ering  the  machines  and  sold  by  the  competitor  was  not 
admissible.    Ih,  5—132 

9B.  lame — Oa  Snoh  Trial,  Coatraots  With  Dealers  la  Oath  BegiiterB, 
Eliminating  Them  from  Competitioa,  Admiuible  at  Erideao- 
ing  a  Purpose  to  Control,  and  to  Show  Oenerlo  Conspiraey. — On 
such  trial,  contracts  with  dealers  in  cash  registers,  who  were 
mainly  dealers  in  second-hand  registers,  eliminating  them 
from  the  cash  register  field,  was  admissible  as  eTldencing 
a  purpose  to  acquire  complete  control  of  the  business  in 
second-hand  cash  registers  of  the  N.  Company's  make,  and 
to  show  a  generic  conspiracy,  and  its  character,  though  they 
were  not  referred  to  in  the  indictment    lb,        ^  5 — ^128 

00.  lame — On  Sneh  Trial,  Svidenee  That  K.  Company  Held  Valid 
Patents  Corering  Baiinett  of  Competiton,  Wai  Admiwdble  as 
Showing  Canie  for  Bringing  Infringement  Suits. — On  a  trial 
of  the  oiBcers  and  agents  of  the  N.  Company  under  an  in- 
dictment charging  them  with  conspiring  in  restraint  of  the 
interstate  trade  of  the  N.  Company's  competitors,  by  the 
use  of  various  wrongful  means,  under  which  there  was 
a  question  for  the  jury  as  to  whedier  such  ccmspiracy  within 
the  period  of  limitations  was  directed  against  the  A.  Com- 
pany by  the  use  of  certain  of  such  means  other  than  the 
bringing  in  bad  faith  of  patent  infringement  suits,  and  evi- 
dence was  admitted  as  bearing  on  the  existence  of  a  generic 
conspiracy  against  all  competitors  as  to  the  bringing  of  such 
suits  against  competitors  other  tiian  the  A.  Company  to 
compel  them  to  sell  out  or  quit  the  business,  which  suits 
were  terminated  without  a  decision  of  the  question  of  in- 
fringement by  sales  of  the  competitors'  business  to  the  N. 
Company,  evidence  that  the  N.  Company  held  valid  patents 
covering  the  business  of  such  competitors  was  admissible, 
since,  if  there  was  real  cause  for  bringing  the  suits,  they 
were  not  brought  in  bad  faith.    lb.  6—134 

•!•  Sane — On  Saoh  Trial,  Bvidenee  as  to  Competittve  Taotiet  and 
Aggressions  of  Competitors,  Was  Admissible. — On  such  trial, 
evidence  as  to  competitive  tactics  and  aggressions  on  the  part 
of  the  N.  Company's  competitors  was  admissible,  as  tending 
to  show  that  the  conspiracy  against  them  was  due  to  provo- 
cation, and  that,  there  having  beat  no  provocation  on  the  part 
of  the  A.  Company,  the  conspiracy  was  never  directed  against 
It    lb.  1^-134 

CS.  Same — On  Sneh  Trial,  Answers  of  Agents  to  Letter  of  Tiee  Presi- 
dent, Stating  PoUey  of  the  Company,  Admissible  as  Part  of 
Bes  Gestae. — On  the  trial  of  the  officers  and  agents  of  the  N. 
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Company  for  conspiring  In  restraint  of  tlie  Interstate  trade  of 
the  N.  Company's  competitors,  wliere  a  letter  written  by  sadi 
company's  vice  president  and  manager  to  district  managers 
about  the  time  a  quo  warranto  proceeding  was  instituted 
against  the  company  for  yiolating  the  Anti-Trust  laws  ci  a 
Stattt,  in  which  he  stated  that  it  was  the  policy  of  the  com- 
pany in  no  case  to  permit  agents  to  misrepresent  cash  regis- 
ters manufactured  by  other  companies,  or  to  induce  any  pur- 
chaser of  a  cash  register  made  by  any  other  company  to  break 
his  omtract,  was  in  eyidence,  defendants  should  have  been 
permitted  to  Introduce  as  a  part  of  the  res  gestae  the  answers 
tha*eto  by  certain  district  managers,  stating  that  such  policy 
had  been  pursued  in  their  districts.    lb.  5—136 

•i«  la  Aotlon  for  Damages,  PlalatilT  Kust  Prove  Not  Only  Yiolatioii 
of  Law,  bat  Also  That  Acts  of  Defeadaatt  Have  Caaied  it 
Damages. — Proof  that  defendants  have  violated  the  Sherman 
Law,  will  not  establish  a  cause  of  action  for  damages  to 
plaintiiTs  business,  recoverable  under  section  7,  unless  It  is 
proved  that  the  defendants'  acts  have  injured  plaintiffs  and 
caused  them  damages  recoverable  at  law.  Looker  v.  Atneri- 
oan  Tobacco  Go,,  218  F.,  448.  4—019 

€4,  in  Aetioa  for  Damages  Under  the  Sherataa  Law,  Prior  to  the 
Clayton  Law,  the  Fact  That  Defendant  Had  Been  Found 
ChiUty  at  Salt  of  United  States,  Not  AvaiUble  to  PlaiatUI  as 
Prima  Facie  Bvidenoe. — ^A  plaintiff  to  sustain  an  action  under 
section  7  of  the  Sherman  Law,  for  damages  for  violations  of 
sections  1  and  2  of  the  act,  brought  prior  to  the  act  of  Octo- 
ber 15,  1914  (88  Stat,  731),  declaring  that  a  final  judgment 
hereafter  rendered  in  any  suit  brought  by  the  United  States 
under  the  Anti-Trust  laws,  to  the  effect  that  a  defendant  has 
violated  the  laws,  shall  be  prima  facie  evidence  against  the 
defendant  in  any  suit  brought  by  any  other  person  against 
the  defendant  under  the  laws,  must  prove  that  defendants 
have  violated  the  Shaman  Law,  and  that  by  such  violation 
they  have  so  Injured  plaintiff  that  damages  should  be 
awarded,  and  the  fact  that  defendants,  in  a  suit  by  the  United 
States,  had  been  adjudged  guilty  of  violating  the  act,  was  not 
available  to  plaintiff.  Buckeye  Powder  Co.  v.  Du  Pont  Pow- 
der Co,,  23S  F.,  884.  4-601 

M.  Same — ^Aotlon  for  Damages — ^Former  Flndlag  of  Qhiilt  Not  Prima 
Faoie  Xvideaee,  the  Parties,  and  Subject  Matter  of  Salt,  Being 
Different. — ^Where  an  action  under  section  7  of  the  Sherman 
Law  for  damages  for  violations  of  sections  1  and  2  of  the  act, 
was  brought  prior  to  the  passage  of  the  Clayton  Law,  mak* 
*ing  a  final  judgment  in  any  suit  by  the  United  States  under 
the  Anti-Trust  laws,  to  the  effect  that  defendant  has  violated 
the  law,  prima  fttde  evidence  against  defendant  tn  any  suit 
by  any  other  person*  a  decree  adjudging  defendants  guilty 
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of  TlolattoiM  of  that  Antl-Tmst  Act,  rmAettA  te  a  suit  Ixy 
the  United  States,  was  Inadmissible,  becaose  the  parties  in 
the  two  saits  and  the  subject  matter  thereof  were  different 
lb,  4~60S 

•6.  8aae — Weight  of,  Vot  Beriewable  hy  Ctreait  Court  of  i^^peals.— 
The  Gircoit  Court  of  Appeals  may  not  determine  whether  a 
▼erdict  is  in  accord  with  the  weight  of  the  evidence,  or  rerlew 
the  verdict  on  any  disputed  fact  but  may  only  inquire 
whether  assignments  of  error,  prop^ly  taken,  diselose  any 
material  mistake  in  the  trlaL    15.  4--002 

67.  A  Prior  Plaa  of  Sale  Kay  Be  Coatidered  ai  Throwiag  Xdght  oa 
the  Intent  of  a  Xaaaf  aetarer,  la  a  Later  Flan  of  Sale  of  a 
Prodnet — ^As  elucidating  the  effect  and  intent  of  a  i^an  of 
sale  by  a  manufacturer  of  its  product  relative  to  its  vidla- 
tion  of  the  Sherman  Law,  a  prior  plan  of  sale  may  properly 
be  considered.  U,  8,  v.  KeUogg  Toasted  Com  Flake  Oo^^  222 
F..  781.  S-«» 

•S.  Bffeet  of  Diiolaimer  on  Doeamentary  Xvideaoe. — A  disclaimer  on 
the  part  of  def^idants  of  power  of  any  one  of  them  to  con- 
trol the  business  of  the  others  can  not  detract  from  the  sig- 
nificance of  documentary  evidence  bearing  on  the  relations  of 
the  defendants  to  eadi  other.  17.  8.  v.  Beading  Co.,  226  IT.  &, 
85S.  ^—728 

6i.  Knowledge  of  Termi  Jtpon  Whleh  Eight  to  Vie  a  Patented  Ar- 
ticle it  Granted,  Not  Sallleient  to  Bitablith  Parehaeer*!  Lia- 
bility for  Boyaltiei,  ete. — ^In  such  case,  evid^ice  that  the 
purchaser  had  knowledge  of  the  terms  upon  which  the  holder 
of  the  patent  rights  was  accustomed  to  grant  permission  to 
use  a  machine  manufactured  by  its  licensees  will  not  estab- 
lish the  purchaser's  liability  for  royalties;  there  being 
nothing  In  the  notice  to  prevent  the  holder  of  the  patent 
rights  from  varying  the  royalties.  Jfollon  Pie,  JPal  Co,  v. 
Universal  Film  Co.,  285  F.,  402.  6—646 

70l  Ofloial  Eecordi  of  Aisoeiation,  Showing  Its  Parpose,  Competent 
on  Trial  of  Kembers  for  Crlaiinal  Conspiracy. — On  the  trial  of 
members  of  the  association  for  criminal  conspiracy  in  re- 
straint of  Interstate  trade,  the  official  record  of  tte  proceed- 
ings of  the  association,  showing  the  resolutions  passod  dedar- 
ing  its  purposes,  and  the  methods  adopted  for  carrying  ttiem 
out  was  admissible  in  evidence.    Knauer  v.  U.  8.,  287  F.,  2L' 

6—704 

7L  That  ProSt  to  Dealers  Was  Average  Profit  on  Other  Artfeles,  Vot 
Competent — ^In  an  action  by  a  wholesaler  against  a  manufac- 
turer, who  had  refused  to  sell  his  product  to  plaintiff  at  less 
than  the  price  charged  retailers,  because  plaintiff  had  been 
selling  the  product  at  less  than  the  price  fixed  by  ttie  manu- 
facturer, where  the  declaration  contained  two  counts,  one 
for  unlawfal  cDmbination  to  coatnA  the  price  of  tlM  product 
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and  die  other  f6r  mOawful  dlacrlBiinfttlQa  acitoat  pi«liitttC» 
it  was  error  to  admit  evidenoe  offered  by  deCeodaQt  ttiat  tbe 
profit  to  dealers  on  the  product  at  the  list  prioe  was  the 
average  profit  on  other  groceries,  that  defendant  was  not  in 
any  oombinatioa  with  manufacturers  of  other  brands  of  the 
product  to  control  the  price,  and  that  by  the  custom  of  the 
trade  the  price  at  which  the  Jobber  was  espected  to  sell  was 
fixed  by  the  manufacturer,  all  of  which  was  irrelevant  and 
incompetent  under  the  issues.  Frey  d  8<m  ▼.  Welch  Qrope 
Juice  Co.,  240  F.,  U6.  6--863 

78.  lama — ^Where  Zavproperly  Admitted,  When  Judgment  Will  Be 
Beverted. — In  view  of  the  novelty  and  difficulty  of  questions 
presented  in  an  action  for  unlawful  oombinatloa  and  dis- 
crimination, the  admission  of  such  evidence,  in  ccmneetioii 
with  jieniarlis  by  the  trial  Judge  as  to  the  importance  of  the 
Issues  involved,  was  prejudicial  to  plaintiff,  as  obscuring 
the  real  issues  in  the  case,  though  the  court  correctly  charged 
the  Jury  as  to  the  issues,  and  told  them  to  disregard  the 
economic  questions  made  by  the  objectionable  testimony; 
the  rule  that  such  a  charge  will  make  the  error  harmless 
being  subject  to  exception,  where  the  testimony  has  mate 
such  a  strong  impression  on  the  Jury  that  its  withdrawal 
will  not  remove  the  effect  caused  by  its  admission.    /6. 


73.  Eeports  of  Decided  Casei,  on  Kotion  to  Strike  Out  Beplioation, 
Not  Competent  to  Show  Fraudulent  Acts  Charged,  Were  Kat- 
terB  of  Public  Eecord. — ^Where,  in  a  suit  by  a  corporation's 
trustee  in  dissolution  proceedings  to  recover  damages  against 
defendants  for  an  allied  unlawful  restraint  of  trade  in 
managing  the  corporation,  .defendants  pleaded  limttattcHia, 
and  plaintiff  replied  that  the  cause  of  action  had  been  fraudu- 
lently concealed  by  defendants,  reports  of  decided  cs^tm 
involving  the  matters  in  controversy  could  not  be  resorted 
to,  on  a  motion  to  strike  out  the  replication,  as  showing  that 
defendants'  alleged  acts  were  matters  of  public  record,  which 
they  had  no  power  to  conceal.  Strout  v.  United  Shoe  Maoh. 
Co.,  208  F.,  653.  4—654 

OvEKT  Acts— CuMXTLATivx  BVIDENG&  Bee  V,  S.  v.  MacAndrewe 
d  Forbes  Co,,  149  F.,  836w 

Bee  aUo  Witnessss. 
i;XCIiU8iyE  CONT&ACTS. 

The  Giving  of  Bebatet  to  Shippers  Ezoluiively  ITiing  Their 
Shipsy  Hot  an  Unlawful  BettraJnt  of  Trade. — The  practice  of 
a  combination  of  ocean  carriers  to  give  rebates  to  all  ship- 
pers who  ship  exclusively  by  their  lines,  which  tended  to 
secure  more  regular  cargoes  and  to  enable  Uie  carriers  to 
anticipate  the  needs  of  the  trade,  is  not  an  unlawful  icstraint 
«f  trade.    U.  B.y.  PrimceUKifi,  Ud.,2SOT.,7SS^  S-eSl 
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SZntm  OOUPJJniS.    Bee  STATims,  174. 

TAim  AJn  KSASONABLX   KXSTEAIHT8.    fTee  CoMKNATmHSt  bml* 
129,829,840. 

nail&AI  T&ABZ  OOlOEIBSIOir. 

AHhougli  Oomttltslon  Hat  Taken  ae  Aetloa,  fait  far  9asac«a 
Xaj  Be  Xalataiaed  la  Federal  Coart,  Vnder  tlie  Claytoa  law, 
for  Prioe  MiorlaiiAatiMii. — ^An  action  may  sometimes  be  main- 
tained in  a  Federal  district  court  to  recover  damages  for 
alleged  price  discriminations  by  deftedant  against  plalntilf 
in  violation  of  the  Clayton  Law,  although  the  Federal  Trade 
Oommission  has  talcen  no  action  in  the  premiaea.  JVetr  ^ 
Son  y.  Cudahy  Packing  Co.,  282  F.,  640.  •— 8M 

TOOL    See  Ck>iiBmATi(»f ,  280,  283. 

mExxeir  cmzxvB. 

Xay  Be  Controlled  by  United  Statei  When  Operating  Within  Its 
Territory.— While  the  United  States  may  not  control  foreign 
citizens  operating  in  foreign  territory,  it  may  contrtH  them 
when  (^>erating  in  the  United  States  in  the  same  mann«r  aa 
it  may  control  citizens  of  this  country.  17.  8.  y.  Paoifle  ^ 
Arctic  R,  d  N.  Co.,  228  U.  S..  100.  5—281 

M&BIOB  COUCBBCB. 

Transportation  of  Paisengen  Between  United  States  and  Xarope 
Tormi  Part  of. — ^The  transportation  of  passengers  between  the 
United  States  and  Europe  forms  a  part  of  the  commerce  of 
the  United  States  with  foreign  nations  subject  to  con- 
gressional regulation,  under  which  right  Congress  has  power 
to  prohibit  all  contracts,  combinations,  and  consfplracies  in 
restraint  of  such  commerce.  U.  B.  ▼.  Hamhurff-American 
Line,  200  F.,  806.  4—894 

MBTBmiBE  OF  GOODS.    £fee  SsizTm;  Statutss,  etc,  12a 

FBAV0HI8BS.    See  CoBPosATioirs,  86. 

FEAHTBULEHT  CONCBALlCZnT. 

Aets  Bone  Openly  by  Corporation,  Incapable  of  Fraudulent  Com- 
eeahaent. — ^If  defendants,  having  secured  control  of  the  O. 
company  buying  a  majority  of  its  stock,  elected  officers  or 
directors  of  their  own  choosing,  including  the  three  Individual 
defendants  to  form  the  O.  company's  entire  board  of  direc- 
tors, and  continued  them  in  office  at  successive  elections,  stop- 
ping the  G.  company's  business,  and  enforcing  the  disuse  of 
its  patents  in  order  to  prevent  its  competition  with  another 
concern  in  which  they  were  interested,  such  acts,  not  having 
been  done  in  secret,  were  Incapable  of  alleged  fraudulent  con- 
cealment, so  as  to  entitle  the  G.  company's  trustee,  in  disso- 
lution proceedings,  to  recover  damages  after  limitations  had 
run,  on  the  ground  that  the  acts  had  been  fraudulently  con- 
cealed by  the  defendants,  and  that  the  trustee  had  acquired 
knowledge  thereof  within  the  period  limited.  Btrout  v. 
UnUed  Bhoe  Mach.  Co.,  208  F.,  652.  4-658 
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Vw  OoeuHCurter  Timte  V«t  ITnreaMiuiMe  BtoauM  at  Times 
Tramp  Steamers  Oat  Them  0reatly  te  Secvre  Cargo. — Regular 
rates  for  tbe  ocean  carrier  trade  are  not  nnreasonable  be- 
cause at  particular  times  or  places  tramp  steamers  are  willing 
to  cut  them  greatly  in  order  to  secure  a  cargo.  U.  8.  ▼. 
PriMce  Lime  (Ltd.),  220  F.,  288.  9—680 

e&AMB  JUBT. 

L  Powsnh-Wltnesses^Xef nsal  to  Testily— Contempt— Where,  after 
a  witness  had  refused  to  testify  before  a  grand  Jury  con- 
sidling  suivosed  infractions  of  the  Sherman  Law,  the  grand 
jury  made  a  presoitment  to  the  court  charging  the  witness 
with  contempt  and  the  court  after  hearing,  ordered  the 
witness  to  answer  the  questions  and  to  forthwith  produce 
the  papers  required,  the  court's  action  was  equivalent  to  an 
express  instruction  to  the  grand  Jury  to  Inyestigate  the  mat- 
ter referred  to  in  the  presentment  and  hence  the  fact  that 
the  grand  Jury  had  been  previously  acting  beyond  its  power 
was  harmless.    In  re  Hale,  139  F.,  496.  t-^804 

Order  affirmed.    Hale  ▼.  Henk^,  201  U.  S.,  48  (8—874). 
Bee  alio  IicicuNrrr. 

8.  Sapervition  of  Svideaoe  Before,  by  Courts. — The  evidence  that 
shall  be  received  before  a  grand  Jury  is  not  subject  to  Judi- 
cial controL    In  re  KUtle,  180  F.,  947.  8^-804 

8.  Bevlew  by  Courts  of  Svideaoe  Before  Oraad  Jury.— Exc^t  in 
States  having  statutes  on  the  subject,  courts  will  not  re- 
view the  evidence  received  by  a  grand  Jury  on  a  motion  to 
quash,  for  the  purpose  at  passing  on  its  competency.  U.  8. 
V.  Swift,  186  F.,  lOia  4—76 

4.  Brawiag  of  Speoial  in  Keatuoky. — ^In  drawing  a  qiecial  grand 
Jury  in  a  Federal  circuit  court  in  Kentucky,  the  derk,  for 
the  purpose  of  distributing  the  Jurors  as  evenly  as  possible 
between  tbe  several  counties  from  which  they  were  drawn, 
followed  the  method  of  rejecting  the  names  of  all  Jurors 
drawn  who  resided  in  a  particular  county  after  the  desired 
number  from  each  county  had  been  drawn,  continuing  the 
drawing  until  tbe  desired  number  had  been  drawn  from  each 
county.  By  Rev.  St  %%  802,  805,  it  is  provided  that  Jurors 
shall  be  returned  from  such  parts  of  the  district  as  the  court 
shall  direct  so  as  to  be  most  favorable  to  an  impartial  trial, 
and  that  special  Juries  when  ordered  shall  be  returned  in  the 
same  manner  and  form  as  is  required  by  the  laws  of  the 
State.  Ky.  St  I  2243  (Russell's  St  I  8066),  provides  tor 
the  drawing  of  Juries  in  the  State  court  by  the  Judge.  Held, 
that  the  mode  pursued  by  the  clerk  was,  at  most  irregular, 
and  not  prejudicial,  and  not  such  a  plain  error  as  would  be 
noticed  by  the  Oireuit  Ckmrt  of  Appeals  in  the  absence  of  an 
assignment  of  error  thereon.    Steers  v.  U.  8,,  192  F.,  4.   4 — 482 
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HABEAS  coKprm 

1.  SMiona  of  PilMttoi^-JtflidtettoB  9t  CbmH  C«ttti.— Wbere  a 

prifloner,  arrested  wider  warrant  based  upon  an  indictment 
in  a  distant  State  and  district,  is  held  pending  an  ai^lica- 
tion  to  the  district  court  for  a  warrant  of  r^noval  for  trial, 
the  circuit  oonrt  of  the  district  in  which  he  Is  held  has 
authority  on  habeaa  corpus  to  ezanUnc  tush  indletaient  and 
to  release  the  prifoncr,  if  in  its  Jadgmeat  the  indietnent 
should  be  Quashed  on  desiarrer.    /•  re  TerreO,  51  F^  2ia 

1—46 

t.  Same. — On  habeas  corpus  to  release  a  person  hdd  under  a 
warrant  of  a  United  States  oonunissioner  to  await  an  order 
of  the  district  judge  for  his  removal  to  another  district  to 
answer  an  indictment,  it  is  the  right  and  dnty  of  the  circuit 
court  to  emiaiae  the  indiotmeat  to  asoertsia  whether  it 
charges  any  offense  against  the  United  States,  or  whether 
the  olfemse  eomes  within  the  Jnrisdietiea  of  the  oonrt  in 
which  the  indictment  is  pending.    lu  re  Qreeue,  fl2  F^  104. 

l-«4 

8.  Witness— Ooatempt—Xneriminatiag  IMdeaoe. — ^Where  a  witness 
is  committed  for  contempt  in  refusing  to  answer  all  of  a 
series  of  questions,  for  the  reason  that  the  answws  would 
tend  to  criminate  him,  and  some  of  the  answers  would  have 
that  tendency,  he  should  not  be  denied  reli^  on  habeas 
corpus  because  some  of  the  questions  might  be  saMy  an- 
swered.   Foot  y.  Buchanan,  118  F.«  166.  8—104 

i.  Witness  Oonmitted  for  Contempt  by  One  Judge  Would  Vot  Be  Bis- 
eharged  by  Habeas  Corpus  by  Another  Judge  of  Same  Court — 
Where  a  subpcma  duces  tecum  was  directed  to  be  Issued 
by  a  circuit  Judge,  and  the  witness  was  committed  for  con- 
tempt for  failure  to  obey  the  same,  he  would  not  be  dis- 
charged on  habeas  corpus  by  another  judge  of  the  same  court, 
though  the  latter  was  of  the  opinion  that  the  subpcnna  author- 
ised an  unconstitutional  search  and  seisure  of  private  papers. 
In  re  Hale,  189  F.,  496.  8—804 

Otder  affirmed  in  Haie  v.  Henkel,  201  U.  S.,  43  (8—874). 

8.  Jurisdietlon  of  Cireuit  Courts  in  Contempt  Proeeedimgs.— Where 
the  circuit  court  has  full  jurisdiction,  its  findings  as  to  the 
act  of  disobedience  of  its  orders  are  not  open  to  review  on 
habeas  corpus  in  the  Supreme  Court  or  any  other  court  /• 
re  Debs,  158  U.  S.,  564.  1—566 

HAT8.    See  CoMBurAnoNS,  258-255,  880,  261. 
XOLBIHO  C0MPA1IZE8. 

To  VocB  Stock,    fifes  0(»nniATXONs,  arc.,  160-177,  886,  887. 
To  BocnvE  Assiormbhts  cm  Patbhts.   Bee  Oombik AnoNs,  sia, 
178-181,  843, 
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L  Of  WitBMiei  Before  the  Gnad  Jnzy.— Aet  ef  Co»greii|,  Fcbni- 
ary  11,  1808  (27  SUt,  443),  providing  that  no  persons  shaU 
be  excused  from  testil^^ing  in  a  proG'^ing  growing  out  of 
an  alleged  violation  of  an  act  to  regulate  interstate  com- 
merce, approved  Febmary  4,  1887,  on  the  ground  that  his 
testimooy  will  tend  to  incriminate  him,  and  that  no  person 
shall  be  prosecuted,  etc,  on  account  of  anything  concerning 
which  he  may  testify  in  such  proceeding,  applies  only  to 
psoooediagi  ooaaeeted  with  the  aot  of  Pehniary  4,  1887,  and 
does  not  apply  to  a  proieoatton  for  vlolatiMi  of  the  Sher- 
man Law,  so  as  to  abrogate  in  relation  thereto  the  Fifth 
Amendment  to  the  Constitution,  providing  that  no  person 
shall  be  compelled  in  a  criminal  case  to  be  a  witness  against 
himselt    Foot  v.  Bttohamm,  113  F.,  156.  0—104 

0,  Saiae — Onestion  of  Inorimiaiation  One  for  Judge. — Where  a  wit- 
ness claims  that  the  answer  to  a  question  will  tend  to  in- 
criminate him,  it  is  not  for  the  witness,  but  for  the  Judge,  to 
decide  whether,  under  all  the  circumstances,  such  might  be 
the  effect,  and  the  witness  entitled  to  the  privilege  of  silence. 
lb.  0—100 

%4  Sane. — ^Where  a  person  has  already  been  indieted  for  an  olfense 
about  whioh  he  Is  to  be  examined  as  a  witness,  and  the 
questions  asked  him  tend  to  connect  him  with  such  offense, 
the  testimony  sought  is  within  the  inhihiticai  of  the  Fifth 
Amendment  to  the  Constitution  providing  that  no  person 
shall  be  compelled  in  any  csriminal  case  to  be  a  witness 
against  himself.    lb.  0—110 

4.  Same — ^Witness  JTot  Compelled  to  Aet  Upon  an  Assurance  of 
Judge. — Where  a  witness  before  a  grand  Jury  declines  to 
answer  certain  questions,  and  is  taken  before  the  Judge,  who 
assures  him  that  he  can  safely  answer,  as  his  testimony  can 
not  be  used  against  him,  he  is  not  conipeUed  by  such  assur- 
ance to  relinquish  his  constitutional  privilege,  where  the 
answer  may  tend  to  criminate  him.    lb.  8 — ^110 

i.  fame. — ^An  inquisition  before  a  grand  jury  to  determine  the  ez- 
istenoe  of  supposed  violations  of  the  Sherman  X«w  was  a 
**  Proceeding  "  within  the  act  of  February  19,  1908  (32  Stat, 
848),  providing  that  no  person  shall  be  prosecuted  or  sub- 
jected to  any  penalty  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  testify  or  produce 
evidence  in  any  "proceeding**  under  several  statutes  men- 
tioned, including  such  Sherman  Law.  In  re  Hale,  130  F., 
406.  0-i804 

C  Same. — The  examination  of  witnesses  before  a  grand  Jury  con- 
cerning an  alleged  violation  of  the  Sherman  Law  is  a  "pro* 
eeeding"  i^ithin  the  meaning  of  the  proviso  to  tt^  aot  of 
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Vebnary  S5,  1908  (82  Stat,  854-908),  that  no  person  rittill 
be  prosecuted  or  be  subjected  to  any  penalty  or  forfeiture 
for,  or  on  account  ot  any  transaction,  matter,  or  thing  con- 
cerning which  he  may  testify  or  produce  evidence  in  any 
proceeding,  suit,  or  prosecution  under  certain  named  stat- 
utes, of  which  the  Sherman  Law  is  one.  The  word  "pro- 
ceeding" should  receive  as  wide  a  construction  as  is  neces- 
sary to  protect  the  witness  in  his  dlsdosures.  Haie  v. 
Henkel,  201  U.  8.,  48.  S-^4 

7.  Sane. — Tht  laterdletioa  of  the  Fifth  Amendaiettt  open^t  only 
where  a  witness  is  asked  to  inerimiaate  himself,  and  does 
not  apply  if  the  criminality  is  taken  away.    IJ>.  t— ^88 

t.  Same. — ^A  witness  is  not  excused  from  testifying  before  a  grand 
Jury  under  a  statute  which  provides  for  Immunity,  because 
he  may  not  be  able,  if  subsequently  indicted,  to  procure  the 
erldeace  necessary  to  maintain  his  plea.  The  law  talces  no 
account  of  the  practical  difficulty  which  a  party  may  have  in 
procuring  his  testimony.    /&.  9 — 880 

9.  Bamc— -The  difflculty,  if  any,  of  procuring  such  testimony  does 
not  render  the  immunity  from  prosecution  or  forfeiture, 
given  by  the  proviso  to  the  act  of  February  25,  1908,  in- 
sufficient to  satisfy  the  guaranty  of  the  Fifth  Amendment  to 
the  Ck>nstitution  against  self-incrimination.    lb,  9— -899 

10.  Same.— A  witness  can  not  refuse  to  testify  before  a  Federal 

grand  Jury  in  face  of  a  Federal  statute  granting  inmiunity 
from  prosecution  as  to  matters  sworn  to,  because  the  immu- 
nity does  not  extend  to  prosecutions  in  a  State  court  In 
granting  immunity  the  only  danger  to  be  guarded  against 
is  one  within  the  same  jurisdiction  and  under  the  same 
sovereignty.    lb.  9—900 

11.  Same.— -The    privilege    against    self-incrimination    afforded   by 

the  United  States  Ck)nstitutlon,  Flftib  Amendment,  is  purely 
personal  to  the  witness,  and  he  can  not  claim  the  privil^;e 
of  another  person,  or  of  the  corporation  of  which  he  is  an 
officer  or  employe.  [To  same  effect  MoAUUfer  v.  Henkd, 
201  U.  S.,  90  (9—919).]    lb.  S-4K)0 

19.  Same. — ^Under  the  practice  in  this  country  the  examination  of 
witnesses  by  a  Federal  grand  jury  need  not  be  preceded  by  a 
presentment  or  formal  indictment,  but  the  grand  jurors  may 
proceed,  either  upon  their  own  knowledge  or  upon  examina- 
tion of  witnesses,  to  inquire  whether  a  crime  cognizable  by 
the  court  has  been  committed,  and  If  so,  they  may  indict 
upon  such  evidence.    lb.  9—896 

IS.  Same. — ^In  summoning  witnesses  before  a  grand  jury  it  is 
fullloient  to  apprise  them  of  the  names  of  the  parties  with 
respect  to  whom  they  will  be  called  upon  to  testify,  without 
Indicating  the  nature  of  the  charge  against  sudi  persons.    lb, 

9-896 
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'14.  Bu&e. — A  eorporatloii  elutrged  with  a  Tlolation  of  tlie  8her- 
auuL  Lftw  li  entitled  to  iinmniilty  under  the  fourth  Amend- 
ment to  the  Constitiitlon  ftom  such  an  nnreasonable  learoh 
and  ieiinre  as  the  compulsory  production  before  a  grand 
jury  under  a  mbpcma  duceg  tecum  of  all  understandings, 
contracts,  or  correspondence  between  such  corporation  and 
six  other  companies,  together  with  all  reports  and  accounts 
rendered  by  such  companies  from  the  date  of  the  organisa- 
tion of  the  corporation,  as  well  as  all  letters  received  by 
that  corporation  since  its  organisation,  from  more  than 
one  dozen  different  companies,  situated  in  seven  different 
States.    Ih.  %-Wl 

18.  flame. — ^The  proteetion  against  nnreasonable  tearehes  and  lela- 
nret  afforded  by  United  States  Constitution,  Fourth  Amend- 
ment, ean  not  ordinarily  be  invoked  to  Jnitlfy  the  refusal  of 
an  ofloer  of  a  oorporation  to  produce  its  books  and  papers 
in  obedience  to  a  9ubpcsna  duces  tecum,  issued  in  aid  of  an 
investigation  by  a  grand  Jury  of  an  alleged  violation  of  the 
Sherman  Law,  by  such  corporation.    lb.  fl— 906 

le.  Bame.  Hale  v.  Henkel  (vol.  2,  p.  874)  followed  as  to  the  inquis- 
itorial powers  of  the  Federal  grand  jury  and  the  extent  of 
privilege  and  immunity  of  a  witness  under  the  Fifth  Amend- 
ment.   McAUiBter  v.  Henkel,  201  U.  S.,  90.  »— 019 

17.  3Persons  who  furnished  evidence  in  the  "beef  trust*'  investi- 

gation conducted  by  the  Ck>mmissloner  of  Corporation^  imr- 
suant  to  a  resolution  of  the  House  of  Representatives  of 
March  7, 1904,  although  they  did  so  without  being  subpoenaed 
or  sworn,  can  not  be  prosecuted  for  violation  of  the  Sher- 
man Law  on  account  of  the  transactions,  matters,  or 
things  to  which  such  evidence  relates.  United  States  v. 
Armour  d  Co,,  142  F.,  808.  fl-951 

18.  Bame. — Scope   of   Immunity   Provisions    of   Statutes. — ^The   im- 

munity provisions  of  the  various  statutes  applicable  to  the 
investigation,  to  be  valid,  must  be  as  broad  as  the  privilege 
given  by  the  Fifth  Amendment  to  the  Constitution.    lb, 

9—069 

19.  flame. — Ifeotion  6  of  the  act  creating  the  Department  of  G«bi- 

merce  and  Labor  (act  Feb.  14,  1903,  32  Stat,  827),  defining 
the  powers  and  duties  of  the  Commissioner  of  Corporations, 
requiring  him  to  make  investigation  into  the  organijEation, 
conduct,  and  management  of  the  business  of  all  corporations 
or  combinations  engaged  in  interstate  or  foreign  commerce, 
other  than  common  carriers,  and  giving  him  the  same  powers 
in  that  respect  as  is  conferred  on  the  Interstate  Commerce 
Gommission  with  respect  to  carriers,  including  the  power  to 
subpoena  and  compel  the  attendance  of  witnesses,  and  to 
administer  oaths  and  require  the  production  of  documentary 
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eyltoice,  eoateinplatet  tliat  he  tliall  frooeed  1>j  yrtefttt 
iaci.    Id.  1^-907 

80.  Same.-4eotiO]i  6  (32  Stat,  827)  provides  tliat  ''«U  the  re- 
quirements, obligations,  liabilities,  aad  Immmiities  impeced 
or  conferred  by  the  'mot  to  regulate  commeree'  and  bj  'aa 
act  In  relation  to  testimony  before  the  Interstate  Comaieree 
Commission '  shall  also  apply  to  all  persons  who  may  be  snb- 
posnaed  to  testify  as  witnesses  or  to  produce  docomentary. 
evidence  In  pursuance  of  the  authorl^  oonferred  by  this 
section.'*    lb.  1^-907 

8L  Same.— The  act  of  Jebruary  11,  189S  (27  Stat,  443),  whidi  Is 
supplementary  to  the  Interstate  Oommerce  Act,  proridea 
that  **  no  person  shall  be  prosecuted  or  subjected  to  any  fMi- 
alty  or  forfeiture  for  or  on  account  of  any  transaction,  mat- 
ter, or  thing  concerning  which  he  may  testify  or  produce 
evidence,  documentary  or  otherwise,  before  said  ocmmlssion 
or  in  obedience  to  its  subposna  *  *  *  or  in  any  sadi 
case  or  proceeding.    lb.  S— 907 

9SL  flame. — ^And  the  appropriation  act  of  February  20,  1900  (82 
Stat,  904),  making  provision  for  the  enforcement  of  the  l»- 
terstate  commerce  and  Anti-Trust  Laws,  contains  a  similar 
immunity  provision  relating  to  persons  giving  testimony  or 
producing  evidence  in  any  proceeding,  suit,  or  prosecution 
under  said  acts.    lb.  9-H075 

81  Corporations  Can  Hot  Claim  Immunity  Because  of  Testimony 
Given  or  Evidence  Furnished  by  Its  Officers  or  Agents. — A 
corporation,  whether  State  or  Federal,  can  not  claim  Im- 
munity from  prosecution  for  violation  of  the  intestate 
commerce  or  Anti-Trust  Laws  of  the  United  States  because 
of  testimony  given  or  evidence  produced  by  its  officers  or 
agents  before  the  Interstate  Commerce  Cyommlsslon  or  the 
Ck>mmlssloner  of  Corporations,  or  in  any  proceeding,  sslt^  cr 
prosecution  under  such  laws;  the  right  tp  immunity  on  ac- 
count of  evidence  so  given  in  the  several  cases  granted  by 
act  of  February  11,  1893  (27  Stat,  448),  and  acts  of  Febru- 
ary 14  and  25,  1903  (32  Stat,  827,  904),  being  limited  to 
individuals  who  as-  witnesses  give  testimony  or  produee  evi- 
dence.   United  States  v.  Armour  d  Co.,  142  F^  808.      8-~961 

84.  TmmuBJty  to  Witness — Construction  of  Statute.— The  Immunity 
Act  of  February  U,  1893,  27  Stat,  443,  which  relates  to  evi- 
dence given  in  Government  investigationiBt,  and  provides  that 
**  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify  or  produce  evidence, 
*****  was  enacted  to  satisfy  the  demand  of  the  fifth 
constitutional  amendment,  and  does  so  by  affording  the 
witness  absolute  immunity  frons  future  prosecution  for  any 
offense  arising  out  of  the  transactions  to  which  his  testi- 
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moo^  relates,  and  which  might  be  aided,  dlrectiiy  or  indi- 
rectly, thereby,  so  aa  to  leave  no  ground  on  which  the  con- 
stitutional privilege  may  be  Invoked.  It  operates  as  an  act  of 
general  amnesty  for  all  such  offenses ;  but  it  is  not  intended 
to  be,  and  can  not  be  made,  a  shield  against  prosecution  for 
offenses  committed  after  the  testimox^  is  given  or  the  evi- 
dence furnished,  since  a  person  can  not  be  said  to  have  been 
a  witness  against  himself  in  respect  to  an  offense  whidi 
had  not  been  committed  when  the  testimony  was  given. 
U.  6.  V.  Swift,  186  F.,  1017.  4—76 

85.  latmunlty  to   One   PnniithiAg   Bvldenee — ^Sffeot   of   ttatute. — 

Defendants  were  indicted  in  1905  for  con^iracy  to  monopo- 
lise interstate  commerce  in  fresh  meats,  in  violation  of  the 
Sherman  Law,  but  an  acquittal  was  directed,  on  the  ground 
that  tliey  were  immune  from  prosecution  because  of  testi- 
mony given  and  evidence  furnished  by  them  before  the 
Gommissioner  of  Corporations  in  relation  to  the  transactions 
which  formed  the  basis  for  the  indictments.  Held,  That 
such  immunity  did  not  extend  to  a  subsequent  isroeecution 
for  continuing  the  same  conspiracy  thereafter,  nor  did  it 
obliterate  the  facts  testified  to,  wliich,  if  legally  competent 
and  relevant,  might  be  shown  in  the  subsequent  prosecution. 
lb.  4—76 

86.  Vot  Sxtended  to  Witnetset  OaUed  by  Defense  in  Civil  Suit— 

The  Immunity  Act  of  February  25,  1903,  c  755,  82  Stat, 
904,  as  amended  by  act  of  June  90, 1906,  c  3020,  34  Stat,  786, 
provides  that  for  the  enforcement  of  the  provisions  of  the 
act  a  specified  sum  was  appropriated  to  employ  special 
counsel  to  conduct  proceedings,  suits,  and  prosecutions  there- 
under; provided,  that  no  person  shall  be  prosecuted  or  sub- 
jected to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which  he  might 
testify  in  any  proceeding,  suit,  or  prosecution  under  the  act, 
etc.  Held,  that  though  the  act  applies  to  witnesses,  whether 
called  in  a  criminal  or  a  civil  suit,  it  did  not  extend  Immunity 
to  witnesses  called  by  the  defense  in  a  dvil  suit  to  restrain 
alleged  violations  of  the  act,  especially  to  defSendanta  called 
by  co^etendants,  the  ettect  of  whldi  would  be  to  render  ttie 
statute  abortive.  U.  8.  v.  Standard  SoMtarp  Mfg.  Oo^  187 
F.,  286.  4—262 

•7.  niing  of  Sworm  Aniwert  Boei  Vot  TwnuatBe  Pertoni.— The 
act  of  F^u*uary  25,  1903,  c  755,  82  Stat,  904,  as  amended  by 
the  act  of  June  80,  1906^  c.  8920,  84  Stat,  798,  prohibiting 
prosecutioB  for  a  transaction  concerning  which  accused,  in 
obedience  to  a  subpoena,  gives  testlmoiiy  in  a  proceeding 
under  the  Sherman  Law,  does  not  immuniM  persons  who 
have  filed  answers  under  oath  in  sach  a  proceeding.  U.  8. 
T.  Btmndatrd  Samitarp  Mfg.  Co.,  187  F.,  28a  4— 2CS2 
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St.  avaere— Whether  a  Defendamt,  Galled  as  WltMM  hgr  Ce-Hefemd- 
aat,  Obtains  laimnnity  from  OrtmlAal  Preeeeatfoa. — Quaere, 
whether  one  of  the  indlTldual  defendants  In  an  equity  case 
brought  by  the  Government  to  dissolve  an  Illegal  com- 
bination under  the  Sherman  Law,  called  as  a  witness  by 
one  of  the  other  defendants  in  the  same  suit,  obtains  im- 
munity from  criminal  prosecution  as  to  the  matters  testified 
to.   Standard  Sanitary  Mfg.  Co.  y.  U.  £f.,  226  U.  S..  S2.    4—661 

99.  Ofloer  ProdnoiBg  Eecordi  of  Corporation  Vot  Xatitled  to.— Tes- 
timony given  by  an  officer  of  a  corporation  before  a  Fedoml 
grand  Jury  investigating  charges  of  violation  of  the  Sherman 
Law  by  the  corporation,  whidi  consisted  In  statements  of 
facts  shown  by  the  records  of  the  corporation  which  he  pro- 
duced In  obedience  to  a  subpcena  duces  tecum,  does  not  en- 
title him  to  immunity  firom  prosecution  for  an  offense  against 
the  United  States  committed  In  his  official  capacity,  but 
which  has  no  connection  with  the  matter  then  being  Investi- 
gated under  the  Immunity  Act  of  February  25,  1903,  which 
provides  with  respect  to  the  Sherman  Law  and  others  men- 
tioned that  "no  person  shall  be  prosecuted  or  be  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  he  may  testify  or 
produce  evidence,  documentary  or  otherwise,  in  any  proceed- 
ing, suit,  or  prosecution  under  said  acts.**  HeUoe  v.  17.  £f., 
192  F.,  88.  4-446 

90.  Same. — Statements  oompiled  by  employees  of  a  oorporatloa  from 

its  books  and  records,  which  were  before  a  grand  Jury  and 
produced  to  the  grand  Jury  by  an  officer  of  the  corporation  on 
a  subpcena  duces  tecum,  do  not  constitute  testimony  given  or 
documentary  evidence  produced  by  such  officer  within  the 
meaning  of  the  Immunity  Act  of  February  25,  1908,  whldi 
grants  immunity  In  certain  cases  to  a  witness  "  on  account  of 
any  transaction,  matter,  or  thing  concerning  which  he  may 
testify  or  produce  evidence,  documentary  or  otherwise**; 
the  preparation  or  production  of  statements  in  such  case 
being  the  act  of  the  corporation,  and  not  of  the  witness. 
n.  4—447 

91.  Does  Vot  SKtead  to  Person  Verifying  a  Pleading. — The  Im- 

munity act  of  June  80,  1906,  providing  that  Immunity  shall 
extend  only  to  a  person  who,  In  obedience  to  a  subpoena, 
gives  testimony  under  oath,  or  produces  evidence,  documen- 
tary or  otherwise,  under  oath,  does  not  apply  to  a  person  veri- 
fying a  pleading,  so  that  neither  a  corporation  nor  an  Indi- 
vidual has  any  Immunity  in  doing  so.  Simon  v.  American 
Tab.  Co.,  192  F.,  663.  4—470 

99.  Where  the  Xaw  Eeqaires  It,  Pleading  of  Corporation  Mast  Be 
▼ertfted,  Althoagh  Verifioatlon  Would  Inerindaate  Its  Oft- 
oers.— Code  Civil  Procedure  of  New  York,  sec  52S»  subdlv.  1, 
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requires  the  answer  of  a  domestic  corporation  to  be  yerifled 
by  one  of  its  (^Okers,  and  section  623  declares  that  the  veri- 
fication may  be  omitted  where  the  party  pleading  would  be 
privileged  to  testify  as  a  witness  concerning  an  allegation 
denied  in  the  pleading.  Held,  that  while  an  officer  of  a  cor- 
poration may  decline  to  verify  its  answer  in  an  action  at 
law  in  a  Federal  court  sitting  in  New  York,  wh^e  the  New 
York  law  relating  to  verification  of  pleadings  must  be  fol- 
lowed, on  the  ground  that  his  doing  so  would  tend  to  incrimi- 
nate him,  the  ftict  that  one  or  all  of  the  corporation's  officers 
would  be  incriminated  if  they  verified  the  pleadings  and 
were  given  no  immunity  did  not  relieve  the  corporation  from 
the  duty  to  verify  its  answer,  since,  under  such  circumstances, 
it  was  its  duty  to  select  or  provide  an  officer  to  do  so,  who 
would  not  be  incriminated.    lb.  4 — 470 

SS.  Privilege  Againit  Self-incrimination  Ii  Penonal. — ^The  privilege 

against  self-incrimination  is  personal  to  a  witness  and  can 

not  be  availed  of  by  a  corporation,  to  Justify  withholding  its 

books,  correspondence,  and  accounts,  or  closing  the  mouths  of 

>   its  servants  and  agents  as  witnesses.    lb,  4 — 471 

94.  On  Plea  of,  by  Defendant,  for  Having  Given  Teitimoay  Before 
the  Interstate  Commeroe  CommiBsion,  It  Would  Be  Presumed 
Commission  Was  Acting  Within  Its  Power  in  Szaminlng  the 
Witness. — In  a  prosecution  for  attempting  to  create  a 
monopoly  of  transportation  facilities  in  violation  of  the  Sher- 
man Law,  where  defendant  pleaded  immunity  under  ^e  Act 
of  February  11,  1893  (24  Stat,  443),  on  account  of  having 
given  testimony  before  the  Interstate  Commerce  Commission 
during  an  investigation  of  the  affairs  of  certain  railroad  cor- 
porations, it  would  be  presumed  that  the  Commission  had 
power  to  carry  on  the  hearing  as  one  relating  to  the  regula- 
tion of  commerce  between  the  States,  and  that  it  was  there- 
fore acting  within  its  power  in  examining  defendant  17.  8, 
V.  Elton,  222  F.,  484.  f--888 

85.  Same— Is  Conferred,  Under  the  Aot  of  Feb.  11,  1888  (84  Stat, 
448) »  Only  Where  the  Bvidence  is  Given  ITnder  Compulsion* — 
Under  the  act  of  February  11,  1898  (24  Stat,  443)  con- 
ferring immunity  as  to  matters  testified  to  befbre  the  Inter- 
state Commerce  Commission,  such  immunity  is  only  conferred 
where  the  witness  would  have  been  privileged  under  Const 
U.  S.  Amendment  5,  and  where  such  evidence  is  given  under 
compulsion;  but  where  the  evidence  is  given  without  asser- 
tion of  the  constitutional  privilege,  or  is  declined  to  be  given 
on  any  ground  other  than  because  of  ite  incriminating  ten- 
dency, immunity  is  not  conferred,  the  statute  having  been 
passed  with  regard  to  the  prior  construction  of  the  Fifth 
Amendment,  under  which  an  assertion  of  privilege  is  neces- 
sary,   lb.  i-MO 
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t6b  SaaK— WlCneti  Xftviag  Been  SnbpcMiftea,  Ctevv  tiMtlliOAy  Be- 
fore the  Intergtate  Oommeioe  OemaiMieiL,  VsAer  threat  of 
Pumithment  for  BefuMl  to  Testily;  Held,  to  Be  Within  the 
Protection  of  the  Btatnte.— The  act  of  February  11,  1893,  pro- 
vides that  no  person  shall  be  excused  from  testifying  before 
the  Interstate  Gommerce  Ck>mmisslon  on  the  ground  that  his 
testimony  may  incriminate  him  and  that  he  shall  not  be  pros- 
ecuted on  account  of  such  testimony.  Defendant  was  8ul>- 
pcenaed,  and  testified  under  oath  before  the  Interstate  Gom- 
merce Commission  as  to  an  attempt  to  create  a  monopoly  of 
tran^ortation  facilities  in  violation  of  the  Sherman  Law, 
after  being  led  to  believe  that  immunity  would  be  given,  and 
under  threats  that  the  Ck>mmission  wouid  proceed  criminally 
against  any  person  testifying  under  a  subpoena  who  refused 
to  give  evidence.  The  Ck^mmiasion  had  expressly  refused 
immunity  to  others  not  sworn,  and  defiendant  had  not  con- 
ferred with  counsel  as  to  a  possible  waiver  of  immunity  be- 
fore testifying.  He  was  subsequently  indicted  upon  grounds 
as  to  which  he  had  testified  before  the  Oommission.  Held, 
that  defendant  was  within  the  protection  of  the  statute. 
lb.  9-^42 

S7.  Witness  Can  Hot  Be  0iven,  in  Private  Snit,  so  as  to  Bind  Be- 
partment  of  Justiee. — A  witness,  in  a  suit  between  private 
parties,  can  not  be  given  immunity  under  the  Federal  statutes 
so  as  to  bind  the  Department  of  Justice.  Great  Ba9tem  Clay 
ProducU  Co.  (not  Reported).  S— 1042 

DT  PAKI  BSUCTO.    See  Sale,  6,  7. 

DTCIBBHTALLY,  nTBIBECTLT,  OB  BXKOTEXT.  Bee  GoiaitNATioNS, 
KTC.,  81,  S2,  204,  265,  207,  208,  209,  284v  287,  381,  862;  OoH- 
GSBss,  7;  Statutes,  14,  15,  21,  100,  115. 

XVCITZB0  STBIXE.    ffee  Combinations,  etc,  240-244. 

DrCBnmrATIHa  EYIDEHOB.    see  WrrNSssKS ;  iJCiCTTNirr. 

XHBICTKEBTS. 

1.  Pailnre  to  Allege  that  Defendants  Monopolised  or  Conspired  to 
Xonopolise  Trade  and  Commeree  Among  the  feverml  States, 
ete. — ^An  indictment  under  section  2  of  the  Sherman  Law, 
whiA  fails  to  allege  that  defendants  monopolised,  or  oon- 
si^red  to  monopolize,  trade  and  commerce  among  the  several 
States,  or  with  foreign  nations,  flails  to  state  an  ofFense, 
even  though  it  does  allege  that  they  did  certain  acts  with 
intent  to  monopolise  the  traffic  in  distilled  spirits  among 
the  several  States,  and  that  they  have  destroyed  free  com- 
petition in  such  traflic  in  one  of  the  States  and  increased 
the  price  of  distilled  spirits  therein.  U*  8*  v.  €hreenhiU, 
60  F.,  460.  l-n80 

8,  FadlnTe  to  Charge  *  Orinte. — ^An  indictment  under  the  Sherman 
Law*  relating  to  monopolies,  averred  that  defendants  in 
pursuance  of  a  combination  to  restrain  trade  in  distillery 
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products  between  the  States  and  monc^lhse  the  traffic 
therein,  acquired  by  lease  or  purchase,  prior  to  the  passage 
of  the  act,  some  70  distilleries,  producing  three-Qiuarters  of 
the  distillery  products  of  the  United  States,  and  that  they 
continued  to  operate  the  same  after  the  passage  of  the  law, 
and  by  certain  described  means  sold  the  product  at  increased 
prices.  Held,  That  no  crime  was  diarged  in  respect  to  the 
purchase  or  continued  operation  of  the  distilleries,  since 
there  was  no  averment  that  defendants  obligated  the  venders 
of  the  distilleries  not  to  build  others,  or  to  withhold  their 
capital  or  ecqierienoe  from  the  business.  In  re  Oorty^g,  51 
F.,  88.  1--88 

», — ^The  indictment  further  averred  that  defendants,  in  pur- 
suance of  the  combination,  shipped  certain  of  the  products  to 
Massachusetts,  and  sold  them  there  through  their  distribut- 
ing agents  to  dealers,  who  were  promised  a  rebate  of  5  cents 
per  gallon  on  their  purchases,  provided  such  dealers  pur- 
chased their  distillery  products  exclusively  from  the  distrib- 
uting agents,  and  sold  them  no  lower  than  the  prescribed 
list  prices,  said  rebate  to  be  paid  when  such  dealers  should 
sign  a  certificate  that  they  had  so  purchased  and  sold  for  six 
months;  and  that  by  this  means  defendants  had  controlled 
and  increased  the  price  of  distillery  products  in  Massachu- 
setts. Heki,  That  no  crime  was  charged  with  respect  to  such 
sales,  since  there  was  no  averment  of  any  contract  whereby 
the  purchasers  bound  themselves  not  to  purchase  from  others, 
or  not  to  sell  at  less  than  Ust  prices.    I}>.  1—84 

i.  Vailure  to  Charge  a  Crime. — ^An  indictment  under  the  Sherman 
Law,  relating  to  monopolies,  averred  in  the  fourth  count 
that  defendants,  in  pursuance  of  a  combination  to  restrain 
trade  in  distillery  products  between  the  States,  shipped  cer- 
tain whisky  to  Massachusetts  and  sold  it  there  through  their 
distributing  agents  to  dealers  under  a  contract  whereby 
said  dealers  were  promised  a  rebate  of  5  cents  per  gallon 
on  their  purchases,  providing  such  dealers  purchased  their 
distillery  products  exclusively  from  the  distributing  agents 
and  sold  them  no  lower  than  the  prescribed  list  prices ;  said 
rebate  to  be  paid  when  such  dealers  should  sign  a  certificate 
that  they  had  so  purchased  and  sold  for  six  months;  and 
that  by  this  means  defendants  had  controlled  and  increased 
the  price  of  distillery  products  in  Massachusetts.  Held^ 
That  no  crime  was 'charged  with  respect  to  such  sales,  since 
there  was  no  averment  of  any  contract  whereby  the  dealers 
bound  themselves  not  to  purchase  from  others,  or  not  to  sell 
at  less  than  list  prices.  In  re  Cormng,  51  F.,  205,  approved. 
In  re  Terrell,  51  F.,  218,  1-46 
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9.  Failure  to  AUeire  Contntet  or  Meant  of  Oompiilsloft — YtLgwt- 
ness. — ^In  an  indictment  under  section  1  of  the  Sherman  Law, 
one  count  alleged  in  8nl>stance,  that  on  a  specified  date  de- 
fendants, under  the  guise  of  the  Distilling  and  Cattle  Feed- 
ing Company,  sold  to  certain  persons  in  Boston  a  quantity  of 
alcohol,  then  in  Illinois,  and  that,  by  reason  of  the  fact  that 
said  company  controlled  the  manufacture  and  sale  of  75  per 
cent  of  all  distillery  products  in  the  United  States,  defend- 
ants fixed  the  price  at  which  the  purchasers  should  and  did 
sell  such  alcohol,  and  "  did  compel "  said  purchasers  **  to  sell 
said  alcohol  at  no  less  price  than  that  fixed "  by  them,  but 
there  were  no  allegations  as  to  the  means  of  compulsion. 
Held,  That  it  could  not  be  assumed  from  these  allegations 
that  the  means  used  was  a  contract  with  the  purchasers,  and 
the  count  was  bad,  as  being  too  vague  to  charge  any  contract 
or  restraint  of  trade  between  the  States.  In  re  Qreene,  52 
F.,  104.  .      1*— 55 

8.  Indictments  Which  Simply  Follow  the  Language  of  the  Stat- 
ute— ^Teited  by  Spedflo  Facts  Alleged. — Under  the  Sherman 
Law,  an  indictment  simply  following  the  language  of  the 
statute  would  be  wholly  insufilcient,  for  the  words  of  the 
act  do  not  themselves  fully,  directly,  and  clearly  set  forth 
all  the  elements  necessary  to  constitute  the  offense;  and  the 
indictment  must,  therefore,  be  tested  by  the  specific  fActs 
alleged  to  have  been  done  or  committed.    /6.  1 — 65 

7.  Indictment  of  Stockholders  for  Acts  of  OorporaUon — Omission 
to  State  Belation  Defendants  Bore  to  the  Corporation. — ^In 
indictments  of  individuals  under  the  said  statute,  where  all 
the  acts  alleged  to  constitute  the  offense  are  charged  to  have 
been  done  by  a  corporation,  an  omission  to  state  what  rela- 
tion defendants  bore  to  the  corporation,  other  tiian  that  of 
stockholders,  is  fatal,  since  mere  stodcholders  can  not  be  held 
criminally  responsible  for  the  acts  of  the  corporation.    /&. 

1—76 

S.  Mast  Contain  Description  of  the  Offense  and  a  Statement  of 
the  Facts  Constitntlng  Same — ^Words  of  Statute. — ^An  indict- 
ment under  the  Sherman  Law  must  contain  a  certain  descrip- 
tion of  the  offense,  and  a  statement  of  facts  constituting  same, 
and  it  Is  not  sufficient  simply  to  follow  the  language  of  the 
statute.     U.  8.  v.  Nelson,  52  F.,  646.  1—77 

9.'  An  indictment  under  the  Sherman  .Law  should  describe  some- 
thing that  amounts  to  a  conspiracy  under  that  act  conform- 
ably to  the  rules  of  pleading  at  common  law,  as  perhaps 
modified  by  general  Federal  statutes.  17.  S.  v.  MaeAndrews 
d  Forbes  Co.,  149  F.,  823,  881.  S— 02 

10.  Xnst  Show  Xcans  Whereby  It'  Is  Sought  to  IKonopolise.— In  an 
indictment  under  the  Sherman  Law,  it  is  not  sufilctent  to 
declare  in  the  words  of  the  statute,  but  the  means  whereby 
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it  is  wyofl^t  to  monopolize  the  market  most  be  set  out,  so 
as  to  enable  the  court  to  eee  that  they  are  lU^^al.    17.  8.  v. 
Patterson,  55  F.,  005.  1—188 

Rehearing  on  general  demurrer,  59  F.,  280  (1—244). 

11.  Allegations  of  what  was  done  in  pursuance  of  an  alleged  con- 
spiracy are  irrelevant  in  an  indictment  under  this  statute, 
and  are  of  no  avail  either  to  enlarge  or  to  take  the  place  of 
the  necessary  allegations  as  to  the  elements  of  the  offense.  Iff, 

1—174 

18.  Seope  of  the  Btatnte.— The  words  *' trade"  and  ''commerce," 
as  used  in  the  Sherman  Law,  are  synonymous.  The  use 
of  both  terms  in  the  first  section  does  not  enlarge  the  mean- 
ing of  the  statute  beyond  that  employed  in  the  common- 
law  expression,  *'  contract  in  restraint  of  trade,"  as  they  are 
analogous  to  the  word  "  monopolise,"  used  in  the  second  sec- 
tion of  the  act    lb.  1—174 

la.  The  word  "monopolize"  is  the  basis  and  limitation  of  the 
statute,  and  hence  an  indictment  mnit  thow  a  coni^lraoy  in 
restraint  by  engrossing  or  monopolizing  or  grasping  the  mar- 
ket. It  is  not  sufficient  simply  to  allege  a  purpose  to  drive 
certain  competitors  out  of  the  field  by  violence,  annoyance, 
intimidation,  or  otherwise.    lb,  1 — 177 

14.  Acts  of  Yiolenee. — ^Where  counts  in  such  Indictment  allege  a 

purpose  of  engrossing  or  monopolizing  the  entire  trade  in 
question,  acts  of  violence  and  intimidation  may  be  alleged  as 
the  means  to  accomplish  the  general  purpose.    lb.       1 — 177 

15.  Bnrplnsage  in  an  indictment  can  not  be  reached  by  Aemnrrer 

of  any  character;  but,  if  it  be  assumed  that  a  special  de- 
murrer will  lie,  it  must  point  out  the  specific  language  ob- 
jected to,  and  not  require  counsel  and  the  court  to  search 
through  the  indictment  for  what  is  daimed  as  demurrable. 
17.  8.  V.  Patterson,  50  F.,  280.  1—244 

16b  An  indictment  for  conspiracy  to  monopolize  interstate  cdi^ 
merce  in  cash  registers  need  not  negative  the  ownership  of 
patents  by  defendants,  or  aver  that  the  conmierce  proposed 
to  be  carried  on  is  a  lawful  one.    lb.  1 — ^248 

17.  Averments. — ^Zt  is  unnecessary  to  set  out  in  detail  the  opera- 
tions supposed  to  constitnte  interstate  conunerce,  and  in  this 
respect  it  is  sufficient  to  use  the  language  of  the  statute.    lb. 

1—248 

Ift.  It  is  unnecessary  to  allege  the  existence  of  a  comaieroe  whUb 
defendants  conspire  to  moncpoUze,  as  the  statute  does  not 
distinguish  between  strangling  a  commerce  which  has  been 
born  and  preventing  the  birth  of  a  conmierce  which  does  not 
exist    lb.  1—249 

10.  Tho^  indistment  need  not  show  that  the  purpoio  of  Hhe  con- 
spiracy was  to  grasp  the  coounerce  into  the  hands  of  one  of 
the  defendants!  os  that  defendants  were,  interested,  in  behalf 
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of  the  party  for  whose  benefit  they  conspired,  or  what  were 
their  reiationa  to  aach  party.    IJ>»  1 — 248 

90.  ttrand  Jury — ^Finding — ^Indlotmcat. — ^An  indictment  should  be 
found  only  where  the  grand  Jnry  believe  that  the  evidence 
before  them  would  warrant  a  conviction.  In  re  Chrand  Jury, 
62  F.,  840.  1—^10 

Sl«  ''Monopolising"  amd  ''Attempting  to  Monopolise"  Separate 
Otfenses — ^Duplicity. — Under  the  Sherman  Law,  which  makes 
it  a  misdemeanor  to  '*  monopolize  or  attempt  to  monopolise 
*  *  *  any  part  of  the  trade  or  commerce  among  the  sev- 
eral States  or  with  foreign  nations,"  monopolising  and  at- 
tempting to  monopolise  such  commerce  are  separate  offenses 
and  can  not  be  included  in  one  count  of  an  indictment  17.  8. 
V.  American  NuvaUStares  Co,,  186  F.,  505.  4-"68 

it.  tame — •uAeienoy  of  Counts. — Counts  of  an  indictment  charging 
conspiracy  to  restrain  and  monopolize  interstate  trade  and 
commerce  in  violation  of  the  Sherman  Law  considered,  and 
heid  to  sufficiently  diarge  and  describe  the  ofFense.     lb. 

4--68 

88.  When  Goneemi  or  Groups  Represented  by  Individuals. — ^An  in- 
dictment for  a  combination  in  restraint  of  interstate  com- 
merce in  violation  of  the  Sherman  Law  between  defendants 
as  representatives  of  three  different  packing  concerns,  which 
charges  that  each  concern  was  represented  by  certain  indi- 
viduals, each  one  of  whom  was  authorized  to  act  for  the 
others  of  his  "group,"  and  that  the  word  "group"  as  used 
therein  is  intended  to  apply  to  any  or  all  of  the  members 
of  the  particular  group,  is  sufficiently  specific  where  it 
charges  that  acts  were  done  by  a  particular  group  with- 
out averring  that  each  particular  member  of  such  group  in- 
dividually took  part  therein.     U.  8.  v.  SvHft,  188  F.,  07. 

4—296 

%L  Bame— When  Defendants  Charged  as  Ofletrs  of  Gorporatlona. — 
An  indictment  for  a  combination  in  restraint  of  interstate 
commerce  in  violation  of  the  Sherman  Law  which  charges 
that  defendants  were  officers  of  certain  corporations  which 
they  managed  and  controlled,  direedng  the  corporate  action, 
and  that  the  groups  of  defendants  representing  tlie  several 
corporations  combined  together  to  do  the  Illegal  acts,  suf- 
ficiently charges  defendants  as  individuals.    lb,  4— 2d7 

fi.  8amo--€liarging  Combination  to  Viz  Prtces  for  Live  Stooli  and 
Meats.— An  indictment  lOleging  f^cts  whidi  show  that  de- 
fendants control  three  extensive  packing  concerns  doing  an 
interstate  business  and  controlling  the  larger  part  of  the 
business  in  the  States  in  which  they  operate;  that  they 
•  have  combined  together  in  a  idan  to  elimiiiata  oompetitibii 
between  such  concerns  by  an  agreement  not  to  bid  against 
each  other  for  live  stodi,  but  to  bid  exactly  the  same 
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amoonts  for  like  grades,  and  by  fixing  a  nnlform  selling 
price  to  be  charged  by  each,  and  apportioning  among  them- 
selves the  total  business  done  according  to  the  financial  in- 
terest of  each — charges  a  contract  combination,  or  conspir- 
acy in  restraint  of  interstate  commerce  in  violation  of  Sher- 
man Law.    lb,  4— 2d8-801 

99k  tame— Whea  Substantial  Acoasation  of  Crime  is  Charged. — ^An 
indictment  is  sufficient  when  it  contains  a  substantial  accusa- 
tion of  crime  and  its  statements  furnish  the  accused  with 
such  a  description  of  the  charge  against  him  as  will  enable 
him  to  make  his  defense  and  avail  himself  of  his  conviction 
or  acquittal  for  protection  against  further  prosecution  for 
the  same  offense,  and  when  from  It  the  court  can  determine 
that  the  facts  charged  are  sufficient  in  law  to  support  a 
conviction.    lb.  4— 2d8 

S7.  Same — ^When  Aets  Charged  Constitute  a  Crime,  Immaterial  as 
to  Kame  0iven  Olfease. — ^An  indictment  which  charges  acts 
constituting  a  contract,  combination,  or  conspiracy  in  re- 
straint of  Interstate  commerce  in  violation  of  the  Sherman 
Law  is  good  whether  such  acts  are  alleged  to  constitute  a 
contract  combination,  or  conspiracy.    lb,  4 — ^297 

SO.  ClMxgiAg  of  Overt  Aets  Vnneeessary  in  Indiotment  for  Con- 
spiraoy.— Congress,  by  the  Sherman  Law,  having  employed 
the  words  "conspiracy"  and  "conspire"  without  words 
of  limitation  in  creating  offenses  affecting  interstate  com- 
merce, did  not  provide  as  in  the  general  conspiracy  stat- 
ute (Rev.  St.  I  5440)  that  overt  acts  shall  be  necessary 
to  complete  the  offense,  and  hence  counts  in  an  indictment 
for  conspiracy  to  monopolize  Interstate  trade  and  commerce 
in  violation  of  the  Sherman  Law  were  not  demurrable  for 
failure  to  allege  overt  acts  since  the  unlawful  agreement, 
and  not  the  overt  acts,  constitutes  the  crime  of  conspiracy 
at  common  law.    17.  8,  v.  Patten,  187  F.,  667.  4—278 

SL  Overt  Aet  Heed  Hot  Be  Alleged. — ^No  overt  act  need  be  alleged 
in  an  indictment  charging  a  conspiracy  to  restrain  or  monopo- 
lize Interstate  trade  or  commerce,  under  the  Sherman  Law, 
since  that  statute  does  not  make  the  doing  of  any  act  other 
than  the  act  of  conspiring  a  condition  of  liability.  Nash  v. 
U.  8„  57  L,  Bd.,  1282.  4—239 

8S.  Vor  Conspiracy,  Hot  Keoessary  to  Allege  Overt  Aot — In  an  in- 
dictment under  the  Sherman  Law  for  conspiracy  in  restraint 
of  interstate  trade  and  commerce,  it  is  not  necessary  to  allege 
an  overt  act     17.  8.  v.  Patterson,  201  F.,  722.  5—88 

SS.  Vor  Sngaging  in  a  Monopoly,  Heed  Hot  Set  Out  Overt  Aot — 
An  indictment  for  combining  and  engaging  in  a  monopoly  in 
restraint  of  interstate  trade  and  commerce  need  not  set  out 
any  overt  act  as  the  combination  or  contract  in  any  form  in 
restraint  of  trade  constitutes  the  offense  under  the  statute, 
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-and  it  18  only  essential  to  charge  the  cooabinatloii  or  contract 
U.  8.  V.  CoweU,  243  F.,  781.  •—1005 

84.  BnilLoleat  When  It  AUegei  Time  When  Orert  Aeti  Were  Com- 
mitted.— ^An  indictment  under  section  1  or  2  of  the  Sherman 
Law,  for  engaging  in  a  combination  in  restraint  of  interstate 
commerce,  or  for  attempting  to  monopolize  a  portion  of  the 
same,  sufficiently  sets  out  the  time  of  the  combinatloii  er  at- 
tempted monopoly  when  it  alleges  the  time  when  the  several 
acts  relied  on  to  establish  the  offense  were  done,  and  it  is 
not  essential  to  set  ont  the  precise  time  when  the  purpose 
was  formed  or  the  plan  of  the  combination  or  attempted 
monopoly  was  first  devised.  U.  8.  v.  MaoAndrewM  d  Fcrhet 
Co.,  149  P.,  830.  8—80 

88.  8ame — CombinatioB  and  Coasplraoy. — Snch  an  indictment  for 
engaging  in  a  combination  and  also  for  a  conspiracy  in 
restraint  of  interstate  commerce  considered,  and  heUL^  ttt 
sufficiently  describe  the  combination   and   conspiracy.    Ih. 

8-01 

86.  Duplicity. — ^An  indictment  under  the  Sherman  Law  charging 

in  separate  counts  a  combination  and  a  conspiracy  In  re- 
straint of  interstate  trade  and  an  attempt  to  monopolize 
a  portion  of  such  trade,  all  based  on  the  same  transactions, 
is  not  bad  for  duplicity  as  to  either  count,  on  the  theory 
that  each  alleged  overt  act  set  out  to  support  the  charge  of 
conspiracy  is  charged  as  a  separate  offense.  V.  8.  v.  Mao- 
Andre%D$  d  Forbes  Co.,  140  F.,  831.  8—03 

87.  Hot  Bad  for  Buplioity  Because  It  Ennmeratet  Different  Meant 

Employed. — ^An  indictment  charging  a  combination  In  re- 
straint of  interstate  commerce  in  violation  of  the  Sherman 
Law  is  not  bad  for  duplicity  because  It  charges  and  enumer- 
ates different  means  adopted  or  different  things  done  to 
accomplish  the  object  of  the  combination.  U.  8,  v.  fifiri/t, 
188  P..  97.  4—205 

88.  Hot  Duplioitout  Beoause  of  Reference  to  Other  Counts. — ^An  in- 

dictment consisting  of  several  counts  was  not  duplidtous 
because  of  reference  therein  to  other  counts  charging  diflSer- 
ent  offenses,  only  to  give  details  of  the  offense  diarged  in 
the  counts  objected  to.  U.  8.  v.  Patten,  187  F.,  67a  4—287 
'  89.  Allegation  of  But  One  Contraet,  or  Combination,  Permitted  Im 
One  Count. — ^The  offense  defined  in  section  1  of  the  Sherman 
Law  permits  in  one  count  of  an  Indictment  an  allegation  of 
but  a  single  transaction,  to  wit,  the  allegation  of 
making  one  contract  or  engaging  in  one  combination  or  con- 
spiracy, although  such  a  combination  or  ccmspiracy  when  once 
effected  may  be  continuous.    U,  8,  v.  WiMloio,  106  P.,  580. 

8—178 

40.  Conttmed,  Held  Hot  Duplloitont  at  Charging  a  Separate  Con- 

i(pira«y  Against  laidi  Competitor.— oaiough  sscii  Indictment 
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dtarged  only  a  conq»iracy  against  the  competitors  therein 
nemnil.  and  thongh  It  did  not  allege  that  all  of  such  com- 
petitors were  m  existence  during  all  of  the  time  to  which  It 
referred.  It  was  not  dupllcitous,  as  charging  a  separate  con- 
spiracy against  each  competitor,  as  its  underlying  thought 
was  that  there  was  a  generic  conspiracy  against  all  competi- 
tors, which  took  specific  direction  against  those  named  as 
they  came  Into  existence,  and  continued  against  them  as  long 
as  they  remained  In  existence,  and  therefore  It  charged  a 
single  conspiracy.    Putterton  y.  U,  B.,  222  F.,  610.        ^—€7 

4L  Same — ^Not  Bad  for  ]>npliolty  ai  Charging  Conspixmoy  and  Be- 
ttraint  of  Trade,  ete.— Such  Indictment  was  not  bad  for  du- 
plicity, as  charging  both  a  conspiracy  in  restraint  of  trade 
and  an  actual  restraint  of  trade,  as  the  overt  acts  described 
were  alleged  in  support  of  the  charge  of  conspiracy,  and  not 
as  separate  crimes.     U.  8,  ▼.  King,  229  F.,  277.  6 — 418 

4a.  7or  Comtplraoy,  Hot  IhipUdtout,  Im  Charging  In  Slacle  Count, 
▼lolatlon  of  More  Than  One  Law. — A,  charge  In  a  single  count 
of  a  conq[>lracy  to  violate  two  or  more  laws  of  the  United 
States  does  not  render  the  Indictment  duplicitous.  Knauer  ▼. 
U.  flf..  287  F.,  18.  6—683 

45.  Joinder  of  Corporations  and  Offloers. — In  an  Indictment  under 

the  Sherman  Law,  the  offenses  thereunder  being  made  mis- 
demeanors, all  who  aid  In  their  conmiisston  may  be  charged 
as  principals,  and  a  corporation  and  Its  officers,  who  per- 
sonally participate  in  committing  the  same,  may  be  Joined 
as  defendants,  although  their  acts  may  have  been  separate 
and  not  done  at  the  same  time.    /b.  8 — 04 

44.  Same — Joinder  of  Defendant  in  Indletment. — ^In  an  Indictment 
against  such  corporations  under  the  statute,  their  presidents, 
who  are  alleged  to  have  personally  made  the  arrangement 
and  participated  in  carrying  it  out,  may  be  Joined  as  de- 
fendants, and  can  not  claim  Immunity  on  the  ground  that 
they  were  not  personally  engaged  In  Interstate  commerce. 
Jb,  8-07 

48.  Joinder  of  Bef endants. — A,  number  of  defendants  may  be  charged 
Jointly,  under  section  2  of  the  Sherman  Law,  with  the  crime 
of  attempting  to  monopolize  a  part  of  Interstate  commerce. 
/6.  8—05 

46.  May  Join  Counts  for  Conspiracy  to  Bestrain,  to  BLonopollze,  and 

for  XonopoUsing. — In  an  indictment  under  the  Sherman  Law, 
counts  for  conspiracy  in  restraint  of  Interstate  commerce, 
for  conspiracy  to  monopolize  a  part  of  such  commerce,  and 
for  monopolizing  a  part  of  such  commerce  may  be  Joined. 
17.  8.  V.  PatierBon  et  al,  201  F.,  725.  8—42 

47.  Charging  Combination  and  Bestraint  of  Trade. — ^An  Indictment 

alleged  that  defendants  did  engage  in  a  combination  In  form 
of  trust,  and  entened  a  conspiracy  in  restraint  of  trade  and 
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commeree  as  follows:  That  defendant  T.,  and  otherSp  were 
engaged  In  the  wholesale  and  retail  meat  bnstneas  in  com- 
petition prior  to  Angnst  1,  1900,  and  that  thefeaftor  on 
Angost  28,  they  being  engaged  In  a  combination  and  form 
of  tmst,  and  in  a  conspiracy  In  restraint  of  trade  In  forther- 
ance  thereof;  entered  Into  a  contract  and  formed  defendant 
corporation*  to  whidi  they  transferred  the  traslness  of  eadi 
of  them,  agreeing  not  to  again  engage  In  the  meat  bnslness 
In  the  dty  of  Phoenix ;  that  the  combination  and  conspiracy 
was  formed  to  carry  oat  restrictions  In  trade  and  com- 
merce, and  to  Increase  the  price  and  prevent  oomptltlon  In 
the  sale  of  fresh  meats  in  such  dty,  etc  JETeld,  That  the 
Indictment  did  not  charge  defendants  with  making  a  con- 
tract which  was  In  Itself  In  restraint  of  trade  and  com- 
merce, but  that  the  contract  was  alleged  only  as  one  of  the 
steps  by  which  the  **  combination  or  conspiracy  '*  was  brought 
about  and  as  an  overt  act  in  furtherance  thereof.  Tribolei 
▼.  U.  £r.,  d5  Pac  Rep.,  87.  8-^20 

48.  Same — ^Defects  of  Form— statutory  Offentet.— Where  an  Indict- 

ment for  combination  or  conspiracy  In  restraint  of  trade  In 
violation  of  Sherman  Law  was  uncertain  as  to  some  of  Its 
allegations,  owing  to  the  fact  that  the  offense  was  first 
charged  in  the  language  of  the  statute,  and  the  purposes 
and  objects  of  the  conspiracy  were  not  fully  stated  until 
after  the  overt  acts  were  described,  the  defect  was  one  of 
form,  and  not  of  substance,  not  prejudldal  to  defendant  and 
therefore  immaterial  under  U.  S.  Rev.  St  11025,  providing 
that  no  indictment  shall  be  quashed  for  a  non-prejudldal 
defect  of  form.    lb.  8—828 

49.  Same. — ^The  objeot  of  a  oombination  or  oontptraey  in  xettraiat  of 

trade  being  unlawful  both  at  common  law  and  by  statute, 
an  indictment  therefor  was  not  objectionable  for  failure  to 
allege  the  means  by  which  the  combination  or  con^iracy 
was  to  be  accomplished.    Jb.  8—828 

90.  Alleging  Contplraey  to  Bun  a  Cotton  Comer. — Since  the  opera- 

tion of  a  scheme  to  comer  the  cotton  market  and  thereby 
raise  the  price  of  cotton  for  the  purpose  of  compelling  a 
settlement  by  short  speculators  at  an  abnormally  high  price 
does  not  directly  affect  or  restrain  Interstate  commerce,  there 
being  no  direct  relation  between  prices  and  sndi  commerce, 
an  indictment  alleging  a  conspiracy  to  run  a  cotton  comer 
without  any  alleged  Intent  to  obstruct  Interstate  commerce 
did  not  charge  a  violation  of  the  Sherman  Law.  U.  S.  v. 
Paitm,  182  F.,  071.  4—284 

91.  Since  a  contplraey  to  monopolise  it  a  contplraey  to  create  a 

monopoly,  an  Indictment  for  conspiracy  to  monopolise  Inter- 
state trade  and  commerce  In  cotton  In  violation  of  the  Sher- 
man Law,  was  IntnfBeient  where  it  failed  to  thow  that  the 
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eormplmcjt  if  succefisfuUy  carried  oat,  would  have  resulted 
In  a  monopoly.    17.  £f.  y.  Pattei^  187  F.,  672.  4—286 

58.  When  Xonopoly  Does  Hot  Exist. — ^An  indictment  against  oper- 
ators of  a  cotton  corner  for  alleged  violation  of  the  Sherman 
Law  charged  that  defendants  had  conspired  to  monopolize 
a  part  of  the  trade  and  commerce  among  the  several  States 
by  becoming  members  of  and  engaging  in  an  nnlawfol  com- 
blnatitoi  in  the  form  of  an  agreement  by  which  they  were 
severally  to  purchase  cotton  to  such  an  extent  that,  to- 
gether, they  would  have  enough  to  enable  them  to  control 
the  price  of  such  cotton,  and  severally  to  demand  arbitrary, 
excessive,  and  monopolistic  prices  for  the  same  on  the  sale 
thereof  by  them  respectively  to  spinners  and  manufacturers 
other  than  such  conspirators.  Held  that,  since  no  monopoly 
exists  when  individuals,  each  acting  for  himself,  own  large 
quantities  of  a  commodity,  the  indictment  was  fatally  de- 
fective as  alleging  only  a  scheme  to  demand  monopolistic 
prices  as  the  result  of  individual  as  distinguished  from  col- 
lective power.    lb.  4—286 

53.  Am  allegation  that  a  eonspiraoy  is  "caleulated"  to  produce  a 

certain  result  is  an  allegation  of  a  mere  conclusion,  and 
ineffective.    lb,  4—280 

54.  Bulftcieney  of. — ^An  indictment  for  conspiracy  to  restrain  in- 

terstate commerce  in  violation  of  the  Sherman  Law  consid- 
ered and  held  sufficient.    8teer$  v.  U.  8.,  Id2  F.,  L      4—138 

55.  When  Special  Plea  to  Is  Hot  Good. — ^A  special  plea  of  the  statute 

of  limitations  is  not  good  as  against  an  Indictment  charging 
a  conspiracy  to  restrain  or  monopolize  trade,  in  violation  of 
the  Sherman  Law,  by  improperly  excluding  a  competitor 
from  business,  although  the  conspiracy  is  alleged  to  have 
been  formed  on  a  specified  date,  which  was  more  than  three 
years  before  the  finding  of  the  indictment,  where  such  in- 
dictment, consistently  with  the  other  facts,  alleges  that  the 
conspiracy  continued  to  the  date  of  its  presentment  17.  8.  v. 
KUsel,  54  L.  ed.,  1168.  3—825 

53.  Quashed  Because  of  Participation  in  Proceedings  Before  Grand 
Jury  by  OAcers  Hot  Satltled  to  Be  Present. — Under  Rev. 
St  if  868,  366,  the  former  of  which  authorizes  the  Attorney 
General  to  employ  counsel  "to  assist  the  district  attorneys 
in  the  discharge  of  their  duties,"  while  the  latter  provides 
for  the  Issuance  of  a  commission  to  such  attorneys  as  are 
specially  retained  by  the  department  of  Justice  "  to  assist  in 
the  trial  of  any  case  in  which  the  Government  is  Interested," 
which  must  be  construed  together  and  as  referring  to  the 
same  dass  of  special  assistants,  the  Attorney  General  was 
not  authorized  to  appoint  special  assistants  to  a  district  at- 
torney having  the  authority  or  right  to  appear  before  and 
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participate  in  the  proceedings  of  a  grand  jury,  and  the  pres- 
ence of  two  such  attorneys  specially  appointed  for  a  par> 
ticular  case  and  their  examination  of  witnesses  on  whose 
testimony  an  indictment  was  returned  renders  such  indict- 
m^t  inyaUd.  U.  8.  v.  Yirginia-CaroUma  Chemical  Co.,  168 
F.,  76.  S— 410 

07. 4Baiie — ^Where  dnestiOBt  Balsed  by  Demurrer  Are  Boubtf  ul,  Deci- 
sion of  Kay  Be  Postponed. — ^Where  the  questions  raised  by 
demurrer  to  an  indictment  are  both  Intricate  and  doubtful, 
the  demurrer  may  be  overruled,  and  their  decisions  postponed 
until  the  trial  on  the  merits.  (7.  fif.  v.  WkUkno,  ld5  F., 
581.  §—176 

M.  Same — ^Must  Allege  Facts  in  Detail  to  Enable  Court  to  Determiae 
Whether  Unlawful  Methods  Are  to  Be  Used. — ^The  rule  ap- 
plied that  an  -indictment  for  an  illegal  combination  and  con- 
spiracy must  necessarily  allege  facts  in  detail  to  enable  the 
court  to  determine  for  itself  whethar  or  not  the  alleged 
combination  or  conspiracy  is  to  be  carried  out  by  what  are 
in  truth  unlawful  methods.    /&.  5 — ^177 

fS.  Same — Later  Parts  of  Kay  Incorporate  Details  of  Matter  Bet  Out 
In  Earlier  Parts  of  Indictment — ^The  rule  applied  that  later 
parts  of  an  indictment  may  Incorporate  the  details  of  mat- 
ters properly  set  out  in  the  earlier  parts  by  reference,  sub- 
ject however,  to  the  rule  that  duplicity  and  repugnancy 
must  be  provided,    lb,  5 — ^181 

•00.  May  Incorporate  in  Subsequent  Count  Facts  Alleged  in  PreTlous 
Count — It  is  proper  to  incorporate  in  a  subsequent  count 
by  reference,  f&cts  alleged  in  a  previous  one.  U,  S.  v.  New 
Departure  Mfg,  Co,,  204  F.,  115.  6—157 

•1.  Is  Sufficiently  Specillc  Where  It  Avers  Defendants  Were  Manag- 
ing Officers  and  Controlled  the  Conduct  of  Business  of  a  Cor- 
poration, and  Describes  Means  Used  to  Suppress  Competi- 
tion.— ^An  indictment  under  the  Sherman  Law  charging  a 
number  of  defendants  with  a  conspiracy  in  restraint  of  in- 
terstate trade  and  commerce,  is  sufficiently  specific  where  it 
avers  that  defendants  were  the  managing  officers  and  agents 
of  a  corporation,  who  controlled  the  conduct  of  its  business, 
and,  while  not  naming  particular  instances  specifically,  de- 
scribes the  course  of  conduct  and  means  used  by  the  corpora- 
tion, by  which  it  compelled  many  competitors,  some  of  whom 
are  also  named,  to  go  out  of  business,  or  to  sell  their  business 
to  it     17.  8.  V.  Patterson  et  al„  201  F.,  719.  6—84 

0S.  Same — Is  Sufficient  Where  a  General  Charge  of  Bestralnt  Is 
Made  and  Specific  Acts  of  Restraint  Are  Alleged. — ^An  in- 
dictment for  conspiracy  in  restraint  of  interstate  commerce, 
in  violation  of  the  Sherman  Law,  charges  an  offense,  where 
a  general  charge  Ls  made  of  restraint  of  trade  in  a  particular 
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article,  pnrsoant  to  a  conspiracy  for  the  purpose,  and  specific 
•acts  are  alleged,  which,  if  true,  show  that  defendants  have 
restrained  a  part  of  that  trade.    lb.  6 — 85 

^.  Same — ^For  XonopollslBg  Is  Bailleient  Where  It  Alleges  that  Pur- 
suant to  a  Conspiracy  Defendants  Monopolised  Part  of  the 
Trade  of  a  Competitor. — ^An  indictment  for  monopolizing  a 
part  of  interstate  trade  and  commerce,  in  violation  of  the 
Sherman  Law,  sufficiently  charges  such  monopoly,  where  it 
alleges  that  pursuant  to  a  conspiracy  therefor  defendants 
monopolized  a  part  of  the  trade  in  a  single  article  entering 
into  such  commerce.    Ih,  6 — 87 

64.  Construed  to  Allege  That  During  the  20  Tears  of  the  Contpiracy 

There  was  Ho  Time  When  One  or  More  of  the  Competitors 
Were  Not  in  Existence. — ^An  indictment  alleged  that  during 
the  20  years  prior  to  the  finding  thereof  many  concerns  had 
been  engaged  in  the  manufacture  and  sale  of  cash  registers, 
a  list  of  such  concerns  so  far  as  known  to  the  grand  Jurors, 
being  therein  set  out ;  that  defendants,  the  officers  and  agents 
of  the  N.  Company,  conspired  to  restrain  the  interstate  trade 
and  commerce  carried  on  by  such  concerns  other  than  the 
N.  Company  by  unfair  means,  which  wrongfully  and  irresist- 
ibly excluded  others  from  engaging  in  such  trade  and  com- 
merce; that,  intending  to  restrain  the  interstate  commerce 
so  carried  on  by  such  concerns,  and  compel  them  either  to 
go  out  of  business  or  sell  their  business  and  instrumentalities 
for  carrying  it  on  to  the  N.  Company,  so  that  it  could,  as  in 
most  cases  it  did,  discontinue  the  business  and  the  use  of  such 
instrumentalities,  and  thereby  eliminate  competition,  they 
conspired  to  accomplish  their  objects  by  the  means  ther^n 
specified.  Beld,  that  it  was  not  the  intention  of  the  indict- 
ment to  allege  that  each  of  the  competitors  of  the  N.  Com- 
pany named  was  in  existence  during  the  entire  20  years  pre- 
ceding the  indictment,  nor  to  disclose  when  any  of  them  were 
in  existence,  but  only  to  allege  that  during  such  period  there 
was  no  time  when  one  or  more  of  such  competitors  were  not 
in  existence.    Patterson  et  al  v.  U.  8,,  222  F.,  615.      5—85 

65.  Same — Construed  Hot  to  Charge  a  General  Conspiraoy,  But  Only 

a  Conspiracy  Against  the  Competitors  Hamed  Therein. — ^An 
indictment  alleged  that  many  concerns  had  been  engaged  in 
the  manufacture  and  sale  of  cash  registers,  a  list  of  which, 
so  far  as  known,  was  therein  set  out;  that  certain  officers 
and  agents  of  the  N.  Company  had  conspired  in  restraint  of 
the  Interstate  trade  and  commerce  carried  on  by  the  several 
concerns  thereinbefore  named  other  than  the  N.  Company; 
and  that,  intending  to  restrict  and  restrain  the  interstate  com- 
merce so  carried  on  by  "  said  concerns,"  and  to  compel  them 
to  go  out  of  business  or  sell  their  business  and  instrumen- 
talltles  to  the  N.  Oomgeaky^  th^  had  canfliiired  to  accomplish 
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the  object  spedfled  by  the  means  theretn  set  oat,  alleged  to 
have  been  directed  against  "  said  concerns,"  **  such  concerns," 
etc.  Held,  that  the  Indictment  did  not  charge  a  general  con- 
spiracy against  all  competitors,  but  only  a  conspiracy  against 
those  therein  named.    Ih,  9 — 86 

M.  Same— Not  Told  for  Uncertainty  for  Failure  to  Allege  Which  of 
Competitors  Were  In  Existence  Burlag  the  S-Tear  Period. — 
Though,  under  such  indictment,  a  conviction  could  be  had 
only  In  so  far  as  the  conspiracy  charged  existed  within  the 
polod  of  limitation  and  as  the  competitors  In  existence 
within  such  period,  the  allegations  as  to  Its  prior  existence 
and  Its  existence  against  competitors  who  had  ceased  to  exist 
more  than  three  years  before  the  finding  of  the  indictment 
being  merely  descriptive.  It  was  not  void  for  uncertainty 
for  failure  to  allege  which  of  the  competitors  were  In  exist- 
ence within  the  three  years.    lb.  6 — 87 

67.  Same— The  Acts  Charged  Suficlently  Showed  the  Competitors 

Were  Engaged  In  Interstate  Commerce. — ^An  indictment  for 
conspiring  to  restrain  the  interstate  commerce  of  defendants' 
competitors  in  cash  rasters  alleged,  concerning  the  com- 
petitors therein  named,  that  they  had  sold  the  greater  portion 
of  the  cash  registers  manufactured  by  them  to  users  and  deal- 
ers whose  several  places  of  business  were  situated  in  States 
other  than  those  wherein  the  cash  registers  were  manufac- 
tured by  such  concerns,  respectively,  and  had  consigned  for 
sale  other  cash  registers  to  dealers  and  to  their  own  agents 
in  such  other  States;  that  they  had  been  shipping  such  cash 
registers  to  such  users,  dealers,  and  agents  in  such  other 
States,  and  that  in  doing  so  each  of  such  competitors  had 
been  engaged  in  trade  and  commerce  among  the  several 
States.  Held,  that  this  sufficiently  showed  that  the  trade  and 
commerce  in  which  defendants*  competitors  were  oigaged 
was  Interstate.    lb.  5—88 

68.  Same — ^The  Second  Count  Charging  Monopoly  Charged  But  a 
Single  Offense  and  Was  Hot  Suplleltous. — ^An  indictment  In 

the  first  count  charged  a  conspiracy  by  the  ofllcers  and 
agents  of  the  N.  Company  In  restraint  of  the  interstate  com- 
merce of  its  competitors  therein  named  in  the  cash-reglst» 
business  during  20  years,  and  alleged  that  during  such  period 
the  N.  Company  had  done  from  approximately  80  per  cent 
early  in  the  period  to  approximately  00  per  cent  at  the 
latter  end  thereof  of  the  business  of  manufbcutring  cash 
registers,  and  that  such  officers  and  agents  had  conspired 
to  accomplish  their  objects  by  the  unlawful  means  therein 
specified.  The  second  count  charged  that  such  ofllcers  and 
agents  under  the  circumstances  and  by  the  means  set  forth 
in  the  first  count  had,  by  drawing  to  the  N.  Ck)mpany,  monop- 
olised a  part  of  the  trade  which  otherwise  would  have  been 
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Kcored  or  retained  by  its  competlton,  tiid  It  made  a  part 
thereof  the  allegationa  of  the  flnit  count  deecriptiTe  of  each 
trade  and  oommeroB,  the  oonoems  engaged  therein,  the  means 
employed,  and  the  knowledge,  intent,  and  acts  of  the  de- 
fendants. Held,  that,  whUe  **  monopolised,"  in  the  light 
of  the  context  meant  **  secured,"  the  indictment  charged 
defendants  with  monopolizing  interstate  commeroa  In  cash 
registers,  and  not  merely  with  monopolizing  a  part  of  such 
interstate  conmierce,  and  honce  charged  bat  a  sin^  offense^ 
and  was  not  dnplidtons,  as  the  offense  of  '^monopolising'* 
consists  not  only  in  obtaining  or  secoring  a  monopoly  by 
wrongful  acts,  but  In  holding  and  maintaining  it  by  sudi  acts, 
and  it  appeared  from  the  indictment  that  the  N.  Company 
had  a  practical  monopoly,  and  that  the  wrongful  means 
q>ecifled  were  employed  to  maintain  and  sold  such  monopdy. 
/&.  »-04 

•8.  Same — OlTense  Heed  Hot  Be  Charged  in  Ckneral  Tenns.— An 
offense  intended  to  be  charged  in  an  indictment  need  not 
be  charged  expressly  In  general  terms;  it  being  sufficient  if 
the  facts  alleged,  if  true,  show  the  commission  of  the  offense. 
n.  *-96 

70.  Same — ^The  Third  Count  Held  Yoid  for  ITnoertainty  in  Vailing  to 
Allege  Which  of  Ceanpetiton  Were  in  Szistenee  Baring  the 
Three-Tear  Period. — ^Where  the  first  count  of  an  indictment 
charging  the  officers  and  agents  of  the  N.  Onnpany  with  con- 
spiring to  restrain  the  interstate  commerce  of  the  N.  Oom- 
pany's  competitors  alleged  that  during  20  years  many  con- 
cerns had  been  engaged  In  a  particular  business,  a  list  of 
such  concerns,  so.  far  as  known,  being  therein  set  out  without 
however,  alleging  that  all  of  the  concerns  named  were  in  busi- 
ness  during  the  entire  20  years,  or  alleging  when  any  of  them 
were  so  engaged  in  business,  a  count  charging  the  defendants 
with  monopolizing  the  trade  which,  but  for  their  wrongful 
acts,  would  have  been  secured,  or  retained  by.  the  concerns 
"mentioned"  in  the  first  count  as  having  carried  on  busi- 
ness during  the  three-year  period  of  limitation,  and  another 
count  alleging  that  such  defendants,  having  drawn  to  the  N. 
Company  by  the  means  "  mentioned  "  in  the  first  count  that 
part  of  the  interstate  trade  in  cash  registers  which  otherwise 
would  have  been  secured  or  retained  by  the  concerns  men- 
tioned in  the  first  count  as  having  carried  on  business  before 
the  period  of  three  years,  continued  to  hold  and  carry  on  its 
interstate  business  augmented  by  such  wrongful  means,  and 
thereby  monopolized  Interstate  trade  in  cash  registers,  were 
void  for  uncertainty ;  the  first  count  having  '*  mentioned  "  no 
concerns  as  carrying  on  business  within  three  years  or  be- 
fore three  years.    lb.  ^—07 
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71.  •uM'-TltlrA  Oovmt  Beld  Uuvflotettt  im  V«l  ASaffar  Thftt  the 
Tnde  asd  CovMerec  Seeured  amd  Held  Wm  Hot  Cotered  bj 
Sefendamtt'  Patents. — A,  patentee  and  its  ollteers  and  agents 
were  not  guilty  of  monopolizing  interstate  trade  and  com- 
merce In  cash  registers,  in  holding  snch  trade  and  commerce 
after  securing  It  by  wrongful  means.  If  snch  trade  and  com- 
DiOToe  was  covered  by  its  patents;  and'  hence,  where  an  in- 
dictment charged  that  the  officers  and  agents  of  the  patentee, 
having  by  wrongful  means  drawn  to  the  patentee  interstate 
trade  and  commerce  which  its  competitors  would  otherwise 
have  secured,  continued  to  hold,  conduct,  and  carry  on  its 
interstate  business  augmented  by  such  wrongful  means,  and 
thereby  monopolized  interstate  trade  and  commerce  In  cash 
registers,  was  defective,  where,  though  it  showed  tliat  some 
at  least  of  the  patentee's  patents  had  not  expired,  it  did 
not  allege  that  the  trade  and  commerce  so  secured  and  held 
was  not  covered  by  those  patents.    lb,  5--M 

78.  Same — ^Third  Count  Also  Held  Defective  in  Hot  Xaklag  Allega- 
tions of  the  First  Count  as  to  Yenue  a  Part  Thereof. — ^Where 
tlie  fir^  count  in  an  indictment  charged  a  conspiracy  to  re- 
strain the  interstate  commerce  of  defendants'  competitors, 
another  count,  alleging  tibat  defendants,  having  by  the  means 
and  under  the  circumstances  and  conditions  described  in  the 
first  count  drawn  to  their  company  a  part  of  the  interstate 
commerce  In  cash  registers  which  otherwise  would  have  been 
secured  or  retained  by  its  competitors,  continued  to  carry  on 
the  interstate  business  of  their  company  so  augm^ited,  and 
thereby  monopolized  interstate  commerce  in  cash  registers, 
did  not  make  the  allegations  of  the  first  count  as  to  venue 
a  part  thereof.    lb.  9 — 101 

78.  Charging  That  Defendants  Were  Engaged  in  a  Conspiiney,  and 
in  Fvrtheranoe  Thereof  Had  Committed  Certain  Aete,  Hot  De- 
fective, on  the  Theory  the  Aote  Were  in  Harmony  with  a 
Lawful  Purpose. — ^Where  an  indictment  for  violation  of  f  1 
of  the  Sherman  Law  charged  that  defendants  were  engaged 
in  a  combination  and  conspiracy  to  monopolize  and  control  the 
trade  in  and  manufacture  and  sale  of  coaster  brakes  in  the 
United  States,  and  that  for  this  purpose  defendants,  in  com- 
blnaticm  with  an  association,  had  committed  certain  specified 
acts  tending  to  restrain  competition  among  themselves.  In- 
cluding the  assignment  of  pretended  license  rights,  tending 
toward  the  establishment  of  uniform  prices  for  the  products, 
and  an  agre^nent  between  them  for  non-competitive  discounts 
to  Jobbers,  dealers,  etc.,  all  of  which  were  alleged  to  have 
been  done  with  an  unlawful  Intent  to  control  the  market,  the 
indictment  was  not  defective,  on  the  theory  that  the  acts 
charged  were  in  perfect  harmony  with  a  lawful  purpose. 
U.  8.  V.  New  Departure  Mfg.  Co.,  204  F.,  112,  5—153 
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74,  Burnt — Ohargliig   Defendants  Were   Engaged  in  a  Oensplraey, 

Followed  by  Allegation  of  Orert  Aots,  Hot  DefeetiTe  for  Fail- 
nre  to  Charge  Slreetly  the  Formation  or  Ezistenoe  of  Con« 
spiraoy. — The  phrase  ''engage  in  such  combination  or  con- 
spiracy," as  nsed  in  f  1  of  the  Sherman  Law,  is  used  in  a 
broad  sense,  and  includes  not  such  persons  as  initiate  a  con- 
spiracy, but  also  those  who  afterwards  engage  therein;  and 
hence  an  indictment  charging  that  defendants  were  engaged 
in  a  conspiracy  among  themselves  to  control  and  monopolise 
interstate  commerce  in  the  manufacture  and  sale  of  coaster 
brakes  among  the  several  States,  followed  by  an  all^ation 
of  overt  acts  tending  to  effectuate  the  conspiracy,  was  not 
defective  for  failure  to  charge  directly  the  formatioD  and  ex- 
istence of  the  conspiracy,  the  words  "  engage  in,"  as  so  used, 
signifying  to  embarlc  in,  take  part  in,  or  enlist  in,  meaning 
substantially  the  same  thing  as  to  conspire.    lb.  I — ^151 

75.  Charging  Contpiracy,  and  That  Defendants  Committed  the  Un- 

lawful Acts  Specified  Within  Tliree-Tear  Period,  SnllLeient. — 
Where  an  Indictment  charging  a  conspiracy  in  restraint  of 
interstate  trade  or  commerce  In  violation  of  the  Sherman 
Law  alleged  that  defendants  continuously,  during  the  period 
^om  July  1,  1907,  to  January  8,  1912,  committed  the  un- 
lawful acts  specified,  it  sufficiently  alleged  that  an  offense 
was  committed  within  the  three-year  statute  of  limitations. 
lb.  5— 157 

70.  Charging  Agreement  by  86  Fer  Cent  of  Xilk  Buyers  in  Boston 
to  Fix  and  Maintain  Prices  to  Be  Paid  for  Kilk,  Held  to  Show 
a  Combination  Unreasonably  Extensive  and  IIlegaL — An  in- 
dictment alleging  that  the  defendants,  who  bought  86  per 
cent  of  the  milk  sold  in  specified  country  districts  by  the 
producers  there,  for  shipment  to  Boston  and  vicinity  and 
Worcester,  engaged  in  an  unlawful  combination  in  undue 
restraint  of  trade  by  agreeing  upon  the  prices  which  tiiey 
would  pay  for  milk  at  the  country  points,  thereby  eliminating 
competition  as  to  price  between  the  defendants,  Held  to 
show  a  combination  which  was  prima  facie  unreasonably 
extensive  and  therefore  illegal.  U,  8.  v.  Tf  A#iftf  et  al, 
212  P.,  471,  •—454 

77.  Same — ^Hot  Defective  for  Falling  to  Allege  What  Itaoportion  of 
Xilk  Purchased  Came  from  Outside  Kassachusetts. — ^An  indict- 
ment, which  charges  a  combination  in  restraint  of  interstate 
trade  in  milk,  and  which  alleges  that  defendants  Combined 
to  eliminate  competition  between  themselves  as  to  the  price 
of  milk  purchased  for  resale  In  Boston  and  Worcester,  and 
that  the  milk  purchased  by  them  was  purchased  in  Maine, 
Vertnont,  New  Hampshire,  Connecticut,  and  Massachusetts, 
is  not  defective  for  failing  to  allege  a  restraint  of  interstate 
trade  in  railk»  merely  because  it  does  notaUege  what  propor- 
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tion  of  tlie  tnilk  purchased  under  the  combinattoo  cane  fixHU 
outside  Massachusetts,  since  the  milk  purchased  in  Massa- 
chusetts was  purchased  for  the  purpose  of  adding  it  to  the 
milk  forming  a  part  of  interstate  commerce.    lb.  1^—154 

78.  Same— Vast  Allege  Vaets  WarrantiBg  a  Finding  that  Restraint 

Was  ITnreasonable. — ^An  indictment  charging  a  conspiracy  in 
restraint  of  trade  in  violation  of  the  Sherman  Law  must 
allege  facts  warranting  a  finding  that  the  restraint  was  un- 
reasonable, and  an  indictment  charging  a  conspiracy  in 
restraint  of  trade  in  milk,  which  does  not  show  the  per- 
centage of  milk  bought  by  defendants  for  shipment  and  sale 
in  designated  markets,  nor  allege  f^cts  from  which  it  could 
be  inferred  that  defendants  either  controlled  or  were  dom- 
inating factors  in  any  branch  of  the  milk  business,  was 
demurrable  for  failing  to  allege  an  unreasonable  restraint 
of  trade.    Jb.  5—465 

79.  When  Speeiiio  Intent  Need  Hot  Be  ChaTged.— Persons  purposely 

engaging  in  a  conspiracy  which  necessarily  and  directly  pro- 
duces the  result  which  a  prohibitory  statute  is  designed  to 
prevent  are,  in  legal  contemplation,  chargeable  with  intend- 
ing to  produce  that  result;  and  so  held  that  if  the  details 
of  the  conspiracy  are  alleged  in  the  indictment,  an  allegation 
of  specific  intent  to  produce  that  natural  result  is  not  essen- 
tiaL    27.  £f.  V.  Paltef»,  226  U.  8.,  543.  4—759 

90.  Hussre,  Whether  an  Indictment  Will  Lie  For  a  Oontempt  of  a 
Court  of  the  United  States.    Oompert  v  U.  S..  238  U.  S.,  611. 

4—799 

81.  Same — ^Net  Heeessaxy  to  Allege  or  Prove  All  Conspirators  Pro- 
eeeded  Against  Traders. — ^It  is  not  necessary  for  an  indict- 
moit  under  the  Sherman  Law  to  allege  or  prove  that  all 
the  conspirators  proceeded  against  traders.  Noah  v.  17.  8., 
229  U.  S.,  879.  5—240 

89.  Sane— On  Trial,  Heed  Hot  Prove  Use  of  Svery  Means  Alleged.— 
Where  the  indictment  under  the  Sherman  Law  alleges  numer- 
ous methods  employed  by  the  defendants  to  accomplish  the 
purpose  to  restrain  trade,  it  is  not  necessary,  in  order  to 
convict,  to  prove  every  means  alleged,  but  it  is  error  to  charge 
that  a  verdict  may  be  permitted  on  any  one  of  them  when 
some  of  them  would  not  warrant  a  finding  of  conspiracy.    lb, 

6—241 

88.  Charging  Conspiraey  in  Appointing  Blacklisting  Committee,  to 
Prepare  List  of  TTndesirable  Persons,  and  Befusing  to  Deal 
with  Them,  SniEoiently  Alleged  That  Conspiraey  Was  Entered 
Vpon,  ete.— An  indictment  alleged  that  defendant  entered 
Into  a  coDsspiTBcy  that  they  should  appoint  an  executive  com- 
mittee, that  the  executive  committee  should  constitute  a  Ust* 
ing  committee,  that  tiie  listing  committee  should  cause  a  list 
of  undeairable  persons  to  be  prepared  and  published,  and  that 
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defeBdanta  should  thereafter  refuse  to  have  any  ftirther  busi- 
ness dealings  with  such  blacklisted  persons,  that  the  defend- 
ants did  ai)point  a  listing  committee,  that  in  pursuance  of  the 
oonspiracy  and  to  effect  its  object  the  committee  blacklisted 
a  person  named,  and  defendants  refused  to  deal  with  him, 
thereby  restraining  him  from  carrying  on  interstate  trade. 
Held,  that  this  sufficiently  alleged  that  the  conspiracy  was 
actually  entered  upon  and  engaged  in,  and  the  use  of  the  word 
"  should  **  did  not  render  it  insufficient  in  this  respect  U.  8. 
y.  King,  22Q  P.,  277.  e-417 

84.  flame — Charging  Contpiraoy  Entered  Into  at  Boston,  and  That 
in  Punnance  Thereof  Defendants  Did  Certain  Aets,  Held  Sufl- 
oieat  as  Alleging  Crime  Committed  in  That  Distriet. — ^Au  in- 
dictment for  a  conspiracy  in  restraint  of  trade  alleged  that 
at  Boston,  in  the  district  of  Massachusetts,  the  defendants 
therein  named  unlawfully,  eta,  entered  into  a  conspiracy 
therein  described,  and  that,  in  pursuance  of  such  eonq;>iraey 
and  to  effect  its  object,  they  did  certain  acts.  Held,  that  this 
sufficiently  alleged  a  crime  committed  by  each  of  the  defeod- 
ants  within  the  district  of  Massachusetts.    lb,  6 — 418 

Si.  Charging  That  by  Beasoa  of  Coaspiraoy  Blacklisted  Dealers 
Could  Hot  Seoure  Potatoes  to  Supply  Their  Trade,  Bzoept  from 
Conspirators,  Held  Suffloient. — ^Where  an  indictment  against 
the  members  of  a  potato  shippers*  association,  the  members 
of  which  controlled  75  %  of  an  especially  desirable  variety  of 
potatoes,  for  conspiracy  in  restraint  of  trade,  alleged  that  per- 
sons engaged  in  buying,  selling,  or  dealing  in  such  potatoes 
could  not  obtain  sufficient  quantities  to  meet  their  legitimate 
demand  unless  potatoes  were  supplied  them  by  such  members, 
it  sufficiently  appeared  that  it  was  intended  to  restrain  the 
trade  of  persons  blacklisted  by  the  association,  as  the  refusal 
to  do  business  with  them  would  restrain  their  trade,  and  the 
intent  must  be  presumed  from  the  act  itself.    lb,  6 — 420 

€&  The  Objeet  of,  Is  to  Furnish  Acoused  With  a  Description  of  the 
Charge  Against  Him,  as  Well  as  to  Inform  the  Court  of  the 
Pacts  Alleged.— The  object  of  an  indictment  is,  first,  to  fur- 
nish accused  with  a  description  of  the  charge  against  him 
which  will  enable  him  to  make  his  defense,  and  to  avail  him- 
self of  his  conviction  or  acquittal  for  protection  against  a 
further  prosecution  for  the  same  charge,  as  well  as  to  in- 
form the  court  of  the  facts  alleged,  so  that  it  may  decide 
whether  they  are  sufficieot  in  law  to  support  a  conviction,  if 
one  should  be  had.     U.  8.  v.  Ri$Uelen,  288  F.,  796.         S— 628 

S7.  Same — Charging  that  Defendants  Conspired  lo  Interfere  with 
Comaeroe,  etc.,  by  Organising  Strikes,  ete.,  Is  Sufloient  to 
Charge  an  Offense,  etc. — An  indictment  charging  that  de- 
fendants, in  violattoa  of  I  1  of .  the  Sherman  Lawi  making 
eg826*— 18 ^IB 
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illegal  every  conspiracy  in  restraint  of  trade  or  commerce 
among  the  several  States  or  witb  foreign  nations,  con^ired 
to  interfere  with  commerce  between  American  manufacturers 
of  war  munitions,  who  were  too  numerous  to  be  named,  and 
the  countries  of  Great  Britain,  France,  Russia,  and  Italy,  by 
organising  strikes,  fomenting  labor  troubles,  and  by  other 
means  hindering  the  production  of  such  munitions,  as  well  as 
their  transportaticw,  is  sufficient  to  charge  an  offense  appris- 
ing the  conspirators  of  the  charge  against  them  and  of  the 
means  by  which  they  intended  to  carry  out  their  conspiracy. 
Ih.  6— Nil 

tS.  Same — ^Whieh  Laeks  a  Statemeat  of  Essential  Facts,  Can  Hot  Be 
Aided  by  a  Bill  of  Parttoulars.— A  bill  of  particulars  can  not 
aid  an  indictment  which  lacks  a  statement  of  the  essential 
ftects  to  constitute  the  offense  charged,  but  is  appropriate 
where  there  is  a  good  indictment,  and  defendants  desire  to 
be  more  particularly  informed  as  to  matters  which  will  aid 
them  in  their  defense.    lb.  6—682 

S9.  Where  There  Is  Identity  of  Parties  and  of  Sabjeet  Matter  la- 
dietments  Charging  Ylolations  of  JHlTereAt  Laws  May  Be 
Consolidated  and  Tried  Together. — ^Defendants  were  charged 
with  a  conspiracy  to  do  acts  in  restraint  of  trade,  in  viola* 
tion  of  the  Sherman  Law,  and  also  with  a  conspiracy,  under 
section  87  of  the  Criminal  Code,  to  violate  section  18  thereof, 
declaring  that  whoever,  within  the  territory  or  Jurisdiction 
of  the  United  States,  begins  or  sets  on  foot  or  provides  or 
prepares  the  means  for,  any  military  expedition  or  enter- 
prise, to  be  carried  on  from  thence  against  the  territory  or 
dominions  of  any  foreign  prince  or  state  or  people  with  whom 
the  United  States  are  at  peace,  shall  be  punished.  The 
indictment  under  the  Sherman  Law  charged  no  overt  act, 
but  charged  that  the  conspiracy  was  entered  into  within 
the  district,  while  the  indictment  under  section  87  charged 
the  commission  of  an  overt  act  within  the  district,  although 
the  contemplated  activities  would  take  a  wide  range.  Both 
conspiracies  were  directed  against  the  munitions  trade  of 
the  United  States  with  France,  Russia,  England,  and  Japan, 
and  defendants*  purpose  was  to  prevent  the  shipment  or 
transportation  of  munitions  of  war  to  such  countries,  either 
by  destroying  munition  plants  in  the  United  States  or  de- 
stroying ships  and  railroads  outside  of  the  United  States 
engaged  in  carrying  munitions.  Held  that  as  there  was  an 
identity  of  parties  and  of  subject  matter,  and  both  con- 
spiracies were  entered  into  in  the  same  district,  though  de- 
fendants were  indicted  under  the  Sherman  Law  for  their 
conspiracy  against  munition  plants  in  the  United  States, 
the  indictments  should  be  consolidated  and  tried  together 
tor  oonvoilence.    (7.  8.  v.  Bopp,  287  F.,  286.  •—706 
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ta  WliftA  AUegw  Tacts  Suffleiettt  In  Law  to  Buftatai  ft  CoaTlotloA, 
ftftd  TanlaliM  Aeemed  Bueh  Betoriptloa  of  Ohmrge  as  Will 
Bmable  Him  to  Hake  Hli  ]>of oiise,  Xi  Bufleieiit— Under  Bey. 
8tat,  section  1Q25»  which  provides  that  no  indictment  sliall  be 
deemed  insafflcient  by  reason  of  any  defect  or  imperfection 
of  form  only,  which  shall  not  tend  to  tiie  prejudice  of  the 
defendant,  ui  indictment  la  sniBcient  which  contains  a  suf- 
ficient aocosatlon  of  crime,  and  alleges  fticts  which  are  suf- 
ficient in  law  to  sustain  a  conviction,  and  which  furnish  the 
accused  with  such  description  of  the  charge  against  him  as 
wiU  enable  him  to  make  his  defense,  and  avail  hims^  of 
his  conviction  or  acquittal  for  protection  against  future  pro- 
ceedings for  the  same  offense.    Knauer  v.  U.  8.,  281  F.,  12. 

6-«l 

•1.  8aaM--7or  Oomsplraey  to  Ttolate  a  Law,  Heed  Hot  Bet  Out,  With 
Partiealarity,  Law  to  Be  violated. — In  an  indictment  for  con- 
spiracy to  violate  the  laws  of  the  United  States,  the  con- 
spiracy itself  is  the  gist  of  the  offense,  and  the  law  to  be 
violated  need  not  be  set  out  with  the  particularity  required 
If  its  direct  violation  were  charged,    /ft.  6— €01 

9S.  8ame~-7or  Coasplraoy,  Heed  Hot  Aver  That  Sefeadamts  Wert 
Xttgaged  in  Zntentate  Oonneroe,  Hor  an  Overt  Aot,  Hor  That 
It  Was  SueoessfaL — ^An  indictmoit  for  conspiracy  in  restraint 
of  interstate  trade  or  commerce,  under  the  Sherman  Law* 
need  not  aver  that  defendants  were  engaged  in  interstate 
commerce,  nor  the  doing  of  an  overt  act,  nor  that  the  cour 
splracy  was  successful,    /ft.  €--002 

9S.  Same — ^Mutt  Aver  Partieulars  of  Offense,  When  Definition  of  Xa- 
eludes  Generic  Terms. — ^When  the  definition  of  an  offense, 
whether  it  be  by  common  law  or  by  statute,  includes  generic 
terms^  it  is  not  sufficient  that  an  indictment  charge  the  of- 
fense in  the  same  generic  terms,  but  it  must  aver  the  particu- 
lars,   /ft.  0—008 

04.  Combination  of  Xanttfaeturcrs  Xaldng  Hon-Competing  Machin- 
ery Hot  an  OfTensc  Under  the  Sherman  Law. — ^The  district 
court  rightly  held  that  the  counts  under  review  of  the  in- 
dictment against  various  persons  for  combining  their  busi- 
nesses of  manufacturing  patented  machines  for  making  dif- 
ferent parts  of  shoes,  and  not  competing  with  each  other, 
did  not  constitute  an  offense  under  the  Sherman  Law.  U,  fif. 
V.  Winslaw,  227  U.  S.,  217.  §—212 

08.  Hitld  Insuflcient  on  Demurrer,  as  to  Certain  Defendants,  Involves 
a  Construction  ef  the  Indictment,  Hot  Bcvitwable  In  Supreme 
Coart  at  Instancis  of  the  Oovemmcnt.-— A  decision  of  a  Fed- 
eral district  coart  on  demurrer,  that  the  averments  of  an  in- 
dictment charging  violations  of  the  Sherman  Law  were  not 
sufficient  to  connect  the  individual  defendiants  with  the  offense 
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charged,  Is  a  oonstrnction  of  the  Indktmenl,  and  wmw  so*  to 
reviewed  in  the  Supreme  Ck>nrt  at  the  iosteaeeer  the  Qov^n- 
ment    U.  B.  y.  Pacific  4  AreUo  R.  d  ».  Oo^  57  U  EkL,  742. 

6—288 

M,  AgaiAit  Ce»eat  Tnut,  Held  Bniliolc&t— An  indictment  alleged 
that  various  corporations  or  companies  located  in  Northern 
and  Southern  Gallfomia,  Oregon,  and  Washington  were  man- 
ufacturing cement  for  the  gen«al  trade  and  ^Higigpd  in  inter- 
state commerce ;  that  they  were  reiHnesented  hy  certain  olllcers 
and  managers,  who  promoted  and  carried  on  the  business; 
that  such  officers  and  managers  knowingly,  by  concerted 
action,  carried  on  the  business  of  such  concerns  without  com- 
petition as  to  the  price  of  th^r  cement,  and  by  the  same  con- 
certed action  prevented  the  Southern  California  company 
firom  seUing  or  consigning  cement  for  sale  in  Washington  mr 
Oregon,  the  Northern  Gallfomia  companies  tnm  selling  or 
consigning  for  sale  in  Washington,  the  Washington  company 
from  doing  the  same  in  Oregon  or  California,  and  the  Oregon 
company  as  to  Washington  and  California,  and  had  prevented 
the  Northern  California  and  Oregon  companies  from  sdling 
in  Oregon  otherwise  than  upon  arbitrary  and  non-competitfve 
prices  fixed  and  agreed  upon  in  advance;  and  that  bgr  reason 
thereof  consumers  had  l)een  compelled  to  pay  arbitrary 
prices  greatly  in  excess  of  the  price  at  which  they  would 
have  secured  such  cement,  but  for  the  combination.  ifeM, 
that  the  indictment  was  sufficient,  as  it  would  enable  the  de- 
fendants to  prepare  their  defense  and  to  defeat  any  subse- 
quent prosecution  for  the  same  offense,  and  enable  the  court 
to  determine  that  a  combination  existed,  that  defendants 
were  engaged  therein,  and  that  the  restraint  of  trade  was 
undue  or  unreasonable.     U.  8.  v.  CoweU,  248  P.r  732.    •—1006 

97.  Same— AUegatioas  of,  as  to  Yeaue,  Held  Safteient-— The  objec- 
tion that  no  venue  was  laid  in  the  above  described  indictment* 
held  without  merit    Ih.  •—1607 

68.  Same — AUeglag  Parties  En0aged  in  OomMaatlon  Between  Speoi- 
fled  Satesy  SuAoiently  Alleges  Tiaie  of  Offense. — An  indictment 
for  combining  and  engaging  in  a  monopoly  in  restraint  of 
Interstate  commerce  sufficiently  all^pes  the  time  of  the  offense 
by  alleging  that  the  parties  were  engaged  in  the  unlawful 
combination  or  contract  between  spedfled  dates,  as  the  offense 
is  a  continuing  one  and  the  parties  are  transgressing  the 
statute  white  engaged  in  the  operation  of  the  design  or  In 
carrying  it  into  efl^ect    lb.  6—1005 

66.  Oaiae— Tor  Sngaging  in  a  lfonopoIjr»  Xnst  CMve  Vartttulars. — 
An  indictment  for  combining  and  engaging  in  a  monopoly  in 
restraint  of  interstate  trade  and  eonynerce  must  give  particu- 
lars^ and  not  rely  staaply  on  Uie*  words  of  the  statute.    Ih. 

6—1006 
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(□nUDUCTLT.    See  Incxdentaixt. 
mBXMBJOaXT  OW  PATSVT8.    See  Patsntm. 
JJIJiniCTXOHB. 

1.  Xuft  Be  Brought  by  tke  OoTdrnment— The  flMnium  law  doei 

not  authorize  the  bringing  of  injonctlon  suits  or  suits  in 

equity  by  any  parties  except  the  Government    BlindeU  v. 

Sagan,  54  F.,  40.  1-^106 

Case  affirmed,  56  F.,  696  (1—182). 

X  Sane.— The  intention  of  the  SheraMa  Iaw  was  to  liaat  direet 
proeeedlags  in  equity  to  prevent  and  restrain  snch  viola- 
tions of  that  law  as  cause  injury  to  the  general  pub- 
lic, or  to  all  alike,  merely  from  the  suppression  of  com- 
petition in  trade  and  oammerce  among  the  several  States  -and 
with  foreign  nations,  to  those  instituted  in  the  name  of  the 
United  States,  under  section  4  of  the  act,  by  district  attor- 
neys of  the  United  States,  acting  under  the  direction  of  the 
▲ttornc^yOeneral ;  thus  securing  the  enforcement  of  the  act, 
so  far  as  such  direct  proceedings  in  equity  are  cpncerned, 
according  to  some  uniform  plan,  operative  throughout  the 
entire  country.  Aftmietoto  v.  Northern  SeourUiet  Co.,  194 
U.  S.,  48.  »-588 

S.  The  right  to  bring  salts  for  injnnstion  under  section  4  of  the 
Sherman  Law  is  Uaiited  to  suits  instituted  on  behalf  of  the 
Ooveniment    Oreer,  MiUM  d  Co.  v.  StoUer,  77  F.,  1.      1—620 
[But  see  Section  16  of  the  Clayton  Law,] 

4.  iaits  in  BquHy  to  Bestrain  Can  Be  Brought  Only  by  the  Valted 
itates. — ^An  agreement  or  combination  in  violation  of  the 
Sherman  Law  can  not  be  declared  null  and  void  in  equity 
at  the  suit  of  retail  dealers  engaged  in  purobasing  and  :|ell- 
Ing  the  product  of  a  company  sought  to  be  eempelled  to 
join  such  combination*  but  having  no  contract  wi^  it  for 
the  purchase  of  sueh  product  Such  a  result  can  only  be 
accomplished  at  the  suit  of  the  United  States.  .  Leonard  v. 
Ahtiter^Drwrv  Brewing  Oo^  26  Aw.  (D.  a>  Gases,  161. 

»— 14 

•.  When  lajuaatlpn  WUl  lie  at  the  Suit  of  Vasty  Zninred.— But 
where  snch  retail  dealers  show  that  they  have  established 
a  profitable  business  in  selling  the  product  of  the  company 
BO  soqghit  to  he  coerced,  which  Is  unwlUIng  ts  advaacei-the 
price  of  the  product,  but  wishes  to  continue  to  sell  to  them 
mt  the  lower  prioe,  hut,  IntimldsAed  by  the  tlwreats  of  the 
associstton,  such  company  is  about  to  yield  to  its  demands, 
and  will  do  ao  unless  restraiaied,  in  which  event  there  will 
be  an  advance  in  prices*  and  such  dealers  may  thereupon 
be  alletted  as  customers  to  some  other  member  ef  the  imst 
against  their  will,  and  be  unable  to  pwrfhaso  the  product 
Ibey  have  been  dealing  in  eiven  at  the  advnnoed  price,  and 
thalr  hasMpeis  irIU  ha  go  ^astnegied-Mi  JMuoetton  viii  lie  at 


Digitized  by 


Google 


278  IHJTTNOTIOK. 

Index— Digest 
fheir  snit  to  prevent  the  doing  or  continuing  of  the  wrongful 
acts,  the  remedy  at  law,  if  any,  even  under  the  statute  giving 
threefold  damages,  being  Inadequate,  and  consequential  dam- 
ages, such  as  loss  of  trade  and  profits  and  failure  of  credit 
and  business  not  being  ordinarily  recoverable  at  law.     /6. 

»— 16 
C  CombiiLatioiLt  may  be  enjoined  if  the  objects  of  the  association 
are  such  as  to  violate  the  Sherman  Law  prohibiting  com- 
binations in  restraint  of  Interstate  commerce,  and  combina- 
tions and  conspiracies  to  monopolize  Interstate  commerce. 
Manaroh  Tohiiooo  Work$  v.  American  Tobacco  Co.,  165  F., 
779.  »— «42 

7.  Same — ^BiU  by  Stoekholder. — A  bill  by  a  stockholder  of  a  cor- 

poration, who  is  also  an  ofRcer  and  director,  to  enjoin  the 
voting  of  stock  by  another  corporation  for  the  alleged  pur- 
pose of  dianging  the  management  in  its  own  interest  and 
creating  an  illegal  monopoly  to  the  detriment  of  the  mi- 
nority stockholders,  shows  such  a  special  interest  in  com- 
plainant as  distinct  from  the  public  and  such  t^ireatened 
irreparable  injury  to  his  rights  as  to  Justify  the  granting 
of  a  preliminary  injunction.  BigeUno  v.  Caluinet  d  Becla 
Mk^mg  Co.,  155  P.,  880.  8—819 

8.  Preliminary  Injanetion — er<mnd8.~Tfae  bill   of  a  stockholder 

and  supporting  affidavits  held  to  make  a  showing  which 
entitled  him  to  a  preliminary  injunction  to  restrain  defend- 
ant from  voting  stock  to  change  the  officers  and  manage- 
ment of  the  corporation  pending  a  hearing  on  ttie  merits.    /5. 

S— 812 
t.  Xember  Who  Hat  Withdrawn  from  Oombination  Kot  flnbjeet  to 
Suit— A  member  of  a  combination  In  restraint  of  interstate 
commerce,  in  violation  of  the  Shaman  Law,  who  has  in 
good  faith  withdrawn  from'  such  combination,  is  not  subject 
to  a  suit  for  injunction  under  section  4  of  the  act;  nor,  if 
such  member  is  a  corporation;  is  the  tart  that  a  minority 
part  of  its  stock  is  owned  by  members  of  the  combination 
suffieietit  to  sustain  such  a  suit,  in  the  absence  of  proof  ithat 
such  ownership  is  emiHoyed  to  aid  the  combination.  U.  S.  v. 
du  Pont,  etc.,  Co.,  188  F.,  129.  •     4-^842 

la  flame— mnority  fltocKheldert  Hot  flnbjeet  to  flttit— A  minority 
stockholder  in  a  corporation,  who  Is  not  an  officer  and  takes 
no  part  in  the  management  of  its  business,  IS  net  subject 
to  a  suit  for  injunction  under  the  Sherman  Low*  because 
the  corporation  may  be  a  party  to  a  contract  or  c^nibination 
to  restrain  or  monopolise  interstate  commerce.    Itf.      4—846 

11.  Xmdneinfl  Violation  of  Oontraeti— flnffloieney  of  WIL-'^  bill  by 
a  manufacturer  of  proprietary  medletnes,  ilold  '■  only  to 
wholesale  and  retail  druggists  having  direct  icootHicts  with 
complainant*  to  enjoin  defendant  f^om  Indnbing  such  cos- 
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tomera  to  break  mch  contracts  by  selling  to  defen«lant  In 
▼iolation  of  their  terms,  is  sufficiently  certain,  although  it 
does  not  cfpecify  the  customers  who  have  so  been  Induced 
to  violate  their  contracts,  where  it  ^ows  that,  before  re- 
selling the  medicine  so  procured,  defendant  removes  the 
cartons,  lah^  and  serial  numbers  from  the  bottles,  so.  that 
they  can  not  be  traced  to  any  particular  customer.  Dr.  Miies 
Medical  Co.  v.  Jaynes  Drttg  Co.,  149  F.,  84a  S--106 

18.  Same.— ^uch  a  bill  states  a  cause  of  action  for  an  injunction 
where  the  contracts  sought  to  be  protected  are  lawful.    lb, 

3—107 

13.  Tor  Simulation  of  Labels  and  Packages  of  Competitor. — Ck>m- 

plainant  and  its  predecessors  in  business  from  about  1880 
made  and  sold  a  brand  of  plug  tobacco  known  as  "  Schnapps," 
and  in  1884  commenced  placing  upon  the  plugs  tin  tags  of 
rhomboid  shape,  and  having  a  dark  background  with  the 
word  "  Schnapps  "  thereon  in  red  letteis  slanting  backward, 
which  tag,  as  shown  by  the  evidence,  was  noyel  and  distinc- 
tive. During  the  following  12  years  nearly  800,000j000  of 
sudi  tags  were  used,  and  also  several  miUions  of  advertise- 
ments, hangers,  etc.,  were  sent  out  having  thereon  pictures 
of  such  tag  which  came  to  be  known  throughout  the  South- 
em  States  as  the  distinctive  mark  of  the  Schnapps  brand. 
Many  of  the  retail  customers  were  unable  to  read,  but 
identified  complainant's  tobacco  entirely  by  the  tag,  and  the 
sice  and  sliape  of  the  plug.  Later  defendant  put  upon  the 
market  a  cheaper  grade  of  tobacco  in  plugs  of  the  same  sise 
and  shape,  and  with  tags  thereon  of  the  same  sice,  stupe, 
style,  and  color ;  the  only  difference  being  in  the  name  which 
was  ''Traveller*'  instead  of  ''Schnapps,"  which  difference 
could  not  be  distinguished  at  a  short  distance.  The  evidence 
showed  that  the  simulation  was  intended  to,  and  did  in  fact, 
deceive  customers  who  intended  to  buy  complainant's  prod- 
uct Seld,  that  such  simulation  constituted  unfair  competi- 
tion and  entitled  complainant  to  an  Injunction.  BeumMt 
Tobacco  Co.  V.  AUen  Bros.  Tobacco  Co.,  151  F.,  888.       3—154 

14,  The  fourth  section  of  the  Sherman  l4iw  invests  the  Oovem- 

meM  with,  full  power  and  authority  to  bring  a  suit  to  let 
aside  an  agreeaMit  between  ooaq^eting  railroads  for  the 
rfgu]ati.en  of  rates  aad;tfO  have  an  association  founded  for 
that  purpose  dissolved  and  its  members  enjoined  from  carry- 
ing out  the  tevyns  of  the  agreement  V.  9.  v.  Tfa$^MU4gmri 
Ft.  Xsstk,  106  U.  B.,  290.  1—648 

IC  Jurisdiction  of  Giiionit  Courts. — ^The  circuit  courts  have  Juris- 
diction under  the  Sherman  Law,  to  issue  inJunctioDS  to  re- 
stnOn  nod  punlah  violatioiui  of  that  aet  I7.fi.  v.  A^fer,-^ 
r.,824.  1—294 
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16.  iame— TeehBlMa  D«f eets  1^  BilL--That  a  biH  for  such  Injune- 

tton  contains  no  prayer  for  process,  this  being  a  mere  tech- 
nical defect,  although  it  renders  the  bm  demnrrable,  does 
not  affect  the  jurisdiction  of  the  court  or  render  the  injunc- 
tion issued  th^eon  yoid.    lb.  1 — ^297 

17.  Same— Befeadaats  ITet  Vamed  in  Bill,  Kor  Serred  with  Sab- 

yoBaa. — ^An  injunction  for  such  purpose  becomes  binding,  as 
against  one  not  named  In  the  bill,  and  not  served  with  sub- 
poena, when  tiie  injunction  order  is  served  on  him  as  one  of 
the  unlmown  defendants  r^erred  to  in  the  bllL    lb.     1 — ^290 

IB.  Same — ^Proeeediagi  to  Fnnish  Yiolatloa. — ^An  Information  to 
punish  violation  of  such  an  injunction  order  which  fails  to 
allege  that  the  order  was  a  lawful  one,  In  the  language  of 
the  statute,  or  that  the  person  charged,  not  named  in  the 
order,  was  one  of  the  unknown  parties  referred  to  therein, 
or  that,  eitiher  by  his  words  or  his  acts,  he  was  engaged  in 
al<Ung  the  common  object  with  other-  members  of  the  alleged 
combination,  lacks  the  necessary  certainty.    Ih,  1 — 900 

le.  B^aity  JarlidietlOA— Power  to  Enjoin— Bight  to  Jary.— The 
power  given  by  section  4  of  the  Sherman  Law,  to  circuit 
courts  "to  prevent  and  restrain  violations"  of  the  act  is 
not  an  invasion  of  the  ri^t  of  trial  by  jury,  as  the  jurisdic- 
tion so  given  to  equity  will  be  deemed  to  be  limited  to  such 
cases  only  as  are  of  equitable  cognizance.  17.  8.  v.  DebM, 
^  F.,  724.  1— «28 

IBee  aUo  U.  fif.  v.  EMoH,  64  F.,  27  (1--811),  and  U.  8.  v.  Agler, 
62  F.,  824  (1—294). 

$0.  Obftmetioa  of  Xails—Jarisdietion  of  Oireait  Gourt— The  cir- 
cuit court  has  power  to  issue  its  process  of  injunction  upon  a 
complaint  whldb  clearly  shows  an  existing  obstruction  of 
artificial  highways  for  the  passage  of  interstate  conunerce 
and  the  transmission  of  the  mails,  not  only  temporarily 
existing,  but  threatening  to  continue.  In  re  Debs,  158  U.  S., 
564.  1—565 

SI.  flame— ViolattoA  of  Injaaottoa— Ooatompt — Su<^  an  injunction 
having  been  issued  and  served  upon  the  defendants,  the 
circuit  court  had  authority  to  inquire  whether  its  oi^rs 
had  been  disobeyed,  and  when  it  Ibund  ttot  th«y  had  been 
disob^ed,  to  proceed  under  Revised  Statutes,  seetion  725, 
and  to  enter  the  order  of  pimtehment  complained  of.    lb. 

1—697 

•t.  ginie  gttbeai  Osrpui.— The  circuit  court  having  tM  jurisdic- 
tion in  the  premises,  its  findings  as  to  the  act  of  disobedience 
•are  not  open  to  review  on  nabmi'-^»rpu$  iXL  this  or  «iny  other 
eolrt    n.  1— 1»8 

'  «flSw  Ufosoelaeat-^Osateaipt.-^^'^Rie  pMMedtog  b|y  Injunction  is  of  a 
civil  character,  and  may  be  enforced  by  prooeedlags  in  con- 
tempt   lb.  1— W7 
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H.  t«eh  prMtodlAgs  are  aot  in  exeoutioiL  of  tbe  arinljMil  Uwi  of 
the  land.    lb.  1—007 

fUL  Penalty  for  Contempt  no  Defense  in  Criminal  Aelion."The  pen- 
alty for  a  violation  of  an  injunction  is  no  substitute  for»  and 
no  defense  to,  a  prosecution  for  any  criminal  offense  com- 
mitted in  the  conrse  of  snch  violation.    Jb,  1 — 007 

96.  Ohstraotlon  of  mailroada.— An  injunction  will  lie  under  section 
4  of  the  Sherman  Law  to  restrain  a  combination  whose 
professed  object  is  to  arrest  the  op^ ation  of  the  railroads 
whose  lines  extend  from  a  great  city  Into  adjoining  States 
until  such  roads  accede  to  certain  demands  made  upon  than, 
whether  such  demands  are  in  themselves  reasonable  or  un- 
xeasonable»  just  or  unjust  Such  a  combination  is  an  unlaw- 
ful conspiracy  in  restraint  of  trade  and  commowe  among 
the  States,  within  the  meaiOng  of  section  4  of  that  act 
U.  8.  y.  BUiatt,  62  F.,  801.  1—282 

Demurrer  overruled,  64  F.,  27  (1— ail). 

S7.  Same— Power  of  Congress  to  Authorise.— Section  4  of  the  Sher- 
man Law,  which  provides  that  the  circuit  courts  of  the 
United  States  have  jurisdiction  to  restrain  combinations  and 
conspiracies  to  obstruct  and  destroy  interstate  commerce, 
before  such  objects  are  accomplished,  Is  not  void  for  want 
of  power  in  Congress  to  authorize  such  proceedings.  U.  8.  v. 
BlUott,  64  F.,  27.  1—811 

M.  Znjanetion  Order— Persons  Hot  Hamad  in  Bill. — Under  section  5 
of  the  Sherman  Law,  an  injunction  order  In  an  action  to 
enjoin  an  illegal  conq^^iracy  against  interstate  commerce  may 
provide  that  it  shall  be  in  force  on  defendants  not  named  in 
the  bill,  but  who  are  within  the  terms  of  the  order,  where  it 
also  provides  that  it  is  opearattve  on  all  pecsons  acting  in 
concert  ¥^th  the  designated  conspirators,  though  not  named 
in  the  writ,  after  the  commission  of  some  act  by  them  in 
furtherance  of  the  conspiracy,  and  service  of  the  writ  on 
them.    lb.  1—822 

M.  Strike— Xnterforeroe  with  Interstate  Commsroe. — ^Where  an  in- 
junction is  asked  against  the  interference  with  interstate 
commerce  by  combinations  of  striking  woriunen,  the  fact 
that  the  strike  Is  ende^  and  labor  resumed  since  the  filing 
of  the  bill  is  no  ground  for  refusing  the  injiuictlon.  The 
invasion  of  rights,  especially  where  the  lawfulness  of  the 
invasion  is  not  disclaimed,  authorises  the  injunctten.  V.  8. 
V.  WarkMHfmen's  Ameilg.  OownM^  54  F.,  994.  1—110 

Case  alBrmed,  57  F.,  86  (1—194). 

SO*  Znjnnotton  in  Horthen  Seonrittes  Case  no  Invasion  of  States' 
Xlghte  te  Create  Corporations; — ^The  enforcement  of  the  pro- 
vlfllens  ef  the  Sherman  Law  by  n  Fedei»l  c<Mirt  dscree 
eojolsybng  a  ootpoisatimi  organised  in  yursnanee  0t  a  com- 
bination of  stockholders  in  two  competing  interstate  rail- 
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w«7  compenies  for  the  purpose  of  aoqnlHiig  a  eontroltliig 
interest  in  the  capital  stock  of  sach  companies,  from  ex- 
ercising the  power  acquired  by  such  corporation  by  lirtne 
of  its  acquisition  of  such  stock,  does  not  amount  to  an 
invasion  by  the  Federal  Government  of  ttie  reserved  rights 
of  the  States  creating  the  several  corporations.  Northern 
SeowriUeM  Co.  j.  UniML  State;  103  V.  8.,  197  (48  L.  ed., 
e79).  t--342 

SI.  Same.— A  federal  ooart,  by  its  decree  in  a  suit  instituted  under 
the  authority  of  section  4  of  the  Sherman  Law,  to  prevent 
and  restrain  violations  of  the  act,  may  properly  enjota 
a  corporation  organized  in  pursuance  of  a  combination  of 
stockliolders  of  two  competing  interstate  railway  companies 
for  the  purpose  of  acquiring  a  controlling  Interest  in  the 
capital  stock  of  such  companies,  ftom  aequlrlag  aiiy  far- 
ther stock  therein,  ftom  voting  sucli  stock  as  it  then  holds 
or  may  subsequently  acquire,  and  from  ezereiiiag  any  ooa- 
trol  over  the  railway  eompaaiet  by  vtrtae  of  Its  keldingi, 
and  may  restrain  the  railway  companies  from  permitting 
or  suffering  any  such  action  on  the  part  of  the  stockholding 
corporation,  and  from  paying  any  dividends  on  account  of 
the  stock  held  by  It  S— 489 

S8.  Allowance — Comparative  Hardship  or  Xttconvenience. — ^In  an  ap- 
plication for  a  preliminary  injunction  to  prevent  the  North- 
em  Securities  Company  from  parting  with,  disposing  of, 
transferring,  assigning,  or  distributing  the  stock  of  the 
Northern  Pacific  Railway  Company,  or  any  part  thereof,  by 
reason  of  the  decision  of  the  Supreme  Court  In  the  Northern 
Securities  Company  case  (198  U.  S.,  197),  during  the  pend- 
ency of  a  suit  to  determine  the  rights  of  the  Northern  Pa- 
dflc  Company  in  regard  to  such  return  or  distribution,  JETsId, 
That  the  preliminary  Injunction  should  issue,  regard  being 
had  to  the  comparative  hardship  or  convenience  to  the 
respective  parties  resulting  from  the  awarding  or  denial  of 
the  injunction.  Harritium  v.  Northern  8eeuritie$  Co.,  182 
P.,  464.  S-«7 

•  Reversed  by  Circuit  Court  of  Appeals,  184  F.,  881  (S— 619). 
Action  of  Circuit  Court  of  Appeals  affirmed  by  Supr^ne  Court 
197  U.  S.,  244  (S— 669). 

SSl  Same.— Where,  in  a  doubtful  case,  the  denial  of  a  preliminary 
Injunction  would,  on  the  assumption  that  the  complainant 
ultimately  will  prevail,  result  in  greater  detriment  to  him 
than  would,  on  the  contrary  assumption,  be  sustained  by  the 
defendant,  through  its  allowance,  the  injunction  usually 
should  be  granted,    /d.  8—604 

Si.  Same; — The  balance  of  eonvenlence  or  hardship,  ordinarily  is  a 
factor  of  oontroUing  importance  iu  cases  of  sidNrtantial  doubt 
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flsiisting  at  the  time  of  granting  or  refosing  the  preliminary 
injanction.    lb.  S— 004 

L-^neh  douht  may  relate  either  to  the  faeti  or  to  the  law 
of  the  case,  or  to  hoth.  It  may  equally  attach  to,  or  widely 
▼ary  in  degree  as  between,  the  showing  of  the  complainant 
and  of  the  defendant,  without  necessarily  being  determina- 
tive of  the  propriety  of  allowing  or  denying  the  Injunction. 
Jb.  S— 605 

S8.  Same — ^Pretenration  of  Fund. — ^Where  the  sole  object  for  which 
an  injunction  is  sought  is  the  preservation  of  a  fund  in 
controversy,  or  the  maintenance  of  the  status  quo,  until  the 
question  of  right  between  the  parties  «an  be  decided  on  final 
hearing  the  injunction  properly  may  be  allowed,  although 
there  may  be  serious  doubt  of  the  ultimate  success  of  the 
complainant    lb.  S— 006 

87«  Same.— While  the  oontideration  that  an  aypeal  dees  not  Ue 
from  aa  interlooutory  deoree  denying  a  pr^iminary  injunc- 
tion is  entitled  to  no  weight  where,  on  the  application.  It 
clearly  appears  that  the  complainant  can  not  prevail  on  the 
final  hearing,  it  is  often  of  oontroUin^  importanee  where,  on 
such  application,  there  is  room  for  reasonable  doubt  at  to 
the  ultimate  remit    lb,  %—9n 

M.  Vreliminary  lajanotlone-'Where  Material  Allegations  Are  De- 
nied.—Where  the  material  allegations  of  a  bill  filed  by  the 
-  United  States  against  various  coal  companies,  under  the 
Bherman  Law,  to  enjoin  their  combination  in  restraint  of 
trade,  are  denied  by  defendants*  affidavits,  a  preliminary  in- 
junction will  not  be  granted,  as  plaintiif  gives  no  indemnifying 
bond  in  case  the  injunction  should  be  dissolved.  U,  B.  v. 
Jellico  Mtn.  Coke  d  Coal  Co.,  48  F.,  898.  1—1 

89.  lajnaetloa  Pendente  Lite — ^Evidenoe. — ^Evidence  that  by  reason 
of  the  action  of  a  combination  of  persons,  the  orew  left  com- 
plainants' ship  as  she  was  about  to  sail,  and  that  another 
crew  could  not  be  procured  for  nine  days,  and  then  only  with 
the  assistance  of  the  police  authorities  and  the  protection  of 
a  restraining  order,  while  other  vessels  In  the  vldnlty  had 
BO  difficulty  in  getting  crews*  is  sufficient  to  autborizd  the 
court  t»  enjoin  interference  with  the  business  of  the  com- 
plainants by  such  combination  pendente  lite.  64  F.,  40, 
afllrmed.    BUndeU  v.  JETe^n,  60  F.,  090.  1--188 

40.  Aestraialng  Ordsn— Xay  Issue  Without  Hetioe.— UnAer  section 

V     ,       4  of  the  Sherman  Law»  a  restraining  order. may  be  issued 

without  notice,  under  the  circumstances  sanctioned  by  the 

established  usages  of  equity  practice  in  other  cases*    WL  S. 

V.  Oool  DetOer^  Assti.  of  Odi.,  85  F.,  262.  1--740 

.41«  Vrellmiaary  Injumetloas — ^Review. — ^Where  the  opinion  of  a  cir- 
cait  court  in  granting  a  prelimintu7  Injuction  Aows  that 
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fhe  Judge  regarded  as  of  contreUing  iniiortaiioe  fbe  fact 
that  an  order  denying  the  Injunction  would  not  be  reyiew- 
jLhte  by  appeal,  the  rule  that  the  appellate  eoart  wtU  net  In- 
terfere with  the  exercise  of  the  discretionary  power  of  the 
court  of  first  Instance  unless  there  i»  strong  reason  for  it 
does  not  apply,  and  the  question  of  the  right  to  the  injuno* 
tion  will  be  determined  on  the  merits.  Northern  SeeuriiieM 
Co.  y.  Harriman,.  134  P.,  331.  •— ttlB 

ReTersing  1S2  F.,  464  (S^-SST). 

48.  «aae---8hoald  Hot  Be  XnjoiBSd  frem  IMttribatint  Asiets.— De- 
fendant ocNrporatlon  having  been  adjudged  an  Illegal  com- 
bination In  sestraint  of  interstate  commerce,  and  enjoined 
from  Yoting  or  receivinir  dividends  on  certain  railroad  stock 
which  it  owned,  but  permitted  to  transfte  the  same  to  Its 
stockholders,  a  plan  adopted  by  its  directors  and  stock- 
holders to  distribute  the  same  pro  rata  among  all  Its  stock- 
holders was  equitable,  and  Its  execution' shoidd  not  be  en- 
Joined,    lb.  »-627 

48.  Bsaie — ^Disient. — ^It  Is  a  proper  exercise  of  dlseretton  for  a 
court  to  grant  a  preliminary  Injunction  where  the  bill  and 
evidence  present  a  prima  facie  case  aad  raise  Important  and 
doubtful  questions  of  law  and  fact,  and,  unless  the  Injunc- 
tion is  granted  to  preserve  the  status  quo  until  the  hearing, 
the  suit  would  be  ineffective ;  and  an  order  for  an  Injunction, 
granted  on  such  grounds  after  the  court  has  given  due  con- 
sideration to  the  balance  of  inconvenience  and  Injury  which 
may  result  to  one  party  or  the  other,  should  not  be  reversed 
by  an  appellate  court  before  the  case  has  been  finally  heard 
and  determined  by  the  court  below  on  fall  proofs  Per 
Gray,  circuit  Judge,  dissenting.    lb.  8—^1 

44.  Bc^ew  of  Order  Granting  Temporary  Zajaaetien.-*-The  Gtrcuit 
CSourt  of  Appeals  will  not  reverse  an  Interlocutory  order 
granting  or  continuing  a  temporary  injunction  unless  it  is 
clearly  shown  that  the  same  was  improvldently  granted  and 
Is  hurtful  to  the  appellant  WorMngmen^s  AnuOff.  OouncU 
V.  U.  8.,  57  F.,  85.  1—184 

'45.  On  Motion  for  Pi^ndnary,  Only  Koceuary  to  Show  Cause  of 
Aotim  Exists,  and  That  Zrreparable  lajary  WtU  Follow 
VnlSM  Protested. — On  motion  for  a  preliminary  injunction  it 
is  only  necessary  to  show  that  a  cause  of  action  exists  and 
that  irreparable  injury  will  be  done  complalnanti  wAess 
they  are  protected.  Irving  t.  JokU  CouneU  of  Oarpenten^ 
etc.,  180  F.,  900.  5—888 

48.  8ame-^a  Bill  to  Bnjoiii,  In junotlon  Is  Vroperlj  Oontinuod  Pend- 
ing the  Aetioa. — On  a  bill  to  enjoin  Interf erenee  with  an  em- 
ployer, as  Injunction  Is  properly  oontlaued  pending  the  aeHon, 
restraining  Individual  defendants  ft^om  catUng'  oa€  employees 
in  other  trades  who  have  no  grievances  against  their  em- 
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ployeraf  aad  from  notifying  owners*  bnlldora,  moA  architects 
and  others  that  they  are  likely  to  have  their  operattons  sus- 
pended if  they  use  complainant's  products.    Ib»  5 — 885 

47«  Ylolation  of,  Hot  Xxcniable  Beoamie  of  lAOk  of  Inteat  to  Do 
So,  or  Beoauso  of  Zgnoranoe  of  Its  Tenai. — Violations  of  an  in- 
junction decree  were  not  excusable  because  those  violating 
it  did  not  intend  to  violate  it  or  were  ignorant  of  the  mean- 
ing of  its  terms.  U.  8,  v.  Southern  WholeBOle  Qrocer^  AM^n, 
a07  F.,  444.  »--826 

48.  Xay  Bi  Oranted  Xestrainiag  Xembers  of  lAbor  UnioiL  from  Vslag 
¥loleaoe  aad  Oooroion  in  Inducing  Smployees  to  Join  the 
Vaion  aad  to  Strike. — ^An  injunction  may  be  properly  granted 
restraining  members  of  a  trade-union  from  using  violence, 
intimidation,  and  coercion  to  induce  employees  to  Join  the 
union  and  to  strike,  but  they  may  not  be  lawfully  restrained 
from  using  persuasion  and  other  peaceable  methods  to  that 
end,  or  ftom  aiding  employees  by  furnishing  them  money 
from  a  relief  fund.  Bittner  v.  West  Va^-PUWrnrffh  Coal  Co., 
214  F.,  718.  f-4B6 

48.  Courts  Caa  Sajoia  Agreemeat  to  Aet  ia  Ooaoert  oa  Pablioatioa 
of  Slgaal  Words  "Vafalr''  aad  <*We  Soa't  PatroBlse."—An 
agreement  to  act  in  concert  on  publication  of  a  signal  makeb 
the  words  used  as  the  signal  amount  to  verbal  acts,  and,  when 
the  facts  Justify  it,  the  court  having  Jurisdiction  can  enjoin 
the  use  of  the  words  in  such  connection ;  and  so  held  as  to 
words  '* unfair"  and  "we  don't  patronise"  as  used  in  this 
case  tor  the  purpose  of  continuing  a  boycott  tifomper^  v. 
BuokM  Stove  d  Range  Co.,  221  U.  S.,  438.  4—780 

18,  Will  Bo  0raatod  aa  Employer,  Where  Members  of  a  Labor  Vaioa, 
Oa  a  Strike,  Vied  Yioleaoe  ia  laterferiag  with  Complaiaaat's 
Batiaen  aad  Aooen  to  Its  Ships. — Section  20  of  the  Clayton 
Law  declares  that  no  restraining  order  or  injunction  shall  be 
granted  in  any. case  between  an  employer  and  employees^  or 
between  persons  employed  and  persons  seeking  employment, 
involving  or  gr#wing  out  of  a  dispute  concerning  the  terms  or 
conditions  of  employment,  unless  necessary  to  prevent  irrep- 
arable injury  to  prt^)erty  or  property  rights,  and  that  no  such 
restraining  order  shall  prohibit  any  person  or  persons, 
whether  singly  or  in  concert,  from  terminating  any  employ- 
ment, or  from  ceasing  to  perform  any  work  or  labor,  or  from 
recommending,  advising,  or  persuading  otibers  bgr  peaceable 
means  to  do  so.  Employees  of  complainant,  a  ship  company, 
engaged  as  a  common  carrier,  which  also  carried  the  malls, 
struck,  and  defendants,  eomposing  the  union  of  which  they 
were  members,  piloted  the  wharves  of  complalnsnt  and  in- 
timidated other  laborers  from  accepting  com|ilalBant*s  ofltes 
of  enplovsnent.  Deftadants  threw  rocks  on  the  wharves, 
and  in  other  ways  interfered  by  violence  with  oonpiainanf s 
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iMUdneBs  and  access  to  Its  ships.  Interstate  connnene  act  eC 
February  4, 1887,  section  3  (24  Stat,  380),  and  section  10,  as 
amended  by  the  act  of  March  2,  1889,  section  2  (25  Stat, 
875),  respectively  dedare  that  every  common  carrier  subject 
to  the  provisions  of  the  act  shall  afford  reasonable  faculties 
for  the  exchange  of  traffic  between  their  respective  lines  and 
for  the  receiving,  forwarding,  and  delivering  of  passengers 
and  property  to  and  from  their  several  lines,  and  that  any 
common  carrier  which  shall  willfully  omit  to  do  any  act  or 
thing  required  to  be  done  shall  be  guilty  of  a  misdemeanor. 
Held,  that,  thouf^  defendants  were  authorised  under  the 
statute  to  persuade  third  persons  to  decline  complainants' 
offers  of  employment  and  to  refuse  to  deliver  goods  to  com- 
plainant or  to  patronize  it  their  interference  with  com- 
plainant's transportation  business  by  violence  was  unlawful 
and  will  be  enjoined,  as  it  would  not  only  expose  complain- 
ant to  loss,  but  to  prosecution  for  violations  of  law.  Alaska 
B.  C.  Co,  V.  Inter.  L<mg8horemen*M  AM'n,  236  F.,  971.      S— 683 

•1.  Kestraining  laterferenoe  by  Pickets  with  Operation  of  telephone 
Company,  Held  Sufficient  ander  Clayton  Law. — An  injunction 
issued  in  a  suit  by  the  subscribers  of  a  tel^hone  company 
whose  employees  were  on  a  strike,  to  compel  the  company  to 
perform  its  contracts,  which  restrained  all  persons  from 
doing  any  act  which  may  interfere  in  any  respect  with  the 
performance  of  those  duties,  is,  in  view  of  the  fact  that  the 
interests  of  the  public  are  paramount  to  the  interests  of  the 
strikers  or  the  employers,  as  definite  as  it  could  be  made  and 
be  effective,  and  complies  with  Clayton  Law,  section  19,  pro- 
viding that  in  any  case  between  employers  and  employees, 
an  injunction  should  specify  in  reasonable  detail  the  things 
enjoined,  conceding  that  that  section  applied  to  sudi  a  suit 
Stephens  v.  Ohio  State  TH.  Co,,  240  Fed.  776.  6    041 

M.  Will  Be  Granted  to  Restrain  Praotioe  of  Kefnsing  to  Carry  Cargo 
for  a  Shipper,  While  Having  Unengaged  Cargo  Spaoe. — Where 
there  was  evidence,  in  proceedings  by  the  United  States 
to  dissolve  a  combination  of  ocean  carriers  under  the  Sher- 
man Law,  that  one  of  the  members  of  the  combination  had 
reused  to  carry  a  cargo  for  a  certain  shipper  when  there 
was  unengaged  space  on  its  vessels,  an  injunction  will  be 
issued  against  the  combination  and  its  members  to  prohibit 
such  practice  in  the  future.  U.  8.  v.  Prince  Line,  Ltd.,  220 
F.,284.  S— 682 

SS.  Ssaie— Will  Hot  Be  Granted  Where  There  Was  Ho  Xvideaoe  That 
a  Provision  for  "  n^htinff  Ships  "  Had  Been  Vsed.— Where  a 
conference  agreem^it  between  ocean  carriers  contained  a 
provision  for  ''fighting  ships,"  but  ttiere  was  no  evidence 
that  one  had  ever  been  used,  no  injunctloii  win  be  granted 
acainst  that  practice.    lb.  i— 684 
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•4.  Xajority  Btoekholden  of  a  Railroad  Held  Not  Entitled  to  Pre- 
liBdnary  Injunetion  to  Bettraia  Consolidation,  Where  for 
Yean,  Throngk  Stoek  Ownership,  They  Were  Under  One  Man- 
agement and  ControL-— Minority  stockholders  of  a  railroad 
company,  Held  not  entitled  to  a  preliminary  injunction  to 
restrain  its  consolidation  with  another  company  on  the  al- 
leged ground  that  it  would  be  illegal  as  in  restraint  of  com- 
petition and  in  violation  of  the  Sherman  Law,  where,  through 
ownership  of  a  majority  of  the  stock  of  one  company  by 
the  other,  they  were,  and  had  been  for  a  number  of  years, 
as  completely  under  one  management  and  control  as  though 
consolidated,  and  during  all  such  time  the  United  States  had 
acquiesced  therein.  DeKoven  v.  L.  8.  d  M,  S.  Ry.  Co,,  216 
F.,  858.  6--475 

M.  Will  Be  Granted  Minority  Stockholders  of  a  Bailread,  Enjoining 
a  Dissolving  of  Contract  Bights  by  Keans  of  a  ConsoUdatton. — 
Where,  under  existing  leases  and  contracts,  the  dividends 
or  annual  returns  on  stock  of  the  H.  Ck)mpany,  a  majority 
of  which  was  owned  by  the  O.  Company,  which  was  oper- 
ating the  H.  Company's  railroad  under  a  lease,  must  be  paid 
before  the  C.  Company's  stockholders  could  obtain  anything, 
and,  if  this  was  not  done,  the  system  by  which  the  C.  Com- 
pany obtained  access  to  its  terminal  station  in  New  York 
City  would  be  disastrously  affected,  and  the  H.  Company's 
shares  were  worth,  by  reason  of  such  guaranty,  many  times 
what  the  shares  of  the  C.  Company  were  worth,  the  minority 
shareholders  of  the  H.  Company  were  entitled  to  enjoin  the 
C.  Company  from  dissolving  such  rights  by  a  consolidation. 
Boyd  V.  N.  y.  d  J£.  B.  Co.,  220  F.,  181.  »-521 

50.  Same — The  Granting  of  Preliminary  Injnnction  Within  the  Bis- 
oretion  of  Court— The  granting  of  a  preliminary  injunction  is 
discretionary  with  the  court;  the  discretion  to  be  exercised 
according  to  the  circumstances  of  each  case  and  the  com- 
parative injury  that  may  result  to  the  Interested  parties  from 
its  granting  or  denial.  DeKoven  v.  L.  8,  d  M.  8,  By.  Co.,  216 
F.,  060.  5—477 

57.  Cenrt  Will  Hot  Enjoin  Minor  Combinations  in  Suit  to  Enjoin 

General  Combination. — ^Injunctive  relief  against  minor  com- 
binations between  some  only  of  the  defendants,  and  not  in  fnr^ 
tberance  of  the  general  scheme  attacked  as  constituting  a  re- 
straint of  interstate  commerce  forbidden  by  the  Sherman 
Law,  can  not  be  granted  without  condemning  the  bill  for  mul- 
tifariousness and  misjoinder  of  parties  and  of  causes  of  suit 
U.  8.  V.  Beading  Co.,  57  L.  Ed.,  243.  4—788 

58.  Will  Hot  Be  Granted  a  Prirate  Person  to  Bestrain  Centinnanee 

of  Conspiracy  in  Violation  of  the  Sherman  Iaw.— A  private 
person  can  not  obtain  an  injunction  restraining  the  continu- 
ance of  an  alleged  conspiracy  or  oombinatioo  in  restraint  of 
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Interstittf  commerce  mider  the  Sherman  Law,  dke  Iii]«iiettve 
remedy  corered  hy  such  act  heing  available  to  the  Qoyero- 
ment  only,  and  the  Individual  being  only  authorised  to  aoe 
for  and  recover  threefold  damagea.  MiteheU  r.  Bitchman 
Coal  d  Coke  Co.,  214  F..  714.  S--631 

[But  Mee  section  16  of  the  Clayton  Law.] 

69*  Private  Party  Can  Hot  Xaintaia  Suit  f  or,  TTader  Shennan  Law. — 
A  private  party  can  not  maintain  a  suit  fbr  an  inJunctioD 
under  section  4  of  the  Sherman  Law.  Paine  Lumber  Co,  v. 
Neal,  244  U.  S.,  471.  ^-863 

60.  Private  Parties  Can  Obtain,  Under  Seetion  16  of  the  Olayton  Law, 
Against  Threatened  lots. — ^While,  under  section  16  of  the  Clay- 
ton Law,  private  parties  can  obtain  an  injunction  against 
threatened  loss,  that  act,  in  terms,  goes  no  further.  Fleit- 
mann  v.  WeUhach  Street  Liffhtimff  Co,,  240  U.  S.,  29.     6—481 

DrarxvonoHS  to  jubt. 

L  Members  of  Labor  Union  Paying  Their  Dues  and  Oontiniiing  to 
Delegate  Authority  to  Their  Oflleers  to  Commit  Unlawful  Acts 
are  Llable.-~In  an  action  against  members  of  a  trade  union 
for  conspiracy  in  aiding  an  effort  to  compel  plaintiff  to  union- 
ize his  factory,  the  court  charged  that  mere  membership  in  a 
labor  union  and  payment  of  dues  did  not  amount  necessarily 
to  counseling,  advising,  aiding,  or  abetting  in  a  Gonq>iracy  of 
the  officers  and  members  to  destroy  plalntilTs  business,  but 
that  if  the  members  paid  their  dues  and  continued  to  delegate 
authority  to  their  officers  and  agents  to  commit  unlawful  acts 
wiiich  constituted  an  interference  with  plalntilTs  interstate 
trade  and  commerce,  under  such  circumstances  as  lead  you  to 
believe  they  knew  or  "  ought  to  have  known,"  and  that  such 
officers  and  agents  were  in  that  matter  warranted  in  the  be- 
lief, that  they  were  acting  within  their  delegated  authority, 
then  such  members  and  no  others  were  liable.  Held,  that 
the  words  "ought  to  have  known,"  in  connection  in  which 
they  were  used,  were  intended  to  mean  only  that  the  jury 
must  be  Justified  in  drawing  the  conclusion  that  the  defend- 
ants must  have  known  of  the  existence  of  the  conspiracy,  and 
so  construed  did  not  render  the  Instruction  objectionable  as' 
misleading.    Lawlor  v.  Loewe,  209  F.,  727.  6 — 408 

S.  Same — ^Plaintiff  Xay  Reoover  Only  for  Aets  Bone  Before  8uit> 
Brought,  laoluding  Bamages  BesaltiBg  Therefrom  After  Suit 
Brought,  Held  Proper. — In  an  action  for  conspiracy  in  re- 
straint of  interstate  commerce  in  violation  of  the  Sherman 
Law,  an  instruction  that  the  only  acts  for  which  plaintiff 
may  recover  are  such  as  are  alleged  in  Hie  complaint  and  as 
were  done  by  defendants  or  their  agents  before  suit  brought, 
and  that  plalntifRs  were  entitled  to  recover  all  damages  which 
are  the  proximate  and  natural  result  of  such  actn^  includ* 
iB^  such  damagea  as  may  have  continued  or  resolted  there- 
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firom  after  suit  was  commenoed,  but  tbat  no  reeotery  could 
be  bad  for  acts  oonatitiitlng  a  oontfimanoe  ot  the  eonsplracy 
after  suit  brougbt*  was  proper.    lb,  6--410 

S.  Xembert  of  Labor  TTaiMii  Wbo  Paid  Tbeir  ]>aot  aad  Ooatlaaod  to 
Delegate  Aathority  to  Tbelr  Oftoert  Jointly  Liable  with  Snob 
Oftoert  for  Baaafei  Saitaiaed  by  nelr  Aots. — ^In  this  case, 
held  that  the  trial  court  properly  Instmcted  tte  Jury  to  the 
effect  that  defendants,  members  of  labor  unions  who  paid 
their  dues  and  continued  to  delegate  authority  to  their  officers 
to  unlawfully  interfere  with  the  Interstate  cosunerce  of 
oth^  parties,  are  Jointly  liable  with  such  officers  for  the 
damages  sustained  by  their  acts.  Lawlar  t.  Lomoe,  235  U.  8., 
684.  f-428 

4.  Om  a  Trial  for  Ooatpiraey  Def emdanti  Were  Entitled  to  Speoiflo 
lastniotioni  Oonoeming  Oompetitort  Who  Ceased  to  Xzlst  Be- 
fore Tliree*Year  Period  of  Liadtation. — On  a  trial  under  an 
indictment  charging  a  conspiracy  extending  over  a  great 
many  years  against  competitors  of  the  N.  Ck)mpany,  and  di- 
rected against  the  various  competitors  of  such  company  as 
they  came  into  existence,  though  the  court  charged  that  de- 
fendants could  not  be  found  guilty  unless  they  had  conspired 
within  three  years  prior  to  the  indictment,  defendants  were 
entitled  to  specific  instructions  that  they  could  not  be  found 
guilty  for  conspiring  against  competitors  Trho  ceased  to  exist 
before  the  period  of  limiUtions.  PatterM<M  t.  17.  &,  222  F., 
640.  1^135 

i.  Same — ^Error  to  Sabsdt  to  Jury  the  Uuestion  Whether  Contpiraey 
laeladed  Xeani  of  Whieh  There  Was  Ho  Proof. — On  a  trial 
for  conspiring  in  restraint  of  the  Interstate  trade  of  competi- 
tors of  a  company  by  the  use  of  tarious  means  specified  in 
the  indictment,  it  was  leversitde  error  to  submit  to  the  Jury 
the  question  whether  the  comviracy  in<duded  means  of  which 
there  was  no  evidence.    lb.  6 — ^135 

t,  Same— InstrmetAon  Bequeeted,  That  Xt  Was  Vet  Vnlawful^or 
Agents  to  Try  to  SeU  BegisterB  to  Owners  of  Oempeting  Begis- 
ters  in  Bxohange  at  Any  Pxiee  Satisfaetory,  Heeded  aualifiea- 
tien  and  Was  Properly  Befused. — It  was  unlawfid  for  tlie 
officers  and  agents  of  the  N.  Oompany,  engaged  in  manufac- 
turing and  selling  cash  regiaters^  to  sell  or  offer  to  sell  and 
try  to  sell  the  N.  Company's  cash  registers  to  pevsons  who 
had  boui^t  and  owned  competing  cash  registers,  if  this 
luTolyed  the  purchaser  breaking  his  contract  with  the  com- 
petitor in  any  particular,  or  was  done  for  the  purpose  ct 
drlTing  the  competitor  from  the  field;  and  on  a  trial  for 
cooflsdring  in  restraint  of  the  hiterstote  trade  of  competitors, 
an  instruction  that  it  was  not  unlawful  for  such  officers  and 
agents  to  seU  or  ofl«r  and  try  to  sell  cash  regisleffs  to  per- 
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sons  who  owned  competing  registers  in  exchange  at  such 
price  as  was  satisfactory  to  the  parties  needed  qualification, 
and  was  properly  refused.    lb.  6 — ^1S7 

7.  On  a  Trial  for  Conipiraey  a  Beqaested  iMtmetioA  That  It  Wai 
Vot  Unlawful  to  Bequira  Agents  to  Report  Hamot  of  Fur- 
ehaters  of  Competiag  Cash  Begistert,  Was  Too  Broad  and 
Properly  Btfuted. — ^Whether  it  was  unlawful  for  the  officers 
and  agents  of  the  N.  Company,  engaged  in  manufacturing 
and  selling  cash  registers,  to  require  agents  of  that  company 
to  report  the  names  of  persons  who  had  purchased  cash  reg- 
isters from  competitors,  or  to  secure  samples  of  machines 
put  on  the  market  from  competitors,  depending  on  the  man- 
ner in  which  the  information  or  samples  were  obtained  or 
secured^  and  on  a  trial  for  conspiring  in  restraint  of  the 
Interstate  trade  and  commerce  of  competitors  of  the  N.  Oom- 
pany,  an  instruction  that  it  was  not  unlawful  to  m  require 
was  too  broad,  and  was  properly  refused.    IK  6 — 187 

S»  Bef mtal  to  Give — When  Bzoeption  to,  InsaAoient  to  Call  for  Be- 
▼lew  of  Baling. — ^Where  the  court,  in  response  to  a  party's 
requested  instructions,  stated  that  it  had  touched  on  every 
one  of  the  requests,  and  did  not  charge  them  in  the  language 
requested,  but  counsel  might  take  an  exception  that  it  did 
not  specifically  charge  in  the  precise  language  requested,  and 
the  party  only  excepted  to  that  portion  of  the  charge  which 
refused  to  give  the  requested  instructions,  except  as  charged, 
did  not  call  the  trial  court's  attention  to  what  was  objected 
to,  and  was  insufficient  to  call  for  a  review  of  the  ruling. 
Buckeye  Powder  Co,  v.  DuPorU  Powder  Co.,  223  F.,  887. 

4^-006 

t.  8a»e-— Where  One  of  Series  of  Bequetted  Inttmctioni  Hi  Errone- 
ous, Mot  Error  to  Befuse  Series.— It  is  not  error  to  refuse  a 
series  of  requested  Instructions,  where  one  of  the  instruc- 
tions is  erroneous.  Jb,  4—006 
m.  Sane — Certain  Xmstraetlons  atvea,  Mot  ObJeetioaaUe. — In  ai^  ac- 
tion for  damages  under  section  7  of  tte  Sherman  Law,  fbr 
violations  of  sections  1  and  2  of  the  law,  Instructions  which 
state  that  a  defendant  at  tte  time  of  the  ^H-ganlzation  of 
plaintifr  company,  and  during  the  time  plaintifl?  carried  on 
its  business,  was  acting  in  violation  of  the  Sherman  Law, 
as  attempting  to  monopolise  trade,  but  tiiat  the  status  of 
defendant  did  not  make  it  liable  to  ptaintur,  and  plaintiff,  to 
recovw,  must  show  that  defendant  used  its  power  in  the 
trade  oppressively,  at  least  generally,  and  thereby  ob- 
structed the  free  flow  of  commerce,  and  that,  if  plaintiff  was 
sufficiently  capitalised  to  carry  on  n  strugi^e  under  normal 
eondittons,  it  was  immaterial  whether  it  was  or  was  not 
sufficiently  capitalised  to  meet  a  competition  forced  on  it  by 
unlawful  means,  were  not  objectionable  as  equtvalent  to 
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cbargliig  that,  after  a  numopoly  had  obtained  a  foothold, 
competitors  entered  the  field  at  their  periL    /6.  4—606 

11«  Xmitmotiaff  Jury  to  Coniider  All  Xeani  TTied,  Without  CalUaff 
Atteatloa  to  Abandoned  Charfet,  eto.,  Error. — ^Instmeting  the 
Jnry  to  consider  all  the  means  charged  in  an  indictment  for 
conspiring,  contrary  to  the  Sherman  Law,  to  restrain  or 
monopoUae  interstate  or  foreign  commerce,  and  to  find  a 
Tsrdlct  of  guilty  on  any  one  of  tiiem,  witlioat  calling  the 
Jury's  attention  in  this  connection  to  the  fact  that  some  of 
the  diarges  had  been  abandoned,  is  reyerslble  error,  eqte- 
dally  where  one  of  the  means  alleged,  taken  by  itself,  shows 
only  cheating,  and  could  not  warrant  a  finding  of  the  con- 
spiracy with  which  the  defendants  were  diarged.  ^otJ^  v. 
17.  8^  57  U  Bd.,  1282.  »— 240 


1.  Where  Aett  Charged  Are  Veeeiiarlly  in  Bestralnt  of  Trade,  De- 
fendants Are  Presumed  to  Ma^e  Intonded  Such  Coatequenoei. — 
If  an  indictment  under  the  Sherman  Law  charges  acts  on 
the  part  of  defendants  which  are  in  fact  and  necessarily  in 
restraint  of  interstate  trade  and  commerce,  or  effect  a  monop- 
oly of  some  part  of  such  commerce,  by  wrongfully  injuring 
m  destroying  the  business  of  competitors,  defendants  are 
presumed  to  hsTe  intended  such  consequences,  and  to  have 
known  that  their  acts  were  in  violation  of  the  statute.  U,  S. 
T.  Paiterfon  et  el.,  201  F.,  715.  5—28 

%  Bstsat  of  Oontrol  Over  Oewnedity,  Xay  Be  Ivldemoe  of,  to  gup- 
preta  Qompetltion. — ^Whether  a  particular  act  or  agreement  is 
reasonable  and  normal  or  unreasonable  may  in  doubtful 
cases  turn  upon  intmt,  and  tha  eoctent  of  oontrol  obtained 
over  the  output  of  a  commodity  may  aif ord  evidence  of  the 
intent  to  suppress  competition.  17.  B,  v.  Meadktg  Oo^  7M 
U.  &,  87a  4— T85 

8.  fame— It  of  Vo  Consequenee,  Where  Vo  Bovbl  of  Hesesiary  Ba- 
salt of  Aet*— Where  there  is  no  doubt  that  the  necessary  re- 
sult of  an  act  is  to  materially  restrain  trade  between  the 
.  States,  intent  is  of  no  consequence.    /6.  4—786 

4  When  Hswumy  te  SstabUfh  a  Xeaopoly  Im  Baot— ^rhougk  no 

.    Intent  is  necessary  to  establlsfa  a  monopoly  in  tact,  created 

by  the  purchase  of  a  competitor's  business,  there  can  be  no 

fiMing  of  an  attempt  to  monopolise  without  proof  of  intent 

17.  a.  V.  Q^mkm'  OaU  Co.,  282  F.,  SOD.  6—482 

5b  Xay  Convert  Acts  of  Competition  Ikto  a  Coniplraey. — ^An  un- 
lawful intent  may  be  sufficient  to  convert  what,  on  their  face, 
might  be  no  more  than  ordinary  acts  of  competition,  or  the 
smaU  lUshimesties  of  trade»  Into  a  conspiracy  forbidden  by.  the 
Sherman  Ijaw,  enacted  to  psevestt  comMnatlons  in  restraint 
ef  Interstate  er  f oreica  esauneros^  or  the  monopotlaation  or 
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latent  to  monopolize  any  part  tbereol    lfa$h  t.  V,  8^  67  U 
Ed.,  12S2.  i— 289 

mrSESTATS  COXXXBCB. 

1.  OMuneroe  Deflned.— The  word  **  commerce,"  as  used  in  tbe  Sher- 
man Law,  and  in  the  Oonstitntion  of  the  United  States,  has 
a  broader  meaning  than  the  word  '^  trade."  Commerce 
among  the  States  consists  of  intercoarse  and  traffic  between 
their  dtlaens,  and  in<dndes  the  transportation  of  persons 
and  property,  as  well  as  the  purchase,  sale,  and  exchange 
of  commodities.     17.  8.  t.  OatMy,  87  F.,  608.  1 — 462 

X  Seope  of  Sheman  Law. — ^While  the  primary  object  of  the  statute 
was  doubtless  to  prevent  the  destractlon  of  legitimate  and 
healthy  competition  in  Interstate  commerce,  by  the  engrossing 
and  monopolizing  of  the  markets  for  commodities,  yet  its 
provisions  are  broad  enough  to  reach  a  combination  or  con- 
spiracy that  will  interrupt  the  tranq[>ertatlon  of  such  com- 
modities and  persons  from  one  State  to  another.  17.  8,  t. 
WorMngmen'8  Amaigamated  ComnoU,  64  F.,  9i6,  ^ted.    Tb. 

1—469 

t.  Pallm'aa  ears  in  use  upon  railroads  are  Instrnmentalltles  of 
"  commerce."    17.  £f.  v.  Deb$,  64  F.,  768,  dtad.    lb.         1—469 

4.  04H&meroe — ^Beftnition. — Commerce  it  the  sals  or  exehange  of 
eommedltief ,  but  that  which  the  law  looks  upon  as  the  body 
of  commerce  is  not  restricted  to  specific  acts  at  sale  or  ex* 
change.  It  includes  the  intercourse — aU  the  initiatory  and 
intervening  acti»  instrumentalities,  and  deallng»-^-Chat  di- 
rectly bring  about  the  sale  or  exchange.  17.  8,  T.  8wift  d 
Co.,  122  F.,  629.  9—287 

!•  Zatentate  Comauros  Xn^xidei  Fnrehaie,  Sale,  and  mbange  of 
Oommodltiei. — ^Interstate  commerce  consists  of  Intercourse 
and  traffic  between  the  citizens  or  inhabitants  of  different 
States,  and  Includes  not  only  the  transportation  of  persons 
and  property  and  the  navigation  of  public  waters  for  that 
purpose,  but  also  the  purdiase^  sale,  and  eactihango  of  com- 
modities. Addp9$on  Pipe  ofi4  8teel  Co.  r.  VnUe4  8iate$,  176 
U.  S.,  2U.  1—1009 

C  9ame— What  Constitates  a  Tiolatloa  of  the  0tat«te.r— Any  agree- 
ment or  oomblnatlOD  whidi  directly  operates,  not  alone  upon 
tiie  manufacture,  but  upon  tbe  sale,  transportation,  and  deliv- 
ery of  an  article  of  Interstate  commerce,  by  prei^enting  or 
restricting  its  sale,  thereby  r^rolstes  Interstate  conmierce 
to  that  extent,  and  thus  trenches  upon  the  power  of  tbe  na- 
tional legislature,  and  violates  the  Sherman  Ijlw.    lb. 

1—1080 
:  T.  iBlsrstate  Oommeroe  Dsined. — ^^  Interstate  cottunetise**  compre- 
hends lntei«ourse  for  the  pdrpoMs  of  trade  In  any  and  all 
of  its  forms,  incUkUng  transportation,  purcliase,  sale,  and 
exchange  of  commodities  between  the  citizens  of  different 
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States;  and  If  any  commercial  tranaactlOB  reacbea  an  entirety 
In  two  or  more  States,  and  If  the  parties  dealing  with  refer- 
ence to  that  transaction  deal  from  dttferent  States,  then  the 
whole  transaction  Is  a  part  of  the  Interstate  conmiercs  of 
the  United  States,  and  subject  to  regnlatlon  by  Congress  nn- 
der  the  Constitution.  In  re  dwrge  iQ  Qramd  Jury,  161  F., 
88a  S-~162 

9k  What  Comttltatei  Intentate  CemaMroe.-— A  corporation  engaged 
in  the  mannfactare  and  sale  of  tobacco  In  Its  yarioas  forms, 
which  purchases  Its  raw  materials  and  supplies  In  different 
States  and  In  foreign  countries,  and  ships  them  by  means 
of  common  carriers  Into  other  States  for  manufacture,  and 
Its  products  from  one  State  into  another  between  Its  differ- 
ent factories  and  agencies,  and  sells  the  same  by  means  of 
agencies  and  salesmen  throughout  the  United  States  and  In 
the  markets  of  the  world,  Is  engaged  In  "Interstate  com- 
merce,'* and  It  Is  Immaterial  that  It  distributes  Its  products 
by  means  of  common  carriers  or  that  the  title  technically 
passes  on  delivery  to  such  carriers.  U.  £f.  v.  Awterican  To* 
boooo  Co,,  164  U.  S.,  705.  8—434 

••  What  Oonttltatet  Interttate  Cemmeree. — A  manufacturing  com- 
pany which  makes  Its  product  In  one  State  and  stores  it  In 
ware-rooms  In  other  States,  where  it  is  sold,  the  trade  ex- 
tending over  several  States,  Is  engaged  in  Interstate  com- 
merce.   U.  8.  V.  Standord  SwUtary  Mfg,  Co.,  191  F.,  Id3. 

4—425 

18.  leef  Trait— Comblaatloa  to  Xonopolise  latentate  Conuaeroe  in 
Fresh  Xeati. — Interstate  commerce  is  unlawfully  restrained, 
In  violation  of  the  Sherman  Law,  by  a  combination  of  In- 
dependent meat  dealers,  In  aid  of  an  attempt  to  monopolize 
commerce  In  fresh  meat  among  the  States,  to  bid  up  prices 
for  live  stoclL  for  a  few  days  at  a  time,  in  order  to  induce 
cattlemen  in  other  States  to  make  large  shipments  to  the 
stockyards,  or  by  a  combination  for  the  same  purpose  to  fix 
the  selling  price  of  firesh  meat,  and  to  that  end  to  restrict 
shipments,  when  necessary,  to  establish  a  uniform  rule  of 
credit  to  dealers  and  to  keep  a  black  list,  or  by  a  combina- 
tion in  aid  of  such  purpose  to  make  uniform  and  Improper 
dKarges  for  cartage  for  the  delivery  of  meat  sold  to  be 
shipped  to  dealers  and  consumers  in  the  several  States. 
Swift  4  Co.  V.  UnUed  States,  196  U.  S.,  875.  8—^43 

11.  The  effeet  upon  interstate  eommeree  of  a  comblaatloa  of  a 
dominant  portion  of  the  dealers  la  ftesh  meat  throughout 
the  Vnited  States  not  to  bid  against,  or  only  in  coajunotlon 
with,  each  other  in  order  to  regulate  prices  in  and  Induce 
shipments  to  the  llve-stodc  markets  In  other  States,  to 
restrict  shipments,  etc,  with  intent  to  motiopoi\ie  commerce 
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anumg  tlie  States,  it  direot  aad  met  mooiieattl  or  eeoandaiy 
anfnU.B.  ▼.  B.  C.  Kftighi  Co^  156  U.  &,  L    Bwift  d  Co.  ▼. 
United  States,  196  U.  S.,  875.  »-641 

VL  When  oattle  are  seat  for  lale  ftom  a  plaee  Im  eae  State,  with 
the  expectation  they  will  end  their  traniit,  after  purchase, 
in  another  State,  and  when  In  effect  they  do  so,  with  only 
the  intermption  necessary  to  find  a  pnrdiaser  at  the  stodc- 
yards,  and  when  this  is  a  constantly  recarrlng  oovne^  it 
constitutes  Interstate  commerce  and  the  purchase  of  the 
cattle  is  an  incident  of  such  conmierce.    lb,  t— ^666 

IS.  Although  the  Jariidictiom  of  OoagreM  over  oommeroe  amooc 
the  States  is  full  and  complete,  it  is  not  questioned  tiiat  it 
hai  none  orer  that  which  it  wholly  within  a  State,  and 
therefore  none  over  combinations  or  agreements  so  far  as 
they  relate  to  a  restraint  of  such  trade  or  CMamerce;  nor 
does  it  acquire  any  jurisdiction  over  that  part  of  a  com- 
bination or  agreement  which  relates  to  commerce  wholly 
within  a  State  by  reason  of  the  fact  that  the  combination 
also  covers  and  regulates  commerce  which  is  interstate. 
AddyaUm  Pipe  and  Steel  Co,,  ▼.  U.  S„  175  U.  S.,  211.    1— lOOO 

14  Kansas  City  Lire  Stock  Association — Bngaffcd  in  Interstate 
Commerce. — Where  the  shipments  of  liye  stock  from  growers, 
dealers,  and  traders  in  various  States  and  Territories  to  the 
defendants,  the  Kansas  City  Live  Stock  Association,  was 
solicited  by  the  latter  chiefly  through  personal  solicitation 
of  traveling  agents,  and  through  advertisements,  the  course 
of  business  involving  frequent  loans  to  shippers  in  other 
States,  secured  by  chattel  mortgages  on  herds,  and  frequent 
drafts  drawn  by  shippers  on  the  defendants,  and  discounted 
at  their  local  banks  in  other  States  on  the  strength  of  bills 
of  shipment  attached  thereto,  shipments  being  made  to  Kan- 
sas City,  and  the  loans  or  drafts  paid  from  proceeds  of  sale, 
and  the  balance  remitted  to  the  shippers,  and  sales  at  Kan- 
sas City  were  made  for  shipment  to  markets  in  other  States, 
as  well  as  for  slaught^  at  packing  houses  near  by,  the  traffic 
being  of  immense  proportions,  and  defendants  active  pro- 
moters, and  frequently  interested  parties,  gathered  in  for 
sale  and  slaughter  millions  of  cattle,  sheep,  and  hogs;  and 
their. rules  and  regulations  covered  the  entire  business,  and 
extended  over  the  whole  field  of  operation,  held,  that  de- 
fendants were  engaged  in  commerce  between  the  States,  and 
were  subject  to  the  provisions  of  the  Sherman  Law.  U,  8. 
y.  Hopkim,  82  F.,  529.  1—725 

Reversed,  171  U.  S.,  578  (1—041). 

IS.  Same.— Live  stock  shipped  from  various  States  to  the  yards  of  a 
stock-yards  associstion  in  another  State,  by  the  solicitation 
and  procurement  of  the  members  thereof,  to  be  there  sold 
or  to  be  reshipped  to  other  States,  if  the  market  should  be 
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unsatisfactory,  doei  not  eease  to  be  a  inbject  of  Intentato 
commeroe  as  soon  as  it  reaches  such  yards  and  is  there  nn- 
loadedi  nor  until  it  lias  been  further  acted  upon  so  as  to 
become  mingled  with  the  mass  of  property  in  the  State.    Ih. 

1—741 

16.  Itome.— The  faet  that  the  plaoe  of  business  of  an  association  is 

located  upon  both  sides  of  the  line  dividing  two  States  is 
in  itself  of  no  material  importance  in  determining  whether 
the  business  transacted  by  it  is  commerce  between  the  States. 
lb,  1—736 

17.  foreign  Commerce — ^Begnlation  of  by  Congress. — ^The  transpor- 

tation of  passengers  between  this  country  and  Europe  forms 
a  part  of  the  commerce  of  the  United  States  with  foreign 
nations;  and  Congress  has  power  to  prohibit  all  contracts, 
combinations,  and  conspiracies  in  restraint  of  such  part  of 
such  commerce.  17.  8,  v.  Hamburg- American  Line,  200  F., 
806.  4—894 

18.  Same — Eestraint  by  Citizens  of  Foreign  Countries. — Citizens  of 

foreign  countries  are  not  free  to  restrain  or  monopolize  ttie 
foreign  commerce  of  this  country  by  entering  Into  a  com- 
bination abroad,  nor  by  employing  foreign  vessels  to  effect 
their  purpose.    lb.  4 — 886 

18.  Same. — The  business  of  buying  and  selling  live  stock  at  stoek 
yards  in  a  dty  by  members  of  a  stock  exchange  as  commis- 
sion merchants  is  not  interstate  commerce,  although  most 
of  the  purchases  and  sales  are  of  live  stock  sent  from  other 
States,  and  the  members  of  the  stock  exchange  are  em- 
ployed to  sell  by  letter  from  the  owners  of  the  stock  in 
other  States,  and  send  agents  to  other  States  to  solicit  busi- 
ness, and  advance  money  to  the  cattle  owners,  and  pay  their 
drafts,  and  aid  them  in  making  the  cattle  fit  for  market 
Hopkins  v.  United  States,  171  U.  S..  678.  1—041 

Reversing,  82  F..  578  (1—726). 

80.  Same.— The  fact  that  a  State  line  runs  through  stock  yards, 
and  that  sales  may  be  made  of  a  lot  of  stock  in  the  yards 
which  may  be  partly  In  one  State  and  partly  in  another, 
has  no  effect  to  make  the  business  of  selling  stock  interstate 
commerce.    Hopkins  v.  UMted  States,  171  U.  S.,  578.    1—041 

SI.  Same. — A  by-law  of  the  Kansas  City  Live  Stock  Exchange, 
which  regulates  the  commissions  to  be  charged  by  members 
of  that  association  for  selling  live  stock  is  not  in  restraint 
of  interstate  commerce,  or  a  violation  of  the  Sherman  Law, 
to  protect  commerce  from  unlawful  restraints.    lb.      1 — 062 

SS.  Same. — A  commission  agent  who  sells  cattle  at  their  plaoe  of 
destination,  which  are  sent  from  another  State  to  be  sold, 
is  not  engaged  in  interstate  commeroe ;  nor  is  his  agreement 
with  others  in  the  same  business,  as  to  the  commissions  to 


Digitized  by 


Google 


806  IKTBBSTATE  COMKEBCB. 

Index— Digest 
be  charged  for  such  salee^  void  as  a  contract  In  restraint 
of  that  commerce.    lb,  1—064 

28.  Same. — ^In  order  to  oome  within  the  provisioas  of  the  fltatate, 

the  direct  effect  of  an  agreement  or  combination  most  be  in 
restraint  of  trade  or  commerce  among  the  sereral  States 
or  with  foreign  natioas.    Id.  1^-054 

M.  Same. — ^Bestrictieas  oa  sending  prepaid  telegrams  or  telephone 
messages,  made  by  a  by-law  of  a  live-stock  exchange,  when 
these  restrictions  are  merely  for  the  regulation  of  the  bosi- 
ness  of  the  members,  and  do  not  affect  the  business  of  the 
telegraph  company,  are  not  void  as  regulations  of  interstate 
commerce.    lb,  1— Ml 

29.  Same. — ^The  basiaess  of  agents  in  solloitlng  eoasigameats  ef 

cattle  to  conmilssioA  merchaats  la  another  State  for  sale  is 
not  interstate  commerce,  and  a  by-law  of  a  stock  exchange 
restricting  the  number  of  solicitors  to  three  does  not  re- 
strain that  commerce  or  violate  the  act  of  Congress.    lb, 

1— 86S 

26.  Same. — A  oombiaatloa  of  coaualssion  merchants  at  stock  yards, 

by  which  they  refuse  to  do  business  with  those  who  are  aot 
members  of  their  association,  even  if  It  is  illegal,  is  not  sub- 
ject to  the  Sherman  Law,  to  protect  trade  and  commerce, 
since  their  business  is  not  interstate  commerce.    lb, 

i-~oe8 

27.  Commerce  Between  Two  Points  la  Same  State — Tesseis  Passing 

Over  Soil  of  Adjoining  States. — ^Where  a  contract  relates  to 
commerce  between  points  vdthin  a  State,  both  on  a  bound- 
ary river,  it  will  not  be  construed  as  falling  within  the  pro- 
hlMtions  of  the  Sherman  Law  because  the  vessels  affected 
by  the  contract  sail  over  soil  belonging  to  the  other  State 
while  passing  between  the  interstate  points.  Cincinnati^ 
etc.  Packet  Co.  v.  Bay,  200  U.  S.,  181.  2--872 

22.  tame. — Even  if  there  is  some  interference  with  interstate  com-' 
merce,  a  coatract  is  aot  aececsarlly  void  under  the  Sherman 
Law  if  such  interference  is  insignificant  and  merely  inci- 
dental and  not  the  dominant  purpose;  the  contract  will  be 
construed  as  a  domestic  contract  and  its  validity  determined 
by  the  local  law.    lb.  2—872  ' 

22.  tame.— A  contract  for  sale  of  vessels,  even  if  they  are  engatfed 
in  interstate  commerce,  is  not  necessarily  void  because  the 
vendors  agree,  as  is  ordinary  in  case  of  sale  of  a  business 
and  its  good  will,  to  withdraw  from  business  for  a  spedfled 
period.    lb.  2—878 

SO.  What  Acts  Arc  ITot  la  Eestraint— The  action  of  the  members  of 
a  labor  union  in  attempting  to  compel  a  hat  manufacturer 
to  unionise  his  factory  by  leaving  his  employment  and  pre- 
venting othars  from  taking  en^loyment  therein,  and  also, 
with  the  assistance  of  the  members  of  affiliated  organlaa- 
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tlon8»  by  declaring  a  boycott  upon  his  goods  In  other  States 
into  which  such  goods  have  been  shipped  for  sale  at  retail, 
does  not  have  such  relation  to  interstate  commerce  as  to 
constitute  a  combination  or  conspiracy  in  restraint  of  such 
commerce  in  violation  of  the  Sherman  Law.  Loewe  v.  Law- 
lor,  148  F.,  925.  8—43 

Reversed  by  Supr^ne  Ck>urt  (208  U.  S.,  274).  t— 824 

iL  floaroe  of  Power  to  Kegulate. — ^The  power  of  Oongress  to  legis- 
late on  the  subject  of  contracts  and  combinations  in  restraint 
of  trade  is  derived  from  Its  constitutional  power  to  regulate 
interstate  and  foreign  commerce,  and  the  Sherman  Law  is 
to  be  so  construed,  and  applies  only  to  contracts  or  combina- 
tions which  directly,  inunediately,  and  necessarily  aifect 
commerce  among  the  States  or  with  foreign  nations.  Big^ 
low  V.  Cahmei  <C  Hecla  Mitring  Co.,  167  F.,  725.         8— €24 

38.  Powers  of  the  United  State*— Transmitiioa  of  the  Kails.— While 
the  United  States  is  a  Qovernment  of  enumerated  powers, 
it  has  full  attributes  of  sovereignty  within  the  limits  cxf 
those  powers,  among  which  are  the  power  over  interstate 
oommerce  and  the  power  over  the  transmission  of  the  mails. 
Jn  re  Deh;  158  U.  S.,  564.  1—566 

88.  Sane. — The  powers  thus  ooaferred  are  not  dorauuit,  but  have 
been  assumed  and  put  into  practical  exercise  by  congres- 
sional legislation.    /&.  1—0^ 

84.  Same — ^Eemoval  of  Obstractioas. — ^In  the  exercise  of  those  powers 
the  United  States  may  remove  evwything  put  upon  highways, 
natural  or  artificial,  to  obstruct  the  passage  of  interstate 
commerce  or  the  carrying  of  the  mails.    lb,  1 — 597 

88.  Same— Sxeoative  Power  Hay  Appeal  to  Civil  Courta— While  it 
may  be  competent  for  the  Qovernment,  through  the  executive 
branch  and  in  the  use  of  the  entire  executive  power  of  the 
Nation,  to  forcibly  remove  all  such  obstructions,  it  is  equally 
within  its  competency  to  appeal  to  t^e  civil  courts  for  an 
inquiry  and  determination  as  to  the  existence  and  the  char- 
acter of  any  of  them,  and  if  such  are  found  to  exist  or 
threaten  to  occur,  to  invoke  the  powers  of  those  courts  to 
remove  or  restrain  them,  the  Jurisdiction  of  courts  to  inter- 
fere in  such  matters  by  injunction  being  recognized  from 
ancient  times  and  by  indubitable  authority.    lb.  1—597 

86.  Sane — Cirouit  Court  Had  Power  to  Issue  Injunotloa. — The  com- 

plaint filed  in  this  case  clearly  shows  an  existing  obstruction 
of  artificial  highways  for  the  passage  of  interstate  commerce 
and  the  transmission  of  the  mails,  not  only  temporarily  ex* 
isting,  but  threatening  to  continue,  and  under  It  the  clrealt 
court  had  power  to  issue  its  process  of  injunction.    lb. 

1—597 

87.  Volley  of  Congress. — It  is  the  declared  policy  of  Congress,  which 

accords  with  the  principles  of  the  common  law,  to  promote 
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tndlTidiial  competition  in  relation  to  interstate  commeree, 
and  to  preyent  combinations  which  restrain  sach  competltcMi 
between  their  members,  or  between  such  members  as  individ- 
uals and  outside  competitors.  U.  £f.  ▼.  Ohe$apeake  ^  O,  Fuei 
Co.,  105  F.,  83.  t^-84 

Affirmed,  115  F.,  610  (8—151). 

S8.  Policy  of  the  Nation  in  Beirard  to. — It  lias  been  the  public  policy 
of  this  Nation,  from  the  date  of  the  passage  of  the  Interstate 
Commerce  Act  of  1887,  to  regulate  that  part  of  interstate 
commerce  which  consists  of  transportation,  and  to  so  far 
restrict  conqietition  in  freight  and  passenger  rates  between 
railroad  companies  engaged  therein  as  shall  be  necessary  to 
make  such  rates  open,  public,  reasonable,  uniform,  and 
steady,  and  to  prevent  discriminations  and  undue  preferences. 
U.  8.  V.  Trans-Missouri  Freight  Asm.,  68  F.,  58.  1—186 

Decision  reversed,  166  U.  S.,  290  (1—648). 

M.  The  Sherman  Law  embraeei  and  declares  to  be  illegal  every  coa- 
traet,  combination,  or  conspiracy,  in  whatever  form,  of  what- 
ever nature,  and  whoever  may  be  parties  to  it,  which  directly 
or  ncceitarily  operates  in  restraint  of  trade  or  commerce 
among  the  several  States  or  with  foreign  nations.  Northern 
Securities  Co.  v.  United  States,  1SS  U.  S.,  8S1.  (Harlan, 
Brown,  McKenna,  Day.)  % — 461 

40.  Oombinations,   even  among  private   manufactnren  or  dealers, 

whereby  Interstate  or  international  commerce  is  restrained, 
are  equally  embraced  by  the  act.    /b.  S — 461 

41.  Bvery  combination  or  conspiracy  which  would  extinguish  com- 

petition between  otherwise  competing  railroads,  engaged  in 
Interstate  trade  or  commerce,  and  which  would  in  that  way  re- 
strain such  trade  or  commerce,  is  made  illegal  by  the  act   lb. 

«--462 

48.  Oongress  may,  in  the  exercise  of  the  power  conferred  upon  It 
by  the  commerce  clause  of  the  Constitution,  prohibit  private 
contracts  which  operate  directly  and  substantially  to  restrain 
interstate  commeree.  U.  S.  v.  Northern  Securities  Co.,  120 
F.,  721.  8—216 

41.  The  power  of  Congress  to  regulate  interstate  commerce  com- 
prises the  right  to  enact  a  law  prohibiting  the  oitlsen  ftom 
entering  into  those  private  contracts  which  directly  and  sub- 
stantially and  not  merely  indirectly,  remotely,  incidentally, 
and  collaterally  regulate  to  a  greater  or  less  degree  eom- 
meroe  among  the  States.  Addyston  Pipe  4  Steel  Go.  v.  United 
States,  175  U.  S.,  211,  229.  1—1009 

44.  A  State  can  not  invest  a  corporation  organised  undc^r  its  laws 
with  the  power  to  do  acts  in  the  corporate  name  which  would 
operate  to  restrain  interstate  commerce.  17.  S.  v.  Northern 
Securities  Co.,  120  F.,  721.  t— 2S15 
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40.  0«nlen-~Couieetl]iff   Lines— Prepayment   of  Itelglit— A  com- 

mon carrier  engaged  in  interstate  commerce  may  at  common 
law,  and  under  the  Interstate  Oommeree  Law,  demand  pre- 
IMiyment  of  freight  charges,  when  delivered  to  it  by  one  con- 
necting carrier,  without  exacting  snch  prepayment  when 
delivered  by  another  connecting  carrier,  and  may  advance 
freight  charges  to  one  connecting  carrier  without  advancing 
each  charges  to  another  connecting  carrier.  CMf,  O.  <C  8.  F. 
Ry.  Co.  V.  Miami  B,  B.  Co.,  86  F^  407.  1— «28 

4i.  Bailroad  Companiei — ^Arrangements  for  Through  Billing. — ^There 
-  Is  no  principle  of  conmion  law  which  forbids  a  single  rail- 
road corporation,  or  two  or  more  of  such  corporations,  from 
'  selecting,  from  two  or  more  other  corporations,  one  which 
they  will  employ  as  the  agency  by  which  they  will  send 
freis^t  beyond  their  own  lines,  on  through  bills  of  lading,  or 
as  their  agent  to  receive  freight,  and  transmit  it  on  through 
bills  to  their  own  lines,  and  without  breaking  bulk;  and 
the  right  to  make  such  sdectlon  is  not  taken  away  by  the 
Interstate  Commerce  Law.  (Keto  York  d  N.  Btf.  Co.  v.  Nmo 
York  d  N.  E.  R,  Co.,  50  Fed.,  867,  explained.)  Presooti  d 
A.  C.  R.  Co.  V.  AichUot^  T.  d  8.  F.  R.  Co.,  78  F.,  488.      !•— 604 

€V«  Ihily  of  Common  Carrier  to  Furnish  Transportation. — Where 
plaintiff  sought  to  establish  his  banana  business  In  Oentral 
America,  and  expended  considerable  money  in  his  plant,  It 
was  engaged  in  foreign  commerce  when  it  began  to  move  men, 
material,  and  supplies  to  and  from  the  United  States  and 
Cttitral  American  ports  in  furtherance  of  its  business, 
and  was  therefore  entitled  to  compel  defendant  to  furnish 
tramvwrtation  facilities  on  the  same  terms  that  defoidant 
famished  such  facilities  to  others.  American  Banana  Co.  t. 
UnUed  Fruit  Co.,  160  F.,  180.  3—880 

41.  A  Single  Shipment  Hay  Constitnte.*-A  single  shipment  of  a  ean- 

modify,  as  tobacco,  from  one  State  into  another  to  be  mar- 
keted, constitues  Interstate  trade  and  commerce,  within  the 
meaning  of  the  Sherman  Law.    Steers  v.  17.  B.,  192  F.,  4. 

4— 4S2 

4i.  A  Corporation  Having  Its  Xanufaotory  in  One  State,  and  Ware- 
houses in  Other  States,  Is  Engaged  in. — ^A  corporation  having 
a  manufactory  in  one  State  and  war^iouses  in  several  other 
States  held  to  be  engaged  in  interstate  commerce  under  the 
drcumstances  of  this  case.  Biandard  BanUary  Mfg.  Co.  v. 
17.  B^  226  U.  S.,  50.  4-«0 

iO.  Same— Xanufaotnring  in  One  State  and  Shipping  Produets  to 
Another. — ^A  corporation  manufacturing  its  product  in  New 
Jersey,  and  buying  also  from  other  manufacturers  and  Join 
bers,  i^lch  ships  from  there  to  its  warehouses  in  Massa- 
chusetts and  New  York  from  which  sales  are  made  in  those 
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States  and  In  Oonoecticat,  Is  engaged  tn  iHteratate  < 
and  as  sach  is  subject  to  the  prohibitions  ot  the  Sherman 
Law,  against  restraints  of  trade  and  monopoUes.  IK  57  L. 
Bd.,  107.  4-«0 

gl.  AUegationi  in  a  Vleading  That  an  lee  Company  It  Smgaged  in 
Catting  loe  la  One  State  and  Selling  It  In  Another  not  Snft- 
clent  to  Show  Company  It  Xngaged  In. — ^Allegations  that  an 
loe  company  is  engaged  in  cutting  and  haryesting  ice  in  New 
Hampshire  and  transporting  the  same  to  Boston  and  sdling 
it  in  Boston  are  not  sufficient  to  show  that  the  eorporatlon  Is 
engaged  in  Interstate  commerce.  Corey  ▼.  Indspendeni  lee 
Co.,  207  F.,  461.  i-«l4 

St.  Tn^  Engaged  in  Towing  Tettelt  Sngaged  in.  Are  Instrmmental- 
itlet  of. — ^Tugs  employed  in  the  business  of  towing  into  and 
out  of  harbors  and  between  ports,  vessels  so  engaged,  are 
themselves  instrumentalities  of  Interstate  commerce.  17.  fif. 
V.  Great  Lakes  Towing  Co.,  206  F.,  742.  S-660 

S8.  Vheto-Play  SUmt  Shipped  from  One  State  to  Another,  Are  Sab* 
jeott  of. — Photo-play  films,  shipped  from  one  State  to  anotiier, 
are  subjects  of  interstate  commerce,  and  fall  within  the  scope 
of  the  Sherman  Law,  prohibiting  unreasonable  and  nndne 
restraint  of  trade  and  commerce.  U.  8,  v.  MotUm  fieim^ 
PateiUM  Co^  225  F.,  803.  6^-900 

54.  The  Tranqiortatlon  from  State  to  State,  of  Stage  Propertlet  Be- 
longing to  Vaudeville  Theatert,  and  of  Perf  orsMrt,  Oonttltatet 
Interttate  Commeree. — ^Where  vaudeville  theaters  were  ar- 
ranged in  circuits,  and  it  was  the  practice  to  book  perfwrn- 
ances  for  the  whole  or  part  of  one  circuit  under  one  contract, 
requiring  tliem  to  pass  from  theater  to  theater  and  from 
State  to  State,  taking  with  them  certain  paraphernalia  and 
stage  properties,  certain  aspects  of  the  business  of  the  thea- 
ter owners  and  their  booking  agents  constituted  Interstnte 
commerce,  as,  for  instance,  the  contracts  under  which  the 
performers  were  to  go  from  State  to  State,  fulfilling  their 
contracts  as  much  by  the  travel  as  by  the  aetiog,  the  car- 
riage  of  their  stage  properties  and  paraphernalia  from  one 
State  to  another,  and  the  sending  by  the  theaters  thcms^^es 
from  State  to  State  of  scenery  and  advertising  matter. 
MarieneJU,  lAm.  v.  United  BooMng  Ogloee,  227  F.,  167.   5~«47 

65.  All  Contraett  Involvlac*  Snbjeet  to  Control  of  Coagrett. — All  per- 
sons entering  into  contracts  involving  interstate  eommeroe 
must  do  so  subject  to  the  right  of  Congress  thereafter  to  con- 
trol, regulate,  or  prohibit  the  performance  thereot  WUt^tt 
MaOUne  Co,  v.  CmUer,  22fl  F.,  126.  5--042 

56.  ISesperatieB  Mannfaotnrlng  and  Leasing  Xaehlnes  fee  Xana- 
faetaring  Sheet,  eto.,  It  Bngaged  In.— The  fact  that  every 
lease  is  not  commerce  is  not  conclusive  that  nooe  may  be, 
and  wh^e  a  large  corporation,  doing  an  Interstate  business 


Digitized  by 


Google 


JXTBISDICnON.  SOI 

Index— Digest 
to  DdllioDs  of  doUan  annuany  in  disposing  of 
machinair  which  it  mannfftetiires,  sees  proper  to  lease  in* 
stead  of  sell  ite  machines,  it  is  no  less  engaged  In  interstate 
oommerce  than  it  would  be  if  it  sold  the  machines,  and  ite 
lease  contracte  are  proper  subjects  of  congressional  regula- 
tton.    V.  S.  T.  United  Shoe  Mach.  Co,,  234  F.,  141.  »~«18 

FOWBm  07  COHftBSSS  OVXR.    Bee  Oonqbxss. 
PEBPAYXSKT  01*  7XSIGHT.    See  Casbdebs. 

See  also  Oqbpobations,  2,  8;  Actions  and  DnncNSss,  164,  156; 
and  OoicBiNATioRs,  ara,  generally,  particularly  paragrajte 
124-146,  26&-d00. 
nOH  FIFE.    See  Combinations,  btc.,  265. 
JODTT  BATES  AVB  SHUHO.    See  Cabbikbs. 

JOIHT  TBAmC  AS80GIATI0H8.     See  €k>MBiNATiON8,  190.  191,  S44* 
847. 

Ckaeral  expreisloM  Im  an  opinion  which  are  net  eMeatial  to 

6iBp09t  of  a  case  are  not  permitted  to  control  the  Judgment 

in  sabsequent  suite.    Harriman  y.  Northern  SeoiaiHes  Co., 

197  U.  S.,  244.  9-669 

nnUIDICTIOH. 

1.  In  a  rait  institated  in  the  name  of  the  Vnlted  Stetet,  under  the 
Sherman  Law,  Jarisdietion  depends  alone  upon  the  aet,  and 
the  court  is  concerned  with  no  case  between  priyate  persons 
or  corporations,  where  Jurisdiction  depends  on  otiier  condi- 
tions, and  in  which  proceeding  a  conmion-law  remedy  might 
become  ayailable.  U,  S.  t.  Addv$ton  Pipe  <C  Steel  Co,,  78  F., 
712.  1—681 

%  Hon^reiidente.— The  authority  giyen  by  section  5  of  the  Sherman 
Law  to  bring  In  non-reiidents  of  the  district  eaa  not  be 
ayslled  of  in  private  suite,  and  the  court  can  acquire  no  Juris- 
diction orer  them.    Oreer,  MUU  d  Oo,,  y.  BtoUor,  77  F.,  1. 

1— «20 

8.  Objeetion  to  of  Court  Is  Waived  by  Farty  Appearing  In  a  Suit- 
By  ap|)earing  in  a  suit  in  the  Federal  Circuit  Court,  defend- 
ante  waived  any  objection  that  the  suit  was  not  brought  in 
tlie  district  where  plaintUEs  or  they  reside.  Imin^  v.  Joint 
OouimM  of  Carpenters,  eto,,  180  F.,  898.  5—879 

ii  Supreme  Court  Never  Shirks  Buty  of  Maintaining  XineA  of  Sepa^ 
ration. — ^In  determining  questions  of  Jurisdiction  the  Sikpreme 
Ooart  never  sfairkB  the  responsibility  of  maintaining  the  lines 
of  separation  defined  in  the  Constitution  and  the  laws  made 
In  porsnance  thereot    Senry  v.  A.  B.  Dick  Co.,  224  U.  S.,  18. 

6—744 

S.  Same— Test  of,  in  Suit  ZnvoMng  Patent  lawi.— ^The  test  of 
Jurisdiction  is  whether  complainant  does  or  does  not  set  up 
a  riglit,  title  or  inttfest  under  the  patent  laws  o^  make  it 
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aniear  that  a  right  or  prlTil^^  will  be  deftatefl  bgr  one,  or 
sustained  by  another,  construction  of  those  laws.  Mb.  6—748 
e.  Oottfliptlag  with  Szolnsire  Authority  of  SUte  Apyolatiaff  Sx- 
ecutor,  Should  Be  Disregarded  in  the  Federal  Oourt— A  State 
may,  as  to  goods  within  its  own  Jurisdiction,  provide  that  a 
foreign  executor  shall  be  its  own  representative,  and  that 
process  served  on  him  within  its  borders  shall  be  effective  to 
determine  the  disposition  of  such  goods;  but  since  the  four- 
teenth amendment  a  Jurisdiction  conflicting  with  the  exclusive 
authority  of  the  State  appointing  the  executor  should  be  dis- 
regarded at  the  outset,  at  least  in  a  Federal  court  Thor- 
bitm  V.  Gates,  225  F.,  6ie.  ^-201 

Bee  also  Gdubts  ;  States  8, 10 ;  United  States. 

ramT. 

1.  Beasoaable  Boubt — ^A  reasonable  doubt  is  one  arising  out  of 
the  evidence;  not  an  imaginary  doubt,  a  fanciful  oonjectitfo, 
or  strained  Inference,  but  such  a  doubt  as  a  reasonable  man 
would  act  upon  or  decline  to  act  upon  when  his  own  concerns 
are  Involved — a  doubt  for  which  a  good  reason  can  be  given, 
which  reason  must  be  based  upon  the  evidence  or  want  of 
evidence.    U.  S.  v.  Cassidy,  67  F.,  781.  1—668 

1»  OredlbiUty  of  Witneues. — ^The  Jury  are  the  exclusive  Judges  of 
the  credibility  of  the  witnesses.  A  witness  is  presumed  to 
speak  the  truth,  but  this  presumption  may  be  repelled  by  the 
manner  in  which  he  testifies,  by  the  character  of  his  testi- 
mony, or  by  the  evidence  affecting  his  character  for  truth, 
honesty,  or  Integrity,  or  his  motives,  and  by  contrary  evi- 
dence. But  the  power  of  the  Jury  to  Judge  of  tbe  effect  of 
evidence  is  not  arbitrary;  it  must  be  exercised  wiOi  legal 
discretion,  and  in  subordination  to  the  rules  of  evidence.    /6. 

1—664 

t*  Talidity  of  Contract— When  dueBtion  for  Jury.*-<X)nceding  that 
a  contract  legal  in  Its  terms  and  in  its  consideration  may  be 
rendered  illegal  as  against  public  policy  by  reason  of  the 
intention  of  the  parties  to  so  use  it  as  to  commit  civil  injury 
to  third  persons,  where  the  evidence  as  to  such  intention  is 
conflicting  the  contract  can  not  be  declared  illegal  by  the 
court  as  matter  of  law.  U,  S.  v.  Ckmaolidaied  Seeded  ISoMn 
Co.,  126  F.,  864.  8-«^288 

4.  Province  of,  to  Betermine  laferenoet  to  Be  Brawn  from  Con- 
flicting Xvidemee. — In  an  action  to  charge  defendants,  as 
members  of  various  local  unions  of  a  labor  organization,  with 
liability  for  acts  of  agents  of  the  organisati<m  on  the  ground 
of  a  comblnaticm  in  restraint  of  interstate  commerce  in  vio- 
lation of  the  Sherman  law,  where  there  was  coflfllcttng  testi- 
mony as  to  their  knowle^Ufe  of  such  acts  and  ottier  evidence 
from  which  inferences  must  be  drawn,  the  Question  of  lia- 
bility was  for  the  Jury,  and  it  was  error  to  withdraw  such 
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questioii  from  tbem  and  to  submit  only  the  question  of  dam- 
ages.   Loiwlor  V.  Loetoe,  187  F.,  525.  4—268 

••  la  Aotioa  for  Damages  Partiei  Satitled  te  Trial  Ifj  Jury.— An 
action  by  a  shipper,  authorised  by  the  Sherman  law  to  re- 
coTer  treble  damages  to  his  business  and  property  by  reason 
of  a  conspiracy  and  combination  by  interstate  carriers  to 
charge  excessive  and  unlawful  rates  for  the  shipment  of 
coal  from  the  mines  to  tidewater,  was  an  action  at  law  as  to 
which  the  parties  were  entitled  to  a  Jury  trial.  Meeker  y. 
Lehigh  VaUey  R.  R.  Co.,  162  F.,  857.  8—885 

8.  Certain  Initniotioni  to,  ITot  Snoneons,  in  Abseaoe  of  Eeqnesti 
to  Charge. — Instructions  in  a  prosecution  for  conspiracy, 
taken  together,  held  not  erroneous,  in  the  absence  of  requests 
for  more  eqpeciflc  instructions  on  certain  pointa  Steer$  v. 
U.  B.,  Id2  F.,  &  4-487 

7.  Ailare  of  Court  to  lattmct,  Hot  Error,  When  Instnistioa  Hot 

Beqaeited. — ^Defendants  in  a  criminal  trial  in  a  Federal 
court  can  not  assign  as  error  the  failure  of  the  court  to  In- 
struct-as to  certain  theories  or  inferences,  which  might  find 
support  in  the  evidence  when  they  did  not  request  such  in- 
struction,   lb.  4--440 

8.  Proviaoe  of  to  Determino  Whether  Defendants  Partiolpated  la 

the  Conspiracy. — In  an  action  against  members  of  a  trade 
union  for  conspiracy  in  attempting  to  destroy  plaintiff's 
business  mr  compel  him  to  unionise  his  factory,  whether  de- 
fendants had  Knowledge  of  the  con^iracy  and  participated 
therein  held  for  the  jury.    Latolor  v.  Loeioe,  209  F.,  726. 

5— *07 

9.  Whether  a  oombiaation  it  la  unreaioaable  restraint  of  interstate 

trade,  in  violation  oi  the  Sherman  Law,  Is  for  the  Jury  to 
determine.    U.  8.  v.  Whiting,  212  F.,  474.  8—468 

10.  liability  for  Damages  Vnder  the  Sherman  Law  Can  Be  Enforeed 
Only  Through  Verdiet  of  Jary. — ^When  the  penalty  of  triple 
damages  is  sought  unaer  §  7  of  the  Sherman  Law,  the 
liability  can  only  be  enforced  through  the  verdict  of  a  Jury 
in  a  court  of  common  law.  Fleitmann  v.  WeUbaoh  Street 
Lighting  Co.,  240  U.  S.,  28.  8-*481 

11«  To  Determine  Bxoess  Over  Seasonable  Bate,  In  Aotion  for  Dam- 
ages, Due  to  Unlawful  Combination. — When  more  than  a  rea- 
sonable rate  is  exacted  as  a  result  of  an  unlawful  combina- 
tion, the  excess  over  what  was  reasonable  affords  a  basis  for 
the  damages  recoverable  under  S  7,  and  whether,  and  to 
what  extent,  such  rate  was  unreasonable  are  questions  de- 
terminable by  the  jury,  on  proper  evidence  aiul  instructions. 
Thomeen  v.  Gayser,  243  U.  S.,  88.  6—728 

18.  Same — ^Failuze  of  Court  to  Qlve  InstruoUon  Bequested,  W^en 
Harmless  Xrror. — Failure  to  give  an  instruction  upon  the  bur- 
den of  proving  rates  unreasonable,  held,  at  most  a  harmless 
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error,  In  view  of  a  painstaking  trial  and  careM  InstmctioiMi 
upon  the  estimation  of  damages.    lb.  6—790 

18.  Vederal  Conformity  Statute  Hoei  Vot  Gorer  lastraettnc.— ^Tbe 
Federal  conformity  statute  (Rev.  Stat,  sec  914),  providing 
for  conforming  the  procedure  in  the  Federal  courts  to  that 
in  the  State  courts  in  civil  actions  at  law,  does  not  cover 
instructing  the  jury.    8teer$  v.  U.  8.,  1»2  F.,  10.  4—140 

See  also  WrrifSSSEs;  Grand  Jubt. 

LABO&  imom. 

1.  The  employeeB  of  railway  oompanief  have  a  right  to  orgaaiie 
for  amtual  benefit  and  proteetion,  and  for  the  purpose  of 
securing  the  highest  wages  and  the  best  conditions  th^  can 
command.  They  may  appoint  ofloert,  who  shall  advise 
them  as  to  the  course  to  be  taken  in  their  relations  with 
their  employer,  and  they  may,  if  they  dioose,  repose  In  their 
officers*  autliority  to  order  them,  or  any  of  them,  on  pain 
of  expulsion  from  their  union,  peaceably  to  leave  the  em- 
ployment because  the  terms  thereof  are  unsatisfactory. 
But  it  is  unlawful  for  them  to  eombine  and 'quit  work  for 
the  purpose  of  compelling  their  employer  to  withdraw  from 
his  relations  with  a  third  party,  for  the  purpose  of  injuring 
that  tiiird  party.  Thomas  v.  Railway  Co,,  62  Fed.,  817, 
followed.    U.  8.  V.  Caasidy,  07  F.,  711.  1—467, 538 

i.  Same. — A  strike,  or  a  preconcerted  quitting  of  work,  by  a  com- 
bination of  railroad  employees,  is,  in  itself,  unlawful,  if  the 
concerted  action  is  knowingly  and  willfully  directed  by  the 
parties  to  it  for  the  purpose  of  obstructing  and  retarding 
the  passage  of  the  mails,  or  in  restraint  of  trade  and  com- 
merce among  the  States.    Ih.  1—638 

t.  Xemben  of  Have  Kight  to  Strike  Beaeeably  But  Hot  to  Threaten 
Owners,  etc. — ^Workingmen  have  the  right  to  unite  to  protect 
themselves,  and  to  strike  peaceably  for  grievances,  but  not 
to  threaten  owners,  builders,  and  architects  ^that  their  con- 
tracts will  be  held  up  if  they,  or  any  of  their  sub-contractors, 
use  another  employer's  products.  Irving  v.  Join^  CouncU 
of  Carpenters,  etc.,  180  F.,  900.  S--d83 

4.  Xember  of  Who  Joins  in  Making  Unlawful  Kule,  lii  Liable  for 

Carrying  It  Out,  Though  Hot  Personally  Participating  There- 
in.— ^A  member  and  officer  of  a  labor  organization,  who  joins 
with  others  in  the  adoption  of  a  rule  or  regulation  which  is 
made  a  part  of  the  organic  law  of  the  organization  and  bind- 
ing on  all  its  members  under  penalty  of  a  fine,  if  such  rule 
or  regulation  is  unlawful  as  in  restraint  of  trade,  is  liable  for 
anything  done  to  carry  it  out,  although  he  does  not  personally 
participate  therein.    Irving  v.  Neal  et  ok,  200  F.,  473.    5—802 

5.  Same. — Combination  of  Kef  using  to  Work  Where  Hon-trnion  Pin- 

ith  U  TTsed,  if  Interstate  Trade  Is  Bestrained,  U  VnlawfuL— 
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A  combination  between  local  unions  of  organlsatloBB  of  car- 
penters and  joiners,  by  which  their  members  are  i^edged  to 
refuse  to  work  on  any  Job  where  trim  or  finish  made  in  a 
non-union  shop  is  used,  is  in  restraint  of  trade  and  commerce, 
and,  if  it  aifeets  interstate  commerce,  is  in  violation  of  the 
Sherman  Law,  and  it  is  immaterial  that  the  combination  is 
not  directed  against  any  particolar  concern  or  dictated  by  any 
malidous  motiye.    lb.  5 — 893 

But  MS  244  U.  S.,  459. 

0.  Contrast  Between  a  Company  and  a  labor  TTnien  Coaeemlng 
Wages,  eto.,  ITot  Objeetionable  ai  Tending  to  Xonepoly.-— A 
contract  between  a  manufacturing  corporation  and  a  labor 
union,  by  which  the  corporation  thereafter  agreed  to  pay 
union  wages  and  to  comply  with  the  union  hours  of  labor 
and  conditions  of  employment,  but  which  contained  no  di- 
rect provision  binding  the  corporation  not  to  employ  non- 
union men,  was  not  objectionable  as  tending  to  create  a 
nKMuq;K>ly  in  favor  of  members  of  the  unions  to  the  exclu- 
sion of  others  seeking  employment  Po$i  v.  Buoki  Btave  d 
Range  Co^  200  F.,  921.  4--807 

7»  Xemben  of,  Deelaring  Boyeott  on  Ctoodi  of  Xannfaetnrer 
Shipped  to  Other  States,  Conititutsd  ITnlawfml  Coariiinatlon, 
for  Whieh  Xannfaetarer  Entitled  to  Damages. — ^Where  mem- 
bers of  a  labor  union  att^npted  to  compel  a  hat  manuftic- 
tnrer  to  unionize  his  factory,  left  his  onployment  therein, 
and  with  the  assistance  of  members  of  aflUiated  organizations 
declared  a  boycott  on  his  goods  in  other  States  into  which 
the  goods  had  been  shipped  for  sale  at  retail,  such  acts 
constituted  a  combination  or  conspiracy  in  restraint  of  inter- 
state commerce  in  violation  of  the  Sherman  Law,  for  which 
the  manufacturer  was  entitled  to  recover  treble  damages 
under  section  7.    X^oiolor  v.  *Looioe,  200  F.,  725.  S— 404 

S.  Xemben  of  Are  Bound  to  Know  Oonstitatlons  of  Their  Soeietiei. — 
Members  of  unions  and  associations  are  bound  to  know  the 
constitutions  of  their  societies ;  and,  on  the  evidence  of  tliis 
case,  the  Jury  might  well  find  that  the  defendants  who  were 
members  of  labor  unions  knew  how  the  words  of  the  consti- 
tutions of  such  unions  had  been  construed  in  the  act  Louh 
lor  V.  Loewe,  285  U.  S.,  586.  9-^424 

%  Vnited  ICine  Workers  of  America  an  IFnlawfal  Organisation. — 
The  United  Bline  Workers  of  America  is  an  unlawful  organi- 
sation because  of  its  principles  as  set  forth  in  its  constitu- 
tions, obligations  of  its  members,  and  rules  which  (1)  require 
its  members  to  surrender  their  individual  freedom  of  action ; 
(2)  seek  to  require  in  practical  effect  all  mine  workers  to  be- 
come members,  whether  desirous  of  doing  so  or  not;  (8)  to 
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(Control  and  restrict,  if  ftot  to  destroy,  the  rl^t  of  the  mine 
owner  to  contract  with  his  employees  independent  of  the  or- 
ganization ;  (4)  to  exclude  Ms  right  to  employ  non-nnion  labor 
if  he  desires;  (5)  to  limit  his  right  to  disdiarge,  in  the  al>- 
sence  of  contract,  whom  he  pleases,  wlien  he  pleases,  and  for 
any  caiBSe  or  reason  that  to  him  seems  proper ;  and  (6)  as- 
sumes tlie  right  tlirongh  its  officers  to  control  the  mine 
owner's  business  by  shutting  down  his  mine,  and  calling  out 
his  men  upon  Indefinite  strike  in  obedience  to  their  obligation 
to  the  union,  whether  the  men  desire  to  quit  work  or  not, 
wheneyer  su<di  officers  deem  it  to  the  best  interests  of  the 
union  and  regardless  of  his  rights  or  interests,  or  the  loss, 
direct  and  Indirect,  which  he  may  sustain.*  It  is  also  un- 
lawful because  of  its  procedure  and  practices,  in  that  (1)  it 
seeks  to  create  a  monopoly  of  mine  labor  such  as  to  enable 
It  as  an  organisation  to  control  the  coal-mining  business  of 
the  country ;  and  (2)  has  by  express  contract  Joined  in  a  com- 
bination and  conspiracy  with  a  body  of  rival  operators,  resi- 
dent in  other  States,  to  control,  restrain,  and  to  an  extent  at 
least  destroy  the  coal  trade  of  West  Virginia,  and  by  the  ad- 
mission of  its  officers  has  spent  14  years  time  and  hundreds  of 
thousands  of  dollars  in  an  effort  to  accomplish  such  purpose. 
Hitehman  Coal  4  Coke  Co.  v.  MUeheU,  202  F.,  688.        »— IS54 

Rerersed,  214  F.,  685. 

Decree  of  Circuit  Oourt  of  Appeals,  reversed,  and  that  of  the 
District  Court  modified  and  affirmed  by  the  Supreme  Court, 
Dec.  10,  1917,  245  U.  S.,  229. 
10.  Xay  Hot  AooempUih  Its  Bnds  by  Yioleaee  or  Intisildatioii,  or 
Induoe  Xenberi  to  Break  Bxisting  Contracts;  Bor  Interfere 
with  Bight  of  Owner  Im  the  Lawful  Conduet  of  his  Business. — 
Labor  unions  in  their  relations  to  employers  of  their  mem- 
bers, while  they  may  use'  all  peaceful  efforts  to  advance  the 
interests  of  their  members  in  the  way  of  aiding  them  to 
secure  better  wages,  shorter  hours  of  labor,  and  better  con- 
ditions in  which  to  work,  may  not  accomplish  these  ends 
by  violence,  coercion,  or  intimidation  on  their  part  or  at  their 
instance.  They  may  not  induce  their  members  to  break 
existing  contracts  with  their  employers,  nor  interfere  by 
intimidation  or  coercion  with  the  inherent  right  of  the  em- 
ployer to  control  his  property  and  conduct  his  business  in 
any  lawful  manner  he  may  ctioose,  and  while  they  have  the 
lawful  right  to  advise  their  members  to  strike,  where  not 
In  violation  of  contracts,  and  by  reasoning  or  persuasion 
endeavor  to  prevent  others  flrom  taking  their  places,  neither 
they  nor  their  members  hsnre  any  right  by  intinddation  or 
coercion  to  prevent  other  laborers  or  any  of  tibe  members 
of  the  union  from  taking  employment  with  SQdk  Mnployer. 
/^  §--^646 
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11*  iMae  Are  Chrremed  by  the  flame  Bules  of  law  as  Are  Cettbi- 
matloni  of  Capital  in  Bestraint  of  Trade.— Neither  a  labor 
union  nor  its  members  may,  nnder  the  law,  nee  any  means 
of  coercion  or  intimidation  to  compel  others  to  Join  the  onion, 
or  to  prevent  a  member  from  leaving  the  nnion  if  he  desires 
or  otherwise  to  interfere  with  the  inhtfent  right  of  the  indi- 
yidnal,  whether  a  member  or  not,  to  dispose  of  his  own 
labor  or  capital  according  to  his  own  will;  and  in  their 
relations  to  the  general  public  as  consumers  of  the  products 
of  labor  and  capital  such  unions  are  gOYwned  by  the  same 
rules  of  law  as  to  combinations  in  restraint  of  trade  as  are 
combinations  of  capital.    lb.  B — 547 

It.  Under  Conaion  Law,  Xnst  Be  Considered  in  Its  Belation  to  Its 
Xembers,  Its  Employers,  and  the  Pablie. — Under  the  common 
law  which  governs  in  West  Virginia,  labor  union  combina- 
tions must  be  considered  in  their  threefold  relations:  (a) 
To  their  own  members;  (&)  to  those  who  may  employ  such 
members ;  and  (c)  to  the  public  interests.    lb.  §-—640 

IS.  flame — Can  Hot  Beqnire  Members  to  flarrender  Their  Vreedom 
of  Action. — In  their  relation  to  their  respective  members, 
labor  unions  can  not  undertake  to  require,  by  oath,  obliga- 
tion, constitution,  or  rule,  a  surrender  by  such  members  of 
their  individual  freedom  of  action,  and,  .when  they  seek  to 
do  80,  they  become  illegal  combinations  in  restraint  of  trade. 
Ih.  5-~<H6 

14.  flame — ^Legality  of,  to  Be  Betermined  by  an  Bzamiaation  of  Its 
Constitution,  By-Laws,  or  Bules.— The  question  of  tlie  l^ality 
of  a  labor  union  combination  is  to  be  determined  from  an 
examination  of  the  union's  constitution,  by-laws,  or  rules, 
as  they  niay  be  called,  and,  where  some  of  such  rules  are 
lawful,  yet,  if  otho^  unlawful  in  character  are  of  such 
weight  and  importance  as  to  dominate  the  course  of  the 
union's  action,  or  if  the  lawful  and  unlawful  ones  are  so 
interdependent  or  intermingled  as  to  render  their  separation 
impracticable,  the  organisation  becomes  wholly  illegal  as  in 
restraint  of  trade.   lb.  §--640 

18.  The  Aneient  English  Bale  That  Labor  Unions  Were  Vnlawfal 
Boes  Bot  Prevail  in  the  Vnited  States.— The  ancient  English 
rule  that  labor  unions  were  unlawful  does  not  prevail  in  the 
United  States  in  view  of  the  changed  conditions  existing;  the 
rule  being  now  settled  that  labor  may  organise  for  its  own 
protection  and  to  further  the  interests  of  the  laboring  classes, 
and  may  strike  and  persuade  and  induce  others  to  join  them 
by  peaceable  means,  being  only  subject  to  legal  restraint  by 
injunction  when  they  resort  to  unlawful  means  to  cause  in- 
jury to  others  to  whom  they  have  no  relation,  contractual  or 
otherwise.  MUehett  v.  HUehman  Oo&i  d  Oohe  Co.,  214  F., 
090.  §—006 


Digitized  by 


Google 


808  LABOB  UNION& 

Index— Digest 
1%.  fbune— TTniteA  Mine  Worken  of  Ameilea  Hot  aa  ITAlawfol  Oon- 
bination  Eitbor  Under  the  State  Statute  or  the  OonmoA  law. — 
Section  413,  Code  of  West  Virginia,  provides  that  no  persona 
or  combination  of  persons,  by  force,  threats,  menaces,  or  in- 
timidation of  any  kind,  shall  prevent  or  attempt  to  prevent 
from  working  in  or  about  any  mine  any  person  or  persons 
who  have  the  lawful  right  to  work  about  the  same  and  who 
desire  to  so  work,  but  this  provision  shall  not  be  so  construed 
as  to  prevent  persons  from  associating  for  any  lawful  pur- 
pose or  for  using  moral  suasion  or  lawful  argument  to  induce 
any  one  not  to  work  in  or  about  any  mine,  and  section  2859 
(Code  1913)  regulates  the  use  of  union  labels  and  prohibits 
the  use  thereon  on  merchandise  not  the  product  of  union 
labor.  Held,  that  the  trade-union  known  as  the  United  Mine 
Workers  of  America,  organized  to  secure  reasonable  wages 
and  better  working  conditions  amcmg  the  mine  workers  of  the 
United  States  and  by  concerted  effort  to  compel  by  peaceable 
means  the  improvement  of  mining  conditions  in  the  United 
States,  iB  not  an  unlawful  organization  or  combination,  either 
under  the  statute  or  at  common  law.    lb.  f — 020 

17.  Same — So  Long  as  Members  of,  Smploy  Lawful  Xeaas  to  Xnduoe 

Persons  to  Join  Union,  It  Is  Not  a  Coaspiraqy. — Since  mem- 
bers of  a  trade-union  have  a  lawful  right  to  induce  persons 
employed  in  the  same  general  business  to  Join  the  union  in 
order  to  secure  as  high  wages  as  possible,  compatible  with  the 
successful  operation  of  the  business,  a  combination  to  accom- 
plish such  purposes  by  peaceable  and  lawful  methods,  so  long 
as  t^ey  refrain  from  resorting  to  unlawful  measures  to 
effectuate  the  same,  does  not  constitute  a  conspiracy.    lb, 

S--622 
Reversed  by  Supreme  Court,  245  U.  S.,  229. 

18.  Members  of,  May  Be  Kestrained  by  Injunction  from  Using  Tio- 

lence  and  Coeroien  in  Indneing  Employees  to  Join  the  Union 
and  to  Strike.--An  injunction  may  be  properly  granted  re- 
straining members  of  a  trade  union  from  using  violence, 
intimidation,  and  coercion  to  induce  employees  to  Join  the 
union  and  to  strike,  but  they  may  not  be  lawfully  restrained 
from  using  persuasion  and  ottier  peaceable  methods  to  that 
end,  or  from  aiding  employees  by  furnishing  them  money 
from  a  reUef  fund.  BUtner  v.  We9t  VirgMa'PUUbwrffh  CwU 
Co.,  214  F.,  717.  S-688 

18.  Xembers  of,  Have  Aight  to  Persuade  Others  Not  to  Work  for 
Their  Employer. — Laborers  may  combine,  forming  unions  to 
protect  their  rights,  and  they  have  the  right  to  persuade 
others,  when  they  have  gone  on  strike,  not  to  work  for  the 
employer;  such  rights  being  given  under  the  freedom  of 
action  guaranteed  by  the  Federal  Constitution.  AUuka 
8. 8.  Co,  V.  Inter.  Longshoremen* $  Ast'n,  286  F.,  97Q.        6—681 
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-Vnlom  Conduetliig  a  Strike,  Liable  for  ITmlawfvl  Aoti  of 
Memben  aad  Othen  Auoeiatiiiff  with  Striken.— A  Uade 
union,  conducting  a  strike,  is  liable  for  the  unlawful  acts 
of  members  and  others  associating  themselves  with  the  strik- 
ers, unless  such  acts  be  disavowed,  and,  in  the  case  of  mem- 
bers* the  offenders  be  disciplined  or  expelled.    Ih.         6--084 

ML  JEembert  of,  by  Strikiag,  Bo  Hot  Fully  Terminate  Relationship 
Between  ThtmaelTet  and  Their  Employer.— A  labor  union,  of 
which  former  employees  engaged  in  a  strike  were  members, 
is  not  a  mere  Intermeddler,  whose  Interference  with  other 
employees  may  be  restrained,  when  only  lawful  means  are 
used,  since  a  strike  does  not  fuUy  terminate  the  relationship 
between  the  parties,  but  creates  a  relationship,  neither  that 
of  general  employer  and  employee,  nor  that  of  general  em- 
ployer and  employee,  nor  that  of  employers  and  employees 
seeking  work  from  them  as  strangers.  Tri-Citp  Trades  Coun^ 
oU  Y.  American  Steel  Foundries,  288  F.,  783.  6—019 

SS.  Vhen  Xemben  of,  Can  Hot  Be  Enjoined,  VnleM  Special  Bamage 
Shown. — ^Members  of  can  not  be  enjoined,  under  the  laws  of 
New  Tork,  from  refusing  to  work  upon  materials  made  by 
Don*union  labw,  where  it  was  not  shown  that  such  re- 
fusal had  caused  the  plaintiffs  special  damage,  different  from 
that  Inflicted  upon  the  public  at  large.  Paine  Lumber  Co.  y. 
Neal,  2iH  U.  S.,  471.  e— 968 

3ee  also  Combinations,  Brc.,  in  Rxsteaint  of  Tbadk,  232-256, 
376;  Ckycsra,  10, 11. 
L 
With  Tying  Clanaei,  Requiring  Lessee  to  Bse  Only  Xaehinei  of, 
and  to  Purehase  Repairs  and  Supplies  trom,  the  Lessor,  Is 
Illegal  Under  the  Clayton  Law. — ^Leases,  by  the  maker  of  a 
very  large  percentage  of  aU  the  shoe  machinery  made  in 
the  United  States,  of  nmchines  to  shoe  manufactusers,  con- 
sisting of  principal  and  auxiliary  machines,  the  use  of  both 
kinds  being  necessary  in  the  completion  of  a  shoe,  which 
leases  contain  provisions  that  the  lessee  shall  not  use  the 
machine  in  the  manufacture  of  footwear  which  has  not. had 
.  certain  essential  operations  performed  upon  it  by  other  ma- 
chines leased  from  the  lessor,  that  he  shall  use  tiie  leased 
madiines  exclusively  for  the  class  of  work  for  which  it  is 
designed,  that  he  shall  obtain  all  duplicate  parts  and  all 
supplieg  for  the  machine  exdusively  from  the  lessor  at  such 
psioes  BB  it  may  establish  and  other  similar  provisions,  and 
which  further  give  the  lessor  the  right  to  remove  all  leased 
naehines  in  the  event  of  the  violation  by  the  lessee  of  any 
t»m  of  any  one  of  the  leases,  Beld^  on  motion  for  prelim- 
r    tnary  injunction,  iU^sal,  as  in  vl<^tion  of  the  Clayton  Law. 
'  U.  a.  T.  Uniied  Shoe  MaeK.  Co.,  227  F.,  506.  6—786 
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LMAi  p&xsTncFnom. 

1.  When  Articte  Sold  Adai^tetf  O&ly  to  InMngfaig  Xf§»,  VmuiptioA 
Xi  It  Was  BO  Intended. — ^A  bare  sapposftion  that  an  artide 
adapted  for  use  in  oonnectlen  with  a  patented  machine  sold 
under  restricted  license  is  to  be  used  in  connection  there- 
with, will  not  make  the  vendor  a  contributory  infringer,  but 
where  the  article  so  sold  is  o^y  adapted  to  an  Infringtog 
use,  there  is  a  presumption  that  it  is  intended  therefor. 
Henry  v.  ^.  B.  Dick  Co..  224  U.  S.,  48.  »— 774 

t.  Persons  Engaging  in  Conspiraoy  Which  Bireotly  Produces  Besalt 
Prohibited  by  a  Statute,  Are  Presumed  to  latend  That  Ba- 
salt.— Persons  purposely  engaging  in  a  conspiracy  which 
necessarily  and  directly  produces  the  result  which  a  pro- 
hibitory statute  Is  designed  to  prevent  are,  tn  legal  conton- 
plation,  chargeable  with  intending  to  produce  that  result ;  and 
M>  held  that  if  the  details  of  the  conspiracy  are  alleged  in  the 
indictment,  an  allegation  of  specific  intent  to  produce  the 
natural  results  is  not  essential.  U.  8.  v.  Patten,  2M  U.  SU 
548.  4—750 

S.  Same.— Persons  engaging  in  a  oonspiracy  which  aeoetiarily  and 
directly  will  impede  and  burden  intervtate  oommeree,  con- 
trary to  section  1  of  the  Sherman  Law,  making  it  a  criminal 
offense  to  engage  in  a  conspiracy  in  restraint  of  interstate 
commerce,  are  chargeable  with  Intending  that  result  /&.» 
57  L.  Ed.,  888.  4—750 

4.  Defendants  Are  Presumed  to  Hare  Intended  Gonse4«ences  of 

Acts  Where  They  Are  Hecessarily  in  Bestraint  of  Traic.  If 
an  indictment  nnder  th'e  Sherman  Law  charges  acts  on  the 
part  of  defendants  which  are  in  fact  and  neoessartly  in  re- 
straint of  interstate  trade  and  commerce,  or  effect  a  monopoly 
of  some  part  of  such  commerce,  by  wrongfully  Injnring  or  de- 
stroying the  business  of  competitors,  defendants  are  presumed 
to  have  intended  such  consequences,  and  to  have  kiiown  that 
their  acts  were  in  violation  of  the  statute.  V,  8,  v.  Paiterson 
et  aZ.,  201  F..  715.  S— 28 

5.  A  oonspiracy  proved  to  have  been  fcnned  is  pietnmed  to  have 

continued  until  its  object  was  aooompllshed.  BUen  v.  V,  8^ 
192  F.,  a  4— 4S7 

XIABIUTT.    See  Statutbs,  184. 

UCSVSB  COHTKAOT. 

Attempt  by  Patentee,  by  Xcani  of;  to  Betain  Title  to  Patented 
Article,  for  Purpose  of  Ccntrctling  Bccalc  Price  oC  Article, 
Hot  Protected  by  Patent  Law. — ^An  attempt  by  means  of 
^  license  contracts  "  with  dealers  and  "  license  notices  "  at- 
tached to  patented  machines  to  retain  title  in  the  manufiie- 
turer  and  patent  owner  until  the  expiration  of  tHe  latest  pat- 
ent referred  to  in  such  notice,  and  to  limit  untH  the  expUa- 
tfon  of  such  period  the  right  of  the  public  to  a  mere  license  to 
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nae  dcpmdent  upon  oteerrance  of  conditioiui  in  the  "  license 
notices,'*  Including  conditions  as  to  lurice,  will  not  be  regarded 
as  a  legitimate  exercise  of  the  patent  owner's  control  oyer 
the  use  where,  i>lainly«  from  the  terms  of  the  "license  no- 
tices "  and  from  the  relations  established  between  the  patent 
owner  and  the  dealers  through  whom  the  machines  are  dis- 
tributed, the  object  of  such  reserTations  and  restrictions  is 
to  enable  the  patent  owner  to  fix  and  maintain  the  prices 
at  which  the  machines  may  be  disposed  of  after  they  have 
passed  from  tils  possession  into  the  possession  of  the  deal- 
ers and  the  public  and  after  it  has  received  from  the  dealers 
the  full  price  which  it  asks  or  expects  for  the  machines. 
Straus  v.  Victor  Talking  Machine  Co.,  243  U.  S.,  601. 

•—820 

UCXirSE  &ESTBICTIOH. 

May  be  Imposed  by  Pateatee  on  Sale  of  Pateated  Article. — ^A 
license  restriction  may  lawfully  be  imposed  on  the  pur- 
chaser of  a  rotary  mimeograph,  that  the  machines  sold  may 
be  used  only  with  the  stencil  paper,  ink,  and  other  supplies 
made  by  the  patentee,  although  they  are  all  unpatented. 
Henry  v.  A.  B,  Dick  Co.,  56  L.  Ed.,  645.  6—763 

XDOOaiCS  PA8T£  TBUST.    See  U.  S.  v.  MacAndbbws  &  Fobbes  Oo^ 
148  F.,  828. 

lUITATIOV  07  ACTIOHS. 

L  The  Three-Tear  Limitation  Under  Section  1044  Applies  to  Pro- 
ceedings to  Puaish  for  Contonpt — ^The  provision  in  Revi«^ 
Statutes,  section  1044,  that  no  person  shall  be  prosecuted  for 
an  offense  not  capital  unless  the  indictment  is  found  or  in- 
formation instituted  within  three  years  after  conmiisslon  of 
the  offense,  applies  to  acts  of  contempt  not  committed  in  the 
presence  of  the  court.    Oompers  v.  Z7.  £f.,  233  U.  S.,  607. 

4—796 
9.  flaaie-*Coatempts  Vot  Taken  Out  of  Statute  Because  Procedure 
.  Is  bgr  Other  Xetheds  Than  Indictment  or  Information. — ^The 
substantive  portion  of  section  1044,  Bevlsed  Statutes,  is  that 
no  person  shall  be  tried  for  any  offense  not  capital  except 
within  the  specified  time»  and  the  reference  to  form  of  pro- 
cedure by  indictment  or  information  does  not  take  contempts 
Got  of  the  statute  because  the  procedure  is  by  other  methods 
than  indictment  or  information.    lb.  4—799 

S.  Same— In  Pnjiishiieat  of  Crime  if  Congress  Has  Hot  Xaid  Down 
a  limitation  the  Court  Should. — In  dealing  with  the  punish- 
ment of  Grime,  Some  Rule  as  to  Limitations  Should  be  Laid 
Down,  if  not  by  Ck)ngress,  by  this  Court    /6.  4 — 800 

4.  Same — By  PoUey  of  the  Law  and  Analogy,  the  Court  Fixes  Three 
Tears  as  Uait  Within  Which  Centempto  €am  Be  Plashed.— 
As  the  pow«r  topnniflh  for  contempt  has  son»e  limit,  this  court 
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regardis  that  limit  to  have  been  established  as  three  years  by 
the  policy  of  the  law,  if  not  by  statate,  by  analogy.    lb. 

S.  Same— statute  Begins  te  Bun  as  Beq^eots  Each  Speeiflo  Aet, 
Upon  Bate  of  Its  Commission. — ^The  running  of  the  three 
years'  limitation  prescribed  by  Revised  Statute,  section  1044, 
for  criminal  prosecutions  against  proceedings  to  punish  crim- 
inal contempts  of  a  decree  enjoining  the  continuance  of  a 
boycott,  was  not  postponed  until  such  boycott  was  aban- 
doned, but  such  statute  began  to  run  as  respects  each  q[>ecific 
act  charged  as  a  substantive  offense  in  disobedience  of  the  in- 
junction upon  the  date  of  the  commission  of  such  act.  /&., 
58  L.  Bd.,  1115.  4—796 

6.  same — Criminal  Contempts  Hot  Committed  in  Presenoe  of  Court, 
Not  Punishable  After  Three  Tears. — ^Proceedings  to  punish 
acts  not  committed  in  the  presence  of  the  court  as  criminal 
contempts  of  an  injunction  previously  granted  are  none  the 
less  governed  by  the  three  years'  limitation  of  Revised  Stat- 
ute, section  1044,  which  provides  that  "no  person  shall  be 
prosecuted,  tried,  or  punished  for  any  offense  not  capital 
*  *  *  unless  the  indictment  is  found  or  the  information 
is  instituted  within  three  years  next  after  such  offense  shall 
have  been  committed,"  because  such  contempt  proceedings 
may  not  be  instituted  by  an  indictment  or  informaion.    lb. 

4—801 
7.  Of  Three  Tears  Applies  to  Genspiraeies  Under  the  Sherman 
Law. — Under  an  indictment  charging  the  officers  and  agents 
of  the  N.  Company  with  conspiring  to  restrain  the  inter- 
state business  of  the  N.  Company's  competitors,  which  pro- 
ceeded on  the  theory  that  there  was  a  generic  conspiracy 
extending  over  20  years  against  all  competitors,  which  as  the 
various  competitors  named  in  the  indictment  came  into  ex- 
istence was  directed  against  them  spedflcally,  a  conviction 
could  be  had  only  for  conspiring  in  restraint  of  the  trade  or 
commerce  of  such  of  the  competitors  named  in  the  indict- 
ment as  were  in  existence  during  the  three  yean  prior  to  the 
finding  of  the  indictment,  and  there  could  be  no  conviction 
for  conspiring  against  the  competitors  who  ceased  to  exist 
more  than  three  years  prior  to  the  finding  of  the  indictment, 
or  for  the  generic  conspiracy  so  far  as  it  existed  prior  to  the 
^     three  years.    Patterion  v.  U.  fif.,  282  F.,  eZT.  f-^08 

t.  Im  the  State  of  Washington  an  Action  for  Damages  Under  the 
Sherman  Law  Is  Properly  Brought  Within  Three  Tears. — ^The 
Sherman  Law,  section  7,  provides  that  any  person  who  shall 
be  injured  in  his  business  or  property  bfy  any  other  pennon 
or  corporation,  by  anything  forbidden  <»  declared  to  be  un- 
lawful by  that  act,  may  sue  therefor  and  recover  threefold 
the  damages  by  him  sustained,  with  oosts  and  a  reasonable 
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attorney'e  fee.  Rem.  &  Bal.  CMe,  Weah.,  eecttra  159,  subdl- 
vleion  2,  requires  an  action  for  taking,  detaining,  or  injor- 
ing  personal  property.  Including  an  action  for  the  spedflc 
recovery  thereof,  or  for  any  other  injury  to  the  person  or 
rights  of  another  not  thereinafter  enumerated  to  be  brought 
within  three  years.  Subdivision  6  requires  an  action  upon 
a  statute  for  a  penalty  or  forfeiture,  where  an  action  1b  given 
to  the  party  aggrieved,  or  to  such  party  and  the  State,  to 
be  brought  within  three  years,  except  when  the  statute  im- 
posing it  prescribes  a  different  limitation.  Section  166  pro- 
vides that  an  action  for  relief  not  thereinbefore  provided  shall 
be  commenced  within  two  years.  Held,  that  an  action  for 
damages  under  the  Sherman  Act  is  properly  brought  within 
three  years,  as  the  statute  upon  which  recovery  is  predicated 
is  penal,  while  the  right  of  recovery  under  section  7  Is  pri- 
vate and  remedial,  and  under  any  view  of  the  provision^  of 
section  159,  the  two  year  limitation  does  not  apply.  Saroey 
V.  Booth  FWierie9  Co.,  228  F.,  787.  •-986 

Bee  qUo  AcnoNS  and  Dbfxnses,  71. 

mvOR  TSAmo.    see  Gombihatioi76,  sra,  380;  Coohts,  H. 

UYB-STOCX  ASSOCIATXOm  AVD  SZCSANGS8»  SIC.    See  Ck>MBiNA- 
noNS,  AC,  169>168,  822-881. 

LVMBXB.    See  Cokbinations,  kic.,  88-90,  268,  264,  874,  375. 

lEAZIiS,  OBSntVCnOir  OV.    see  Ck)MUNATioNS,  Bra,  246,  248,  252. 

XASDATK. 

Xediied  as  to  certain  companies  having  some  of  the  65  per 
cent  contracts  referred  to  in  226  U.  S.,  324,  V,  S.  v.  Read^ 
in§  Co,,  227  U.  S.,  158.  4—789 

MAVirFACTIT&BB. 

1.  Seadiac  Ctroulart  to  Hit  Guttomen  Eeqaettlair  Than  Bot'^ 
sell  His  Products  to  a  Particiilar  Dealer,  Is  Within  Hit  Legal 
Bights. — ^Tlie  sending  out  by  a  manufacturer  of  drcularp  to 
wholesale  dealers,  who  are  Its  customers,  requesting  them  not 
to  sell  Its  product  to  a  particular  dealer,  on  the  ground  that 
he  Is  cutting  retail  prioes»  Is  within  its  legal  rights,  and  can 
not  be  enjoined.  Great  Atk  d  Fao.  Tea  Co.  v.  Cream  of  Wheat 
Co.,  2d4  F.,  571.  5—868 

a.  lame — Selling  Only  to  Wholesalers  aad  Bef usiag  to  Sell  to  Be* 
taUen  Bet  ValawluL — ^Defendant  was  engaged  in  eelllng 
under  a  trade  name  purified  wheat  middlings  selected  by  it 
and  put  up  in  packages.  Its  whole  business  covered  less  ttian 
1  per  cent  of  the  total  middlings  bouglit  and  sold  in  the 
country.  It  decided  to  sell  only  to  wholesalersi  and  so  an- 
nennced  to  the  trade,  but  for  a  time  made  an  exception  as  to 
a  particular  retailer.  It  afterwards  decided  that  ii  would  no 
longer  sell  to  such  retailer,  and  did  not  thereafter  sell  to 
Mm.  IFeld,  that  this  was  not  unlawful,,  and  sodi  retailer 
was  not  entitled  to  an  inJuncUon  restraining  defendant  fhim 
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refustng  to  sell  Its  goods  to  it,  and  it  wM  wboBy  hnmaterial 
why  it  ceased  to  sell  to  sadd  retailer,  as  neither  the  Sherman 
Law,  nor  the  Clayton  Law,  has  cfaani^ed  the  rale  that  a  trader 
may  reject  the  offer  of  a  proposing  buyer  for  aay  reason  that 
appeals  to  him,  whether  it  be  because  he  does  not  like  the 
buyer's  business  methods,  or  because  of  some  personal  difter- 
ence.  Great  AtL  d  Pae.  7*ea  Co.  ▼•  Cream  of  Wheat  Oo^ 
227  F.,  48.  .  •— 876 

S.  Xay  Hot  Indaee  Violation  of  Law. — ^No  man  may  wilfully  and 
knowingly  use  his  mon^,  his  industry,  his  brains,  or  his 
right  to  pick  and  choose  among  his  would-be  customers  to 
induce  or  bring  about  a  violation  of  law,  or  to  do  or  procure 
the  doing  of  some  act  which  the  law  forbids. 
Prey  d  Bon  v.  Welch  CHrape  Juioe  Co.  (Not  reported.)  «— 889 
Prey  d  Son  v.  Cudahp  PacMng  Co.  (Not  reported.)  6—879 

4.  Same— ^Bight  of,  to  Choose  Hit  Customen. — ^In  the  absence  of  a 

statutory  prohibition,  any  man  engaged  in  business  may  pidc 
and  choose,  as  he  sees  fit,  his  would-be  customers.    lb. 

6-^867;  6--878 

5.  Saae— SiBoriminatioa  by,  in  Priee  of  Commodity,  Between  BB- 

ferent  Castomen,  Valawfal.— A  discrimlnatioa  in  price  by  a 
manufacturer  between  different  purchasers  of  his  commodity, 
under  section  2  of  the  CAayton  Law,  is  an  unlawful  thing, 
whether  there  was  a  combination  in  the  furtherance  of  whtdt 
it  was  made,  or  not;  but  in  order  to  recover  damages  for 
such  a  discrimination,  it  must  appear  that  the  effect  ef  such 
discrimination  is  substantially  to  lessen  competltiOQ.    lb. 

6-«r5;  8—886 
See  aUo  Oombiivations,  ctc.,  80^-82L 
XAKKIT  aVOTATIOVi.    See  CoicBiiiATions,  sfra,  882-886. 


Aati-Tratt  law  of  Mlanesota  Should  Beoeive  the  Same  Ooa- 
ttrvetioa  as  the  Sherman  Law. — The  anti-trust  law  of  Minne- 
sota (Laws  1899,  p.  487,  c  840),  making  unlawful  any  con- 
tract or  combination  in  restraint  of  trade  or  commeree  within 
the  State,  Is  in  substantiaUy  the  same  language  as  the  Sher- 
man Law,  and  must  receive  a  similar  construction.  Minne- 
eota  V.  ITorMem  Securitiet  Co.,  128  F.,  6862.  t--246 

Case  reversed,  194  U.  8.,  48,  and  ramanded  to  fitnte  eourt 
Circuit  court  without  jurisdiction  (6—688). 

lUlowIng  the  decisions  of  the  United  States  Supreme  Ckmrt 
construing  the  latter  act,  the  Minnesota  law  applies  to  rail- 
roads, and  any  oontract  or  arraagement  between  railroad 
eompanies  for  the  purpose  and  having  the  effect  ef  prevent- 
ing oompetition  by  fixing  rates  to  be  maintained  by  the 
parties  is  in  violatioa  of  its  provisions;  but  eontraots  or 
eottbinations  whl<^h  do  not  directly  and  necessarily  affeet 
tnmqportatiea,  er  rates  therefor,  are  net  ia  lestraiat  of 
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trade  or  conunerce,  nor  within  the  statate,  eten  thoogh  ttiey 
may  remote  and  Indirectly  appear  to  bave  aome  probable 
effect  in  that  direction.    lb.  a— 259 

t*  Saaifr—^tMkholdlng  Corporation. — ^A  holding  corporation  or- 
ganised by  individual  8tockfa<^ders  of  two  railroad  com- 
panieB,  owning  and  operating  sabstantiaUy  paralM  and 
competing  lines  of  railroad  within  the  State  of  fiCinnesota, 
for  the  sole  purpose  of  acquiring,  by  the  exchange  of  its  own 
stock  therefor,  stock  of  the  two  companies,  and  holding  and 
voting  the  same,  but  having  no  power  or  franchise  to  operate 
a  railroad,  !•  not  ia  violation  of  the  Ifiaaetota  aati-tmst  law 
(Laws  1899,  p.  487,  c.  859),  which  provides  that  **any  con- 
tract, agreement,  arrangement,  or  conspiracy,  or  any  oom- 
bination  in  the  form  of  a  trust  or  otherwise  •  •  * 
which  is  in  restraint  of  trade  or  comm^ce  within  this 
State  *  *  *  is  hereby  prohibited  and  declared  to  be 
unlawful,"  where  the  purpose  of  its  promoters  was  thereby 
to  acquire  and  retain  in  the  same  hands  a  majority  of  the 
stock  of  one  or  both  companies,  to  insure  uniformity  of 
policy  and  stability  of  management,  although  it  in  fact  ac- 
quired the  controlling  interest  in  both,  in  the  absence  of 
any  evidence  that  it  ever  exercised  its  power  to  prevent 
GQQDVwitition  between  the  two  roads  or  to  interfere  in  any 
manner  with  the  fixing  of  rates  by  either  company.    lb. 


4.  iaas — ^Saforoemeat  of  Statute— JuriHttctioa  or  Bqaity.— The 
antittrast  law  of  Minnesota  (Laws  1899,  p.  487,  c  859)  im- 
poses ae^ere  penalties  for  its  violation,  but  contains  no  pro- 
vision for  restraining  or  enjoining  violations,  and  without 
such  statutory  authority  a  court  of  equity  has  no  Jurisdic- 
tion to  enjoin  an  act  which  constitutes  a  criminal  offense.    lb, 

MUZK. 

i«  To  "  XonopoUse,'*  ia  a  Legal  aad  Aooarate  Sensa,  It  to.  Exclude 
Other  Pertoat,  But  Hot  Heeessarily  AIL — ^Within  section  2  of 
the  Sherman  Law,  making  it  illegal  to  monopQUae,  attempt 
to  monopolise,  or  combine  or  eonspire  to  monopolize^  any  part 
ef  the  trade  or  oommerce  among  the  several  States,  there 
.  -can  be  ao  monopolising  in  making  a  sin^  interstate  sale, 
OS  a  great  number  of  such  sales,  even  though  wrongful  means 
are  used  in  making  them,  and  a  wrong  of  soow  other  nature 
is  done  competltoni,  since  to  **  monopoUse "  fta  a  legal  aad 
accurate  sense  is  to  delude  other  persons,  though  not  nec- 
essarily all  persons,  and  there  can  be  no  monepolialng  with 
TeBpect  to  a  sale  which  in  the  nature  of  things  can  be  made 
by  but  ose  competitor,  and  in  which  there  can  be  ao  common 
enmpatioa.   J\Hte9f99»  v.  U.  M^  2SU  V.,  Old.  a— 91 
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9.  (bune — ^A  XonopoUsiac  by  Efleieney  1b  YroAuetloii,  Vot  Wtthlm 
the  Sherman  Law.— A  monopolizing  of  Interstate  trade  and 
commerce  by  efficiency  in  producing  and  marketing  a  better 
and  cheaper  article  than  anyone  elae,  Is  not  within  section 
2  of  the  Shtfman  Law.    /&.  lh-02 

S.  Same — Ezoludlng  of  Competitort,  by  Wrongful  Xeani,  Ii  Xonop- 
ollxing. — A  combination  of  competitors,  accompanied  by  an 
exclusion  of  outsiders  from  interstate  trade  and  commerce, 
•  or  the  exclusion  by  a  competitor,  or  Its  officers  and  agents 
on  its  behalf,  of  other  competitors,  by  the  use  of  wrongful 
means,  constitutes  a  monopolising  of  such  oommeree  within 
section  2  of  the  Sherman  Law.    /&.  S~03 

4.  One  Boes  Hot  Continue  to,  by  Holding  the  Bntlneu  WrongfnUy 
Seenred,  After  CompetitorB  HaTe  Ceaitd  to  Compete. — ^A  party 
monopolizing  Interstate  commerce  by  employing  wrongful 
means  to  drive  its  competitors  from  the  field  does  not  con- 
tinue to  monopolize  such  commerce,  within  section  12  of  the 
Sherman  Law,  by  holding  the  business  so  secured  after  its 
competitors  haye  ceased  to  compete ;  and  hence  an  Indictment 
charging  a  monopolizing  within  the  period  of  limitations  by 
holding  the  business  previously  obtained  by  such  wrongful 
means  was  Insufficient,  where  It  did  not  allege  the  doing  of 
anything  to  maintain  and  hold  the  monopoly  during  such 
period.    lb.  S— 101 

XOSOPOLT. 

L  Heed  Hot  Be  a  Complete  Monopoly.— In  order  to  vitiate  a  eon- 
tract  or  combination  it  is  not  essential  that  its  result  should 
be  a  complete  monopoly ;  it  Is  raflelent  if  it  really  tends  to 
that  end  and  to  deprive  the  public  of  the  advantages  which 
flow  from  free  competitl<m.  U.  fir.  v.  ».  C.  Knight  Co.,  166 
U.  S.  1,  16.  I— 8»2 

%,  Oengreu  did  not  attempt  by  the  Sherman  Law  to  assert  the 
power  to  deal  with  monopoly  directly  as  such;  or  to  nmtt 
aad  restriet  the  rights  of  eoiporationt  oreated  by  the  States 
er  the  oittsens  ef  the  States  in  the  aefulsltion,  control,  er 
disposition  of  property;  or  to  regulate  or  prescribe  the  price 
or  prices  at  whidi  such  property  or  the  products  thereof 
should  be  sold ;  or  to  make  criminal  the  acts  of  persons  in 
tiie  acquisition  and  control  of  property  which  the  States  of 
their  residence  or  creation  sanctioned  or  permitted.  Aside 
from  the  provisions  applicable  where  Congress  might  exercise 
municipal  power,  what  the  law  struck  at  was  condiinatioiis, 
contracts,  and  com^rades  to  monopolise  trade  and  com- 
merce among  the  several  States  or  with  foreign*  nations.    Jb. 

1—892 
.  S.  The  word  ^monof ollse "  was  not  intended  to  he  used  with  ref- 
erence to  the  acquisition  of  exclusive  rii^ts  under.  Govern- 
ment concession,  but  the  word  was  used  to  mean  **  to  aggre- 
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gate**  or  ''concentrate"  in  the  hands  of  few,  fHractioallj, 
and,  as  a  matter  of  fact,  and  according  to  the  known  results 
of  human  action,  to  the  exclusion  of  others;  to  accomplish 
this  end  by  what,  in  popular  language,  is  expressed  in  the 
word  "  pooling,"  which  may  be  defined  to  be  an  aggregation 
of  property  or  capital  belonging  to  different  persons,  with 
a  view  to  common  liabilities  and  profits.  Amer,  Biscuit  d 
Mfg.  Co.  V.  Klotz,  44  F.,  721,  724.  1—7 

4.  To  eoastitute  the  offense  of  "  monopoUxlBg,  or  attempting  to 
monopolize,"  trade  or  commerce  among  the  States,  within 
the  meaning  of  section  2  of  said  act,  it  is  necessary  to  ac- 
quire, or  attempt  to  acquire,  an  exclusive  right  in  such  com- 
merce by  means  which  will  prevent  others  from  engaging 
therein.    In  re  Greene,  52  F.,  104.  1— «4 

6.  A  "  monopoly,"  m  the  prohibited  sense,  involves  the  element  of 

an  exclusive  privilege  or  grant  which  restrained  others  from 
the  exercise  of  a  right  or  liberty  which  they  had  before  the 
monopoly  was  secured.  In  commercial  law,  it  is  the  abuse 
of  free  commerce,  by  which  one  or  more  individuals  have 
procured  the  advantage  of  selling  alone  or  exclusively  all  of 
a  particular  kind  of  merchandise  or  conmiodity  to  the  detri- 
ment of  the  public.  /6.  1 — ^71 
t.  The  word  "  monopolise,"  used  in  section  2  of  the  Sherman  Law, 
is  the  basis  and  limitation  of  the  statute,  and  henoe  an  in- 
diotment  must  show  a  conspiracy  in  restraint  by  engrossing 
or  monopolizing  or  grasping  the  market.  It  is  not  sufficient 
simply  to  allege  a  purpose  to  drive  certain  competitors  out 
of  the  field  by  violence,  annoyance,  intimidation,  or  other- 
wise.   U.  8.  V.  Peterson,  55  F.,  605.                               1—188 

7.  The  statute*  is  not  limited  to  contracts  or  combinations  which 

monopolize  interstate  commerce  in  any  given  conunodity, 
but  seeks  to  reach  those  which  directly  restrain  or  Impair 
the  freedom  of  interstate  trade.  The  law  reaches  combina- 
tions which  may  fall  short  of  complete  control  of  a  trade  or 
business,  and  does  not  await  the  consolidation  of  many 
small  combinations  into  the  huge  "trust"  which  shall  con- 
trol the  production  and  sale  of  a  commodity.  Chesapeake 
d  O.  Fuel  Co,  V.  United  States,  115  F.,  610,  624.  2—168 

t.  Xonopoly  Hot  Necessary — ^Tendency  Sufflcient — ^It  1b  not  re- 
quired, in  order  to  violate  this  statute,  that  a  monopoly  be 
created.  It  is  sufficient  if  that  be  the  necessary  tendency  of 
the  agreement    Zb.  2—168 

••  Xrery  attempt  to  monopolize  a  part  of  interstate  commerce,  the 
necessary  effect  of  which  is  to  stifle  or  to  directly  and  sub- 
stantially restrict  competition  in  conomerce  among  the  States, 
Tlolatei  section  8  of  the  Sherman  Law.  WlUttoeU  v.  Canti- 
.    mmUol  Tobacco  Oo,  125  F^  454.  8—271 
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10.  Attenpts  to  monopolize  a  part  of  commerce  among  tlie  States 

whieh  promote,  or  only  incidentally  or  indireetly  rettrtet, 
competition  in  interstate  commerce,  while  their  main  par- 
pose  and  diief  effect  are  to  increase  the  tn6e  and  foster  the 
business  of  those  who  make  them,  were  not  intended  to  be, 
and,  were  not,  made  illegal  or  punishable  by  section  2  of  the 
Sherman  Law,  because  such  attempts  are  indiiq;>enBable  to 
the  existence  of  any  competition  in  commerce  among  the 
States.    lb.  tr-Tte 

11.  Statute  Operates  Only  on  Monopolies  in  Interstate  Commeroe, 

and  Hot  Because  Commodity  Is  a  Heoessary  of  life. — The 
monopoly  tnd  restraint  denounced  by  the  Sherman  Law,  **  to 
protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  are  a  monopoly  in  interstate  and  international 
trade  or  commerce,  and  not  a  monopoly  in  the  manufacture 
of  a  necessary  of  life.    U,  B.  v.  E,  C.  Knight  Co.,  156  U.  S.,  1. 

It.  A  monopoly  of  trade  embraces  two  essential  elements:  (1)  The 
acquisition  of  an  exclusive  right  to,  or  the  exclusive  control 
of,  that  trade;  and  (2)  the  exclusion  of  all  others  from  that 
right  and  control.    U.  8.  ▼.  Trans-Mo,  Ft  Aasn,,  68  F.,  68,  82. 

1—218 

IS.  Criterion  of  Xonopoly. — ^The  mere  extent  of  acquisition  of  busi- 
ness or  property  achieved  by  fair  and  lawful  means  can 
not  be  the  criterion  of  monopoly  within  the  meaning  of  the 
Sherman  Law;  but  in  addition  to  acquisition  and  acquire- 
ment there  must  be  an  intent  by  unlawful  means  to  exclude 
others  from  the  same  traffic  or  business,  or  from  acquiring 
by  the  same  means  property  and  material  things.  (Per 
Gray,  C.  J.)     17.  fif.  v.  Reading  Co.,  183  P.,  456.  8—008 

14.  ITnlawful  at  Common  Law. — At  common  law  monopolies  were 

unlawful  because  of  their  restriction  upon  individual  free- 
dom of  contract  and  their  injury  to  the  public  and  at  com- 
mon law ;  and  contracts  creating  the  same  evils  were  brought 
within  the  prohibition  as  impeding  the  due  course  of,  or 
being  in  restraint  of,  trade.  Standard  OU  Co,  t.  U.  8.,  221 
U.  S.,  54.  4—124 

15.  Same.— The  early  struggle  in  Xngland  against  the  power  to* 

create  monopolies  resulted  in  establishing  that  those  institu- 
tions were  incompatible  with  the  English  Omstitution.    /&. 

4—122 
14.  Use  of  Patented  Article. — In  spite  of  the  Sherman  Law,  the 
patentee  may  monopolize  for  the  term  of  his  patent  tiie 
thing  which  he  or  his  assignor  invented.  If  by  the  common 
law,  or  the  statutes  of  a  State,  or  by  the  enactments  of  Oon- 
gress,  men  are  forbidden  to  restrain  trade  or  to  monopo- 
lise it*  a  patentee  may  not  restrain  trade  or  attent>t  to  dio- 
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nopoUze  it  in  anything  except  tliat  whidi  Is  covered  by  his 
intent   U.  8.  v.  Btandard  SaMtary  Mfg,  Co.,  191  F.,  190. 

4—420 

17.  State  Xoaopoly  of  Uquer  Tralllo. — Tbe  Sherman  Law  is  not 

applicable  to  the  case  of  a  State  which  by  its  laws  assumes 
an  entire  monopoly  in  the  traffic  in  intoxicating  liquors 
(S.  O.  act  of  Jan.  2,  1895).    Lowenstein  v.  Bvans,  09  F.,  906. 

l--^689 

18.  Talidity  of  Sale  of  Property  Where  Object  Is  Monopoly. — ^The 

sale  and  transfer  by  a  corporation  of  its  property  and  good 
will  to  another  corporation,  where  such  sale  was  within  its 
powers,  can  not  be  repudiated  on  the  ground  that  the  pur- 
chaser acquired  the  property  for  the  purpose  of  obtaining 
a  m<Hiopoly  of  the  business  and  in  pursuance  of  an  illegal 
combination  in  restraint  of  trade.  Metcalf  y.  Amer.  School 
Furniture  Co,,  122  F.,  115.  8—234 

fifee  oteo  Oovbinatzons,  etc.,  in  Restraint  ov  Tkadb,  II  and 
III. 

It.  Kebate  to  BxcIusIto  PioLrcliaiers.— An  arrangement  whereby  a 
distillery  company  promised  persons  who  purchased  from  its 
distributing  agents  that  if,  for  the  ensuing  six  months,  they 
would  purchase  their  distillery  products  exclusively  from 
such  agents  and  would  not  resell  the  same  at  prices  less  than 
those  fixed  by  the  company,  then,  on  being  furnished  with  a 
certificate  of  compliance  therewith,  it  would  pay  a  certain 
rebate  on  the  amount  of  such  purchases,  did  not  operate  to 
<« monopolize,"  or  "as  an  attempt  to  mohopolize,"  trade  and 
commerce,  within  the  meaning  of  section  2  of  said  act  In  re 
Qreme,  82  F.,  104.  1—66 

M.  When  Stoek  of  Competing  Company  Hot  Inralldated  by  Pur- 
ebaw  by  Bival  Company. — ^Purchase  by  one  corporation  en- 
gaged in  foreign  commerce  of  a  controlling  interest  in  the 
stock  of  a  competing  company  similarly  engaged,  for  the 
purpose  of  eliminating  competition,  though  invalid  in  so  far 
as  the  right  to  vote  the  stock  is  concerned,  does  not  invalidate 
the  stock  so  as  to  preclude  the  purchasing  company  from 
transferring  the  same  to  another  in  good  ftiith,  and  con- 
ferring the  right  to  vote  the  stock  so  transferred  on  the  pur- 
chaser in  case  the  transfer  is  without  suspicion  of  retained 
control,  and  the  purchaser  is  not  otherwise  prohibited  by 
law  fl>om  voting  the  stock.  Btee^  v.  United  FruH  Co,,  190 
F.,  686.  4--d94 

tl.  Same^Acqaliltioii  of  Control  of  Coatpettng  Corporation8.-^Bvi- 
denoe  held  to  warrant  findings  that  defendant  firuit  com- 
pany, engaged  in  foreign  commerce,  acquired  a  controlling 
Interest  In  a  competing  steanuliip  corporation  to  control 
Its  operation,  prevent  compeUtlcni,  and  the  Increase  of  its 
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buBtneai  by  the  addition  of  new  capital,  and  thftt  a  mUh 
sequent  sale  of  sudi  stock  to  indlvidnals  was  f6nnal  only, 
and  not  intended  in  good  faith  to  divest  the  fruit  company 
of  its  control,  authorising  an  injunction  restraining  it  or 
the  purchasers  from  voting  the  stock  in  the  fruit  company's 
interest    lb.  4—882 

S2.  Conbinatiens  in  Kettraimt  of  Xmtentate  OosuBeroe — C«ntra«U 
Between  Coal  Produoen. — ^For  many  years  small  producers 
of  coal  in  the  anthracite  regions  of  Penusylyania  had  sold 
their  product  to  contiguous  large  op^ators,  who  took  it  at 
the  breakers  and  shipped  and  marketed  the  same  throu^^ 
their  own  ag^cies,  paying  to  the  sellers  therefor  a  certain 
percentage  of  tidewater  prices,  difl^ring  under  different 
contracts.  During  a  general  strike  of  all  anthracite  miners, 
at  a  conference  between  the  producers,  in  order  to  Induce 
the  selling  operators  to  assent  to  a  settlement  by  which  all 
miners  were  to.  receive  increased  pay,  the  purdiasing  com- 
panies agreed  to  contract  with  the  selling  producers  under 
an  agreed  form  of  contract  by  which  the  purchaser  bought 
the  entire  product  of  the  seller's  mines,  to  be  mined  and 
delivered  as  the  buyer  directed,  which  it  agreed  should  be 
the  seller's  just  proportion  of  all  the  anthracite  coal  which 
the  requirements  of  the  market  might  from  time  to  time  de- 
mand. The  purchasers  were  also  to  pay  an  increased  per- 
centage based  on  the  general  average  price  at  tidewuter 
during  the  month,  to  be  determined  by  an  expert  account- 
ant The  making  of  such  a  contract  was  (^tional  with  each 
seller;  but  several  were  made,  and  the  accountant  made 
reports  which  were  furnished  to  all  parties  interested,  and 
also  published  in  trade  Journals.  Seid^  That  such  agree- 
ment did  not  constitute  nor  evidence  a  combination  or  con- 
q^iracy  on  the  part  of  the  purchasing  companies  to  restrain 
or  monopolise  the  sale  or  control  the  price  of  coal  in  int«^ 
state  commerce  in  violation  of  the  Sherman  Law,  but  was 
the  legitimate  outgrowth  of  peculiar  business  conditions, 
and  was  to  the  advantage  of  the  smaller  producers  by 
utilising  for  the  handling  of  their  product  the  ftidlities  and 
agencies  of  the  largw  companies.  (Per  Gfrstft  O.  J.,  Buf- 
flngton,  G.  jr.,  dissenting.)     U.  8.  v.  Beading  Co^  188  F.,  454. 

88.  Oontrol  of  Competing  CorporatloA. — The  control  by  one  mining 
corporation  organized  under  the  laws  of  Michigan  of  an- 
other similar  corporation  engaged  in  a  competing  business  in 
interstate  and  foreign  commerce  by  acquiring  a  majority 
of  its  stock,  or  in  part  by  acquiring  stod:  and  in  part  by 
soliciting  and  obtaining  proxies  from  other  stockholders 
with  the  purpose  and  intention  of  eliminating  competition 
and   obtaining   a    monopoly   of    trade   in    their   products, 
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eitber  complete  or  partial,  is  in  yiolation  of  the  Sber- 
man  Law,  which  makes  unlawful  every  combination  in 
restraint  of  interstate  or  foreign  trade  and  coomierce,  and 
also  of  Pub.  Acts  Mich.  1899,  p.  409.  No.  255,  as  supple- 
mented by  Pub.  Acts  Mich.  1905,  p.  507,  No.  329,  prohibiting 
all  combinations  entered  into  for  the  purpose  and  with  the 
intent  of  establishing  and  maintaining  a  monopolar;  nor  is 
such  traiisaction  relieved  from  its  invalidity  under  the  lat- 
ter statute  by  Pub.  Acts  Mich.  1905,  pp.  153,  154,  No.  105, 
which  authorises  mining  corporations  of  the  State  to  pur- 
chase and  own  stock  in  other  similar  corporations.  Bigelow 
v.  Calumet  d  Hecla  MkUng  Co.,  155  F.,  874.  3—301 

84.  Parehaie  of  Stock  of  Oompetiag  Corporatioa. — The  purchase  of 
a  controlling  interest  in  the  stock  of  a  sugar  refining  cor- 
poration, to  acquire  control  thereof  and  prevent  the  cor- 
poration from  refining  sugar  in  competition  with  the  pur^ 
chaser,  that  the  latter  might  control  the  business  of  refining 
sugar  for  sale  in  the  United  States,  does  not  involve  a 
numopoly  or  combination  in  restraint  of  commerce  within 
the  State,  in  violation  of  section  7  of  the  Sherman  Law,  as 
/  the  manufacture  of  sugar  does  not  constitute  trade  or  com- 
merce and  only  incidentally  affects  it  Penna.  Sugar  Ref, 
Co.  V.  American  Sugar  Ref.  Co.,  160  F.,  145.  S— 371 

35.  An  Indiotmeat  for  MoaopolisiiLg,  Alleging  That  Partaaat  to  a 

Coaspiraoy  Defendants  Monopolised  Part  of  the  Trade  in  a 
Single  Artiele,  Held  Oood. — ^An  indictment  for  monopolizing 
a  part  of  interstate  trade  and  conunerce,  in  violation  of  the 
Sherman  Law,  sufficiently  charges  such  monopoly,  where  it 
alleges  that  pursuant  to  a  conspiracy  therefor  defendants 
monopolized  a  part  of  the  trade  in  a  single  article  entering 
into  such  commerce.     U.  S.  v.  Patter$on  et  ol.,  201  F.,  723. 

36.  Same — ^Having  Acquired  a  Monopoly,  Its  Continuanoe  After  Pur- 

pose of  Conspiracy  Is  Accomplished,  Is  in  Itself  an  Offense 
Under  the  Sherman  Law. — Wliere  defendants  acquired  a 
monopoly  in  a  part  of  interstate  commerce  through  a  con- 
spiracy for  the  purpose,  the  continuance  of  such  monopoly 
after  the  conspiracy  has  accomplished  its  purpose  and  ceased 
to  exist  is  in  itself  an  offense  under  the  Sherman  Iaw,  and 
the  conspirators  are  criminally  liable  therefor,  although  the 
business  is  conducted  by  a  corporation  which  is  controlled 
by  them.    /d.  i— 41 

Beversed,  222  F.,  599.  (ff— 60). 

37.  Public  Policy  Regarding,  of  Tedeial  Ckrvemment  and  State  of 

Ohio  the  Same.— In  gea&nl,  the  policies  of  the  State  of  Ohio 
and  of  the  United  States  regarding  monopolies  and  restric- 
tions of  competition  are  the  same;  .the  rule  being  that  of  the 
•5626'— 18 31 
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common  law,  declared  for  Ohio  by  the  Valentine  Law,  and 
ft>r  the  United  States  by  the  Shennan  Law.    U.  S.  Tel.  Co. 
T.  Cmt.  Union  Tel.  Co.,  202  P.,  70.  4—^85 

18.  A  "MMopoly/'  at  common  law,  and  under  the  Sherman  Law, 
implies  a  control  of  goods  or  serTloe  whidi  the  public  de- 
sires ;  and  an  **  attempt  to  monopolize "  Is  an  attempt  to  ob- 
tain control  of  an  industry  by  means  which  prevent  others 
firom  engaging  in  fair  competition.  U.  8.  t.  WhUinff,  212  F., 
478.  5—464 

SB.  Same — ^While  there  ean  he  no  monopoly  whieh  Is  not  an  un- 
reasonable restraint  of  trade,  there  may  be  nnreasonable  re- 
straints whieh  are  not  monopolies,  lb.  5 — 464 

SO.  8ame--0ertain  Oombinatioa  H^d  Vot  Guilty  of  Attempting  to 
Xonopolise  the  Trade  in  Xilk  in  Boston. — Persons  etogaged  In 
the  business  of  buying  milk  and  selling  it  at  retail  in  desig- 
nated localities  formed  a  combination  whereby  they  agreed 
not  to  offer  or  pay  more  than  a  specified  price  for  mills  pur- 
chased by  them  for  resale.  It  did  not  appear  that  the  combi- 
nation In  any  way  enlarged  their  control  of  the  business, 
^ther  by  forcing  down  the  price  at  which  they  bought,  so 
that  they  could  undersell  competitors  in  the  selling  market  or 
oth^wlse.  The  agreement  was  made  with  the  Intent  to 
wrong  the  public  and  to  oppress  and  limit  the  rights  of  milk 
producers  by  depriving  them  of  the  higher  price  €fl  milk 
which  would  have  resuKed  from  free  G<Mnpetltion.  They  did 
not  dominate  or  control  the  markets  in  which  they  sold  their 
mHk  purdiaised  pfursuant  to  the  combination.  Held,  that  they 
were  not  guilty  of  attempting  to  monopoltee  trade  in  milk  in 
violation  of  the  Shennan  Law.    lb.  0--464 

81.  Vsual  Xeaning  of  .—The  usual  meaiiing  of  **  monopoly  *'  is  the 
acquisition  of  something  for  one's  self,  and  while  the  word  is 
used  most  appropriately  when  the  whole  of  a  given  trade  is 
acquired,  the  terms  of  section  2  of  the  Sherman  Law  make 
it  applicable  to  monopolisation  of  a  part  of  trade.  U.  8.  v. 
Keystone  Watch  Owe  Co.,  218  r.,  616.  8—600 

88.  The  Kefttsal  by  an  Association  of  Bill  Posters  to  Accept  Adver- 
tising from  Persons  Patronising  Competitozs,  Whereby  a 
Monopoly  Is  Established,  Is  Vnlawful— Where,  by  an  asso- 
ciation of  bill  posters,  who  refused  to  accept  advertising 
firom  persons  patronising  competitors,  competttfon  inis  prac- 
tically stifled  and  a  monopoly  established,  su^  monopoly 
is  in  violation  of  the  Sherman  Law,  though  the  monopoly 
produced  a  general  Improvement  in  the  bill-posting  business. 
V.  8.  V.  AssooUtted  BUI  Pogler$,  286  F.,  5«L.  6-^448 

88.  Indictment  for  Engaging  in,  ll^eed  Vot  Set  <hit  tteti  Act— An 
indictment  for  combining  and  engaging  In  a  monopoly  in 
restraint  of  Interstate  trade  and  commerce  need  not  set  out 
any  overt  act,  as  the  comblnatlan  or  contract  in  any  Ibrm  in 
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i^iUalnt  of  trade  constttutes  the  ottmatm  mder  tbe  etatnte, 
moA  it  le  only  eeaentlal  to  charge  tiie  Combtasttoa  or  c<mtract 
U.  a.  ▼.  OomeU,  24S  F^  781.  6—1006 

•i.  Same — ^Zadletment  for  Engaging  in  Between  Speeifled  Dates  Snft- 
eioBtiy  Alloges  Tiau  of  MenM.--An  indlctmeDt  tot  ccmibiilliig 
and  engaging  in  a  monopoly  In  restraint  of  Interatate  com- 
merce Bufflciently  alleges  tbe  time  of  the  c^Denae  try  alleging 
that  the  parties  were  engaged  in  the  imlawfal  combination 
or  contract  between  specified  dates,  as  the  ofleoae  Is  a  con- 
tinning  one  and  the  parties  are  transgressing  the  statute 
Willie  engaged  in  the  operation  of  the  design  or  In  carrying 
it  Into  effect    lb.  6—1005 

95.  lame — Zndletaettt  for  Bngagtng  in,  Xnst  Oire  Partienlan. — An 
Indictment  for  combining  and  engaging  in  a  monopoly  in 
restraint  of  interstate  trade  and  commerce  most  giTe  particor 
]ars»  and  not  rely  simply  on  the  words  of  the  statute.    75. 

6—1006 

M  Untelr  AoU  Whieh  Are  Part  of  Attempt  to  XonopoUse,  Are  a 
tabjeet  for  IHunaget. — Where  a  company  attempted  to 
monopolloe  the  manufacture  and  sale  of  coated  wire  nails, 
and  as  part  of  its  plan  engaged  in  various  Illegal  and  unfair 
practices,  such  as  hindering  its  competitors  from  obtaining 
raw  materials  and  the  necessary  machines,  bribing  their 
flictory  employees  to  disclose  factory  conditions  and  to  send 
out  defectlTo  goods,  and  bribing  office  employees  to  disclose 
the  names  of  their  customers  and  their  contracts,  and  then 
selling  to  such  custtwiers  below  cost,  a  competitor  attacked 
in  these  ways  had  a  rl|^  of  action  for  damages,  under  the 
Bhettnan  Law,  since,  while  no  action  lies  under  that  act  for 
uitfalr  ptactloeB,.  damages  are  recoverable  tiiercunder  for 
monopolizing,  or  attempting  to  monopolise,  awi  acts  which 
ate  a  part  of  the  mooopoUzlng,  or  attempting  to  monopBze. 
are  a  subject  f (»  damages.  Amerieofi  Steei  06,  t.  American 
Bteel  4  Wire  Co.,  244  F.,  802.  6—1021 

at.  OemMaatten  of  Corporations  Seilisg  Kaohinery  Sbt  Competing, 
bat  tapplementing,  Vet  in  Restraint  ef  Irade.'^-Oosibinations 
of  sereral  ccsrporatlons,  each  selling  or  leasing  machinery 
Intended  tor  diflerent  operations,  not  eon^tlng,  bat  supple- 
menting each  other,  does  not  wdlnarily  constitute  a  monopoly 
in  restraint  of  trade.    U.  fir.  ▼.  Wimlow,  106  F^  591.     5—190 

M.  Contnet  Between  Company  and  Labor  Vnion,  Coaoemtng  Wages, 
eto.,  Mot  abjeettoaable  ai  Tendlag  to  Xosepoly.'^A  contract 
between  a  mamifactnring  corporation  and  a  labor  \mion,  by 
which  tbB  corporation  thereafter  agreed  to  pay  union  wages 
and  to  comply  with  the  union  hours  of  labor  and  tcondltions 
of  employment,  hut  whi<di  contained  no  direct  pfOviSlon 
binding  the  eoEporation  not  to  einpioy  nm-uniott  men,  was 
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not  ob)ecti0iiid>le  as  tending  to  create  a  moooiioly  In  fator 
of  members  of  tbe  anions  to  the  ezcliislon  of  others  noffrlng 
employment    Po$i  y.  Buck$  Stove  d  Btmge  Oo^  200  F^  OSO. 

4--807 

t8.  Brldenee  Against  the  **  Steel  Corporation  **  Ooaiideied,  and  Held 
Xasufloient  to  Ettabliih  Any  Parpoie  to  Create  a  Xonopolj 
or  to  ITndnly  Bettraia  Trade.-— (The  United  States  Steel  Cor- 
poration was  <Mrganlzed  by  the  consolidation  of  a  number  of 
large  steel-making  concerns  in  KKKL  Daring  the  ensuing 
ten  years  prevlons  to  solt  It  at  all  times  had  actlTS  and 
increasing  competition.  It  nuuraf actored  about  half  of  the 
steel  produced  in  the  United  States,  and  its  proportionate 
part  during  tliat  time  decreased  in  nearly  all  lines.  Hie 
testimony,  largely  of  competitors  and  customers,  diowed 
that  it  has  been  fair  to  competitors,  has  steadily  increased 
its  production,  and  that,  while  competition  has  been  dose. 
It  has  abstained  from  radical  cutting  of  prices,  and  has  usu- 
ally publicly  announced  its  prices  In  advance  and  maintained 
the  same;  that  with  the  exception  of  a  short  intormedlate 
period  none  of  its  prices  have  been  the  result  of  agreement 
with  other  manufacturers,  but  all  have  been  Independently 
adopted,  have  been  reasonable  and  oonserratlTe^  and  haTo 
helped  to  keep  the  market  steady.  SoToral  competitors  tes- 
tified that  they  did  not  believe  it  possible  for  it  to  force 
them  out  of  business  or  obtain  a  monopoly  of  the  steel-making 
industry.  Held,  that  such  evidence  was  insufilcient  to  estab- 
lish any  purpose,  either  in  the  organization  of  the  corporation 
or  in  the  conduct  of  Its  business,  to  create  a  monopoly  or 
to  unduly  restrain  trade  to  ttie  detriment  of  the  public.  In 
violation  of  the  Sherman  Law.  V.  fi.  v.  V.  8.  Steel  Oarpo- 
raNom  228  F.,  97. 

M.  lame— History  of  Steel  Cotporatlen  Bevlewed,  and  Brtd  to  j 

the  ConielldatloB  Was  the  Matural  Outgrowth  of  Changed 
Condltiont  In  the  Trade.— The  history  of  the  orgaidzatloQ  of 
l^e  Uhlted  States  Steel  Corporation  In  1001  reviewed,  and 
Held  not  to  evidence  any  intention  or  purpose  on  the  part 
of  the  organizes  to  monopolise  or  restrain  trade,  especially 
In  view  of  the  fact  that  no  sudi  thing  was  attempted*  but 
to  show  that  the  consolidation  was  the  natural  outgrowth  of 
the  changing  conditions  in  the  trade  in  its  transition  from 
iron  to  steel,  and  the  toidency  to  integrate  the  plante  hack 
to  ore  suiq>ly  and  f<»ward  .to  the  finished  products,  and  to 
secure  greater  economy  of  management  and  large  capital 
necessary  to  meet  the  demands  of  structural  eontracte  and 
the  development  of  export  trade.    Ib»  6-^88 

il.  Where  a  ftallroad  Cenpaay  Owns  IS  9et  Ceoat  ef  Centlgaeas 
Coal-ldalag  lands,  Whlsh  Is  Lest  Than  S7  Per  Ceoat  ef  the 
Osal  lands  Xributary  to  It,  and  Carries  About  IS  Per  Ceoat 
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of  An  Coftl  Vnuuported,  There  is  Vo  Xonopoly  of  Xntersttte 
Comafteree. — Whsace  a  railroad  oompany  has  acquired  about 
15  par  cent  of  contiguous  coal  mining  lands,  the  acreage  of 
which  represents  leas  than  27  per  cent  of  the  coal  lands  nat- 
urally tributary  to  it,  and  carries  about  18  per  cent  of  all 
the  coal  transported,  of  which  percentage  four-fifths  comes 
tnan  mines  controlled  by  a  company  in  turn  controlled  by  the 
carrier,  but  where  there  is  an  honest  *' disassociation  of  in- 
terests "  between  coal  owner  and  coal  carrier,  which  is  mer^y 
the  lawful  conduct  of  honest  men,  and  where  the  carriw  does 
not  own  stock  in  any  company  selling  coal  beyond  the  limits 
of  the  State  wherein  the  composite  business  of  owning,  min- 
ing, transporting,  and  selling  coal  is  legal,  there  is  no  monop- 
oly of  interstate  commerce.  17.  8.  ▼.  Lehigh  Valley  R.  Co., 
225  F.,  40e.  e— 290 

4M,  The  Leasing,  by  the  Lehigh  Coal  A  Navigation  Company,  of 
Its  Railroad  and  Coal  Kines  to  the  Central  B.  B.  Co.  of 
Mew  Jersey,  With  Its  Agreement  to  Ship  Its  Coal  Orer  the 
Latter  Bead,  Held  Not  Intended  to  Create  a  Xonopoly  or  to 
Bestrain  Competition. — ^The  Lehigh  Ck>al  ft  Navigation  Com- 
pany was  the  owner  of  mines  and  a  large  acreage  of  coal 
lands  in  the  anthracite  regions  of  Pennsylvania,  and  of  a  rail- 
road, 180  miles  long,  with  its  branches,  to  which  its  mines 
were  tributary,  and  which  extended  to  the  Delaware  River, 
where  it  connected  with  other  roads,  including  that  of  tho 
Central  Bailroad  Company  of  New  Jersey.  In  1871  it  leased 
its  road  for  a  long  term  to  the  Central  Company,  to  receive 
as  rental  one-third  of  the  gross  earnings  of  the  leased  road, 
afterwards  modified  by  fixing  a  maximum  and  minimum  an- 
nual rental.  It  also  agreed  to  ship  all  of  its  coal,  with  the 
exception  of  one-fourth  of  its  production,  in  the  Wyoming 
region,  over  the  lines  of  the  Central  Company  whenever  des- 
tined to  points  wliich  could  be  reached  wholly  or  partly  over 
such  lines.  Such  lease  is  still  in  force.  Held,  on  the  evi- 
dence, that  it  wtLB  not  intended  to  and  did  not  operate  to 
create  monopoly  or  to  restrain  competition,  in  violation  of  the 
Sherman  Law,  either  in  the  production  and  sale  or  the  trans- 
portation of  coal,  but  that,  under  the  circumstances  existing 
at  the  time  it  was  made,  it  was  a  proper  business  arrange- 
ment, advantageous  to  both  parties,  by  securing  to  the  coal 
company,  whose  mines  were  reached  only  by  the  leased  lines, 
a  permanent  outlet  for  its  coal  to  the  seaboard  and  elsewhere, 
which  ever  since  enabled  it  to  compete  with  other  producers, 
and  to  the  railroad  company,  a  permanent  share  of  the  coal 
of  the  region  for  transportation,  which  it  was  in  danger  of 
losing  through  combinations  and  traffic  arrangements  between 
other  roads,    a.  S.  v.  ISeodiM^  Co.,  226  F.,  200.  t-WH 
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48.  Same — ^That  a  Ooal  Campaay,  VaAer  WtaiMim  of  Itftte  Lawi, 
Hold!  Coal  Laadi  Far  im  Bzoett  of  Iti  Keeds,  Boaa  Vot  Con- 
Btitate  It  a  Moaopoly,  ete.— Tbe  fticta  tliat  a  coal-mining  com- 
pany, under  the  sanction  of  State  laws,  has  acquired  and 
holds  large  bodies  of  coal  lands  f^r  in  excess  of  its  present 
mining  needs,  and  that  It  mines  and  sells  a  lar^e  percentage 
of  all  the  anthracite  coal  produced,  do  not  of  themselves 
constitute  a  monopoly  or  restraint  of  trade,  in  violation  of  the 
Sherman  Law.    lb.  e—^MS 

M.  The  Aoqalriag,  hy  the  Eastman  Kodak  Oa,  of  Aboat  M  Compet- 
lag  Ooaeems,  Whose  Plamti  Were  Disaantltd,  of  fttoek  Hoaies, 
and  the  Ifixiag  of  Seiale  Prieet  of  Its  Prodmets,  Whereby  It 
geovred  ftom  78  to  80  Per  Cent  of  the  Bnsineis  in  Sveh  Com- 
rneree,  Betalted  in  a  Moa^oly. — The  Bastman  Kodak  Go., 
of  New  York,  a  corporation  engaged  in  the  manufiscture  and 
sale  of  photographic  apparatus  and  supplies,  indndlng  cam- 
eras, plates,  films,  and  paper,  in  the  course  of  some  15  years 
acquired  the  ownership  of  the  property  and  buflineas  of  alwut 
20  competing  concerns  throughout  the  country,  whooe  plants 
were  dismantled  and  the  business  dlaoontinoed  or  trans- 
ferred to  its  own  plants.  If  corporations,  they  were  for  the 
most  part  dissolYed,  and  their  officers,  or  the  partners,  in 
case  of  firms,  bound  by  contract  not  to  engage  in  competing 
business  for  terms  of  from  5  to  20  years.  It  idso  by  con- 
tract with  the  makers  obtained  entire  control  in  tbe  United 
States  of  the  imported  raw  paper  which  was  recognised  as 
the  only  standard  paper  for  the  manufacture  of  photographic 
printing-out  paper,  and  by  refusing  to  sell  to  other  manu- 
facturers compelled  several  competing  companies  to  sell  or 
go  out  of  business.  It  acquired  stock  houses  in  tbe  larger 
cities,  which  handled  chiefly  its  own  products,  and  by  con- 
tracts with  other  dealers  to  whom  it  sold  fixed  resale  prices 
and  required  them  to  sell  its  goods  exclusively.  By  such 
means  it  secured  control  of  from  75  to  80  per  cent  of  the 
entire  interstate  trade  in  the  articles  in  which  it  dealt  Held, 
that  sttdli  methods  were  intended  and  calculated  to,  and  did, 
result  in  an  undue  and  unreasonable  restraint  ol  interstate 
trade,  and  in  securing  to  the  Bastman  Oompany  a  "  monop- 
oly*' of  a  part  thereof,  in  violation  of  the  Sherman  Law. 
U.  8,  V.  Ba$tman  Kodak  Co^  226  F..  80.  5—007 

if.  Same— While  Sise  Aleae  Does  Mot  Oonttitate,  It  May  Be  Con- 
sidered, in  Ooaneetion  with  Methods  Vied,  ia  Betenniming 
That  anestioa.— While  the  slse  of  a  corporation  aad  the  ex- 
tent of  its  business  do  not  alone  constitute  an  ill^sal  monop- 
oly, they  may  properly  be  considered  when  its  acquisitions 
of  property  are  accomplished  by  methods  showing  an  inten- 
tion to  nsnopoUge  and  restrain  inteatata  trade,  aad  by  an 
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ftrbitrary  nse  of  power  resulting  from  a  large  business  to 
eliminate  weaker  competitors.    Ih.  9—007 

i6.  Plaa  for  Slssolntiott  of,  Wliioh  Does  Hot  Provide  for  Setparatlag 
the  Yarioas  Vnlts,  Poes  Hot  Afterd  BeUef  to  Whioli  GoToni- 
meat  Entitled. — ^A  proposed  plan  for  tlie  abrogation  of  an 
illegal  monopoly  in  photographic  camtf  as,  films,  papers,  and 
plates,  which  did  not  provide  for  the  separation  of  the  bosi- 
ness  of  manufacturing  the  various  units  of  manufacture, 
did  not  afford  the  relief  to  which  the  Government  was  en- 
titled, where  the  various  units  were  oombined  with  the  in- 
tention of  monopolizing  and  restraining  trade  in  wnfih  prod- 
ucts, and  their  manufacture  constituted  the  monopoly,  even 
though  some  of  such  units  were  fairly  non-^sompeting.  17.  £f. 
V.  Ba$tman  Kodak  Co^  230  F.,  523.  »-eil 

47.  Qlvea  by  the  Trade-Mark  Law,  Hot  Forbidden  by  the  Sherman 

Law. — ^The  monopoly  given  the  owner  of  a  trade-mark  by  the 
trade-mark  laws  is  not  forbidden  by  the  Sherman  Iisw,  or 
any  other  act  of  Congress.  Coca-Cola  Co.  v.  Butler  d  8on$, 
220  F.,  282.  0—412 

48.  Same — ^Maaufaoturer   Selling    Only    to    Lioenied   Bottlers,   and 

Maintainiag  System  of  Inspection  of  licensed  Plants,  Hot  a 
Yiolatlon  of  the  Sherman  Law. — ^Where  the  manufacturer  of 
a  syrup,  used  as  the  principal  ingredient  in  a  beverage  and 
sold  by  it  only  to  bottlers  licensed  by  it,  guaranteed  the 
purity  and  quality  of  the  beverage  by  using  distinctive  tope 
and  labels  on  its  bottles,  and  to  protect  itself  against  claims 
for  danxages  on  the  guaranty  maintained  a  system  of  In- 
q;>ection  of  the  plants  of  its  licensed  bottlers,  it  did  not 
violate  the  Sherman  Law,  as  its  requirements  were  reasonable 
and  beneficial  to  the  public.  In  view  of  its  responsibilities 
and  the  right  of  purchasers  to  obtain  the  identical  article 
which  they  desired  to  buy.    Jb.  6 — 412 

40.  The  Purchase,  by  Oae  Company  Sngaged  in  the  Manufacture 
and  Sale  of  Package  EoUed  Oats,  of  the  Business  of  a  Com- 
petitor, Bid  Hot  Create  a  Monopoly. — In  a  suit  by  the  Govern- 
ment for  an  injunction  under  the  Sherman  Law,  evidence 
held  not  to  show  that  a  monopoly  in  fact  was  created  by 
the  purchase,  by  one  company  engaged  in  the  manufticture 
and  sale  of  package  rolled  oats,  of  the  business  of  a  oon- 
petitor.     U.  8.  v.  Quaker  Oat$  Co,,  232  F.,  500.  0—481 

MOOT  aUBSTIOHS. 

Beeree  Bnteied  After  auestions  Balsed  in  Pleadings  Have  Be- 
eeme  Moot,  Will  Be  Beversed. — The  agreements  between 
British,  German,  and  American  steamship  companies  which 
were  assailed  as  contrary  to  the  Sherman  Law,  having  neres- 
sarlly  been  dissolved  by  the  European  war,  and  the  questioBs 
raised  by  the  bills  having  thereby  become  moot  when  the  de- 
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crees  of  the  court  below  were  entered,  the  decrees  are  re- 
Tersed  and  the  cases  r^nanded  with  directions  to  dismiss  tiie 
bills  without  prejndlce-'as  In  Utdted  8iate9  r.  ir<M»5«fy- 
Americm  Co^  288  U.  &,  400.  U.  B.  ▼.  PHmoe  Line.  lAm^ 
242  U.  S^  587. 
XOTIOH  TO  STKIXS  OUT. 

1«  ObJeetlonaMe  ICattsr,  not  Mreotly  ChaUeaged,  Maj  Be 

Oat — ^In  dlqraslng  of  a  motion  to  strike  oat  a  dedaratloii 
as  so  defective  in  form  as  to  jHre]adice  a  fair  trial  of  the 
canse,  tlie  court  will  notice  and  strike  out  objectionable  parts* 
althoufi^  not  directly  challenged,  where  necessary  to  a  proper 
disposition  of  the  motion.  Buckeye  Powder  Co.  ▼.  DuFomt 
Powder  Co.,  196  F..  52a  4-668 

%.  Samo'— General  Befereaoet  to  l>efen4aats  not  Serred,  Will  Be 
Btrleken  Oat — ^In  an  action  for  damages  under  the  Sherman 
Law,  where  a  conspiracy  is  charged  between  a  large  number 
of  persons  and  corporations  named,  cmly  those  who  are  served 
should  be  declared  against  as  defendants,  and  the  naming  of 
all  as  defendants  in  the  declaration,  together  with  general 
references  to  the  defendants,  without  spedflcally  naming 
those  referred  to,  constitutes  a  defect  whidi  will  be  corrected 
by  the  court  on  a  motion  to  strike  out  the  pleading.    lb. 


8.  lame — ^Whlle  Pleading  Held  Good,  Xrrelerant  AUegatioai  Hay 
Be  Btrioken  Oat — The  dedaration  in  an  action  under  section 
7  of  the  Sherman  Law,  to  recover  damages  fbr  the  Tiolation 
of  sections  1  and  2  of  the  law,  construed,  and  Jleld  not  sub- 
ject to  a  motion  to  strike  out  for  uncertainty  and  indellnite- 
nesB  of  statement,  but  certain  allegations  stricken  out  as  Ir^ 
relevant    /d.  4—676 

X0TXYZ8. 

Good,  Vo  Szoase  for  Valawfal  Combination.— A  combination  is 
not  excusable  upon  the  ground  that  it  was  induced  by  good 
motives  and  produced  good  results.  TAotrMen  v.  Cayier, 
248  U.  S.,  86.  0—727 

MULTIFAKIOirBBESS.    See  AcnoNS  and  DKnof sis,  88 ;  PuBAnnie  amp 
Pbactxcb,  60-62. 

MUHICXPAL  00HTBACT8.    Bee  Ck>iainrATiONS,  no.,  877-870. 

mmCIFAL  OBBZHAHCE. 

The  specification  in  an  ordinance,  not  invalid  under  the  laws 
of  the  State,  that  a  particular  kind  of  asphalt  produced  only 
in  a  foreign  country  shall  be  used  for  street  improvements 
does  not  violate  the  Sherman  Law  or  any  Federal  right 
Field  V.  Barber  Asphalt  Paving  Co.,  194  U.  S.,  618.      8—665 

BBW  JXBSXT.    Bee  Gobposations,  4. 

BBW  TRIAL. 

Befuial  of,  Beoaaie  of  KiieoBdaot  of  Jury,  Will  Hot  Be  Bis- 
tarbed,  Ezoept  for  Abuse  of  BiBcretioa.— Refusal  of  a  new 
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trial  <m  the  ground  of  miacondiict  of  the  Jury,  because  hav- 
ing  in  their  poeeession,  during  their  deliberation,  papers  not 
in  evidence,  is  discretionary,  and  will  not  be  disturbed,  ex- 
cept for  abuse  of  discretion.  Buckeye  Powder  Co.  ?•  DuPetU 
Powder  Co.,  22S  F.,  889.  4--ei0 

See  aito  Rxmedies,  18. 

V01I-BS8IDSHTS.    See  Statutes,  12a 

MOTS.    See  Actions  and  Dstbnsxs,  130. 

MOnCE.    See  Statutes,  125. 

OBSTBVCTiair  07  KAIUL 

1.  Ohitmoting  the  Kails— Seotioa  S898,  Eeyiied  Statatei.— Al- 
though the  law  (section  8905  Revised  Statutes)  which  makes 
it  an  offense  to  obstruct  and  retard  the  passage  of  the 
United  States  mails  was  originally  passed  prior  to  the  in- 
troduction into  the  United  States  of  the  method  of  trans- 
porting mail  by  railroads,  and  the  phraseology  of  the  law 
conforms  to  conditions  prevailing  at  that  time  (March  3, 
1825),  yet  it  is  equally  applicable  to  the  modern  system  of 
eonveyaaoe  and  protects  alike  the  transportatioa  of  the  mail 
by  the  "limited  express"  and  by  the  old-fashioned  stage- 
ooaeh.    17.  £f.  v.  CoMidy,  67  F.,  69a  1—161 

t.  fame. — ^The  statute  applies  to  all  persons  who  "knowingly  and 
willfully"  obstruct  and  retard  the  passage  of  the  mails  or 
the  carrier  oarrying  the  same;  that  is,  to  those  who  know 
that  the  acts  performed,  however  innocent  they  may  other- 
wise be,  will  have  the  effect  of  obstructing  and  retarding  . 
the  mail,  and  who  perform  the  acts  with  the  intent  that 
such  shall  be  their  operation.  I7.  S.  v.  JTir&y,  7  Wall.,  486, 
cited.    /6.  1—458 

S.  Same. — ^The  statute  also  applies  to  persons  who,  having  in  view 
the  aocompUshmeat  of  other  purposes,  perform  unlawful  acts 
which  have  the  effect  of  obstructing  and  retarding  the  pas- 
sage of  the  mails.  In  such  case  an  intent  to  obstruct  and 
retard  the  mails  will  be  imputed  to  the  authors  of  the  un- 
lawful act,  although  the  attainment  of  other  ends  may  have 
been  their  primary  object  V.  S.  v.  Kirby,  7  Wall.,  486, 
cited.    lb.  1—458 

4.  Same — ^Mail  Trains. — ^A  mall  train  is  a  train  as  usually  and 
regularly  made  up,  including  not  merely  a  mail  car,  but 
such  other  cars  as  are  usually  drawn  in  the  train.  If  the 
train  usually  carries  a  Pullman  car,  then  such  train,  as  a 
mail  train,  would  include  the  Pullman  car  as  a  part  of  its 
regular  make-up.  Therefore,  if  such  a  train  is  obstructed 
or  retarded  because  it  draws  a  Pullman  car,  it  is  no  defense 
that  the  parties  so  delaying  it  were  willing  that  the  mail 
should  proceed  if  the  Pullman  car  were  left  behind.  U.  S.  v. 
Clark,  Fed«  Gas.  No.  14805,  28  Int  Bev.  Bec^  306,  fol- 
lowed.    lb.  1—586 
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9.  teaie.-*Am7  trtdm  which  is  eanylng  nudl,  imder  the  sanction 
of  the  postal  authorittes,  is  a  nail  train  in  the  eye  of  the 
law.    lb.  1--661 

e.  Same— Intent — It  is  not  neoessaiy  that  defendants  should  be 
shown  to  have  had  knowledge  that  the  mails  were  on  board 
of  a  train  which  they  have  detained  and  disabled.  On  the 
contrary,  they  are  chargeable  with  an  intent  to  do  what- 
ever is  the  reasonable  and  natural  consequence  of  their  acta; 
and  as  the  laws  make  all  railways  postal  routes  of  the 
United  States,  and  it  is  within  everyone*s  knowledge  that 
a  large  portion  of  the  passenger  trains  carry  mail,  it  is  to 
be  presumed  that  any  person  obstructing  one  of  those  trains 
contemplates,  among  other  intents,  the  obstruction  of  the 
malL    17.  fif.  v.  Debs,  65  F.,  2U,  foUowed.    lb.  1—562 

Bee  cOio  Oombinations,  etc.,  168, 174,  176,  180. 

omcxM. 

1«  Can  Not  Proteet  ThemselTes  from  Criminal  Idahilitj  Behind  Cor- 
porate Crgaaisation. — Officers  or  directors  of  a  corporation 
can  not  protect  themselves  from  criminal  liability  behind 
the  corporate  organization  where  they  are  the  actual,  pres- 
ent, and  efficient  actors  in  the  commission  of  the  offense. 
U.  S.  T.  Winalow,  195  F.,  581.  #--176 

9.  Vormer  Oflloert  of  a  Corporation  Can  Vot  Xaintain  ^tion  for 
Damages  Under  the  Sherman  Law.— Plaintiffs  having  no  right 
of  property  in  the  offices  of  a  cori>oration  which  they  had 
previously  held,  the  election  of  others  thereto,  even  if  an 
act  unlawful,  because  done  in  pursuance  and  furtherance 
of  a  combination,  conspiracy,  or  an  attempt  to  monopolize, 
obnoxious  to  the  Sherman  Law,  does  not  bring  them  within 
section  7  of  that  act  giving  a  right  of  action  to  any  person 
injured  in  his  business  or  property  by  another  by  reason  of 
anything  declared  to  be  unlawful  by  the  law.  Corey  v. 
Boston  Ice  Co.,  207  F.,  466.  S— 842 

OVXBT  ACT. 

Vot  Meeessaiy  to  Allege.    See  iNDicnaBirr,  80^34. 

PA&TIBfl. 

L  Varties  to  Conspiracy. — When  an  unlawful  end  is  sought  to 
be  effected,  and  two  or  more  persons,  actuated  by  the  com- 
mon purpose  of  accomplishing  that  end,  work  together  in 
any  way  in  furtherance  of  the  unlawful  scheme,  every  one 
of  said  persons  becomes  a  member  of  the  eonspiraoy,  although 
the  part  any  one  was  to  take  therein  was  a  subordinate  one, 
or  was  to  be  executed  at  a  remote  distance  from  the  other 
conspirators.    U.  S.  v.  Caeeidy,  67  F.,  608.  1—466 

t.  lame. — ^Any  one  who,  after  a  conspiracy  is  formed,  and  who 
knows  of  its  existence  Joins  therein,  becomes  as  much  a 
party  thereto  from  that  time  as  if  he  had  originally  con- 
spired. U.  8.  V.  Babcock,  Fed.  Ca&  No.  14487,  8  Dill.,  686» 
dted.    lb.  1—466 
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f .  ftuMv— Any  de^lamtlon  made  by  one  of  tbe  parties,  during  the 
pendency  of  tbe  illegal  enterprise,  is  not  <Mily  OTidenoe 
•gainst  himself,  but  against  all  the  other  commtrators,  who, 
when  the  combination  is  proved,  are  as  much  responsible  for 
such  declarations,  and  the  acts  to  which  they  relate,  as  if 
made  and  committed  by  themselves.  This  rule  applies  to 
the  declaration  of  a  co-conspirator,  although  he  saay  not 
himself  be  under  prosecution.    /&.  1 — 466 

4.  Jleoetiary  lartiet— IHreotort  of  Unlnooxporated  Attotlatioai.— 

All  the  directors  of  an  unincorporated  association  are  nec- 
essary parties  to  a  suit  against  it  arising  out  of  contractual 
relations,  even  though  a  less  number  are  authorized  by  the 
association  to  transact  business.  Qreer,  MiUs  d  Co.  y.  fiVei- 
ter.  77  F.,  1.  1--Qa0 

5.  The  State  is  a  aeeessary  party  to  an  action  under  section  7  of 

Hie  Sherman  Law,  against  the  officials  of  a  State  to  recover 
damages  for  acts  done  under  the  authority  of  a  State  statute, 
which  gives  the  State  an  entire  monopoly  of  the  traffic  in 
Intoxicating  liquors  (act  of  S.  O.  of  Jan.  2,  1895).  Lawmir 
9Mn  V.  Bvans,  69  F.,  908.  1^-Itt8 

6.  4Mb»f  rt  TaUng  No  Part  in  Combination  Not  Froper  Parties  im 

lajmnotioa  Suit — Officers  of  corporations  which  entered  into 
an  illegal  combination  in  restraint  of  interstate  commerce, 
who  personally  took  no  part  In  the  formation  of  such  com- 
bination, are  not  proper  parties  defendant  in  a  suit  against 
the  c<»rporations  for  an  injunction  under  the  Sherman  Law. 
17.  8,  V.  Standard  Sanitary  Mfg.  Co.,  191  F.,  194.  4--i26 

7.  Jfovtgafoes  Not  Neoessary  Parties,  bat  Hay  Be  Bronght  la.— 

To  a  suit  under  the  Sherman  Law  to  restrain  a  violation 
of  the  act  by  corporations  alleged  to  constitute  a  combina- 
tion  in  restraint  of  or  to  monopolize  Interstate  commerce* 
mortgagees  of  such  corporations  are  not  necessary  parties, 
but  may  be  brought  in  if  it  appears  that  their  Interests 
will  be  affected  by  the  decree.  U.  S.  t.  du  Pont,  etc.,  Oo^ 
188  F..  156.  *  4—880 

8.  Party  Who  Has  Withdrawn  Prom  ComUnatioB  Not  Sabjeet  to 

Bait  for  Injanctlon. — ^A  member  of  a  combination  in  re- 
straint of  interstate  commerce,  in  violation  of  the  Sherman 
Law,  who  has  in  good  faith  withdrawn  from  such  combina- 
tion, is  not  subject  to  a  suit  for  injunction  under  section  4 
of  the  act ;  nor,  if  such  member  is  a  cwporation,  is  the  fact  that 
a  minority  part  of  its  stock  is  owned  by  members  of  the  combi- 
nation  sufficient  to  sustain  such  a  suit,  in  flie  absence  of 
proof  that  such  ownership  is  employed  to  aid  the  combina* 
tion.    U.  8.  V.  du  Pont,  etc.,  Co.,  188  F.,  129.  4—842 

9.  Bame— When   Xlaorlty  Itockholdert   Not   Sabjeet  to   8ait— A 

minority  stockholder  in  a  corporatioo,  who  is  net  an  officer 
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and  takes  no  part  in  the  management  of  Its  business,  Is  not 
subject  to  a  suit  for  injunction  under  the  Sherman  Law, 
because  the  corporation  may  be  a  party  to  a  contract  or 
combination  to  restrain  or  monopolise  Interstate  conmierce. 
lb,  4-945 

10.  Parties  ia  Equity— Vnlaoorporated  AuoelatioB. — ^In  a  suit  In 
equity  to  restrain  an  alleged  unlawful  combination  acting 
as  an  unincorporated  association  it  is  sufficient  that  the 
association,  together  with  a  large  number  of  its  members,  as 
individuals  and  officers  of  the  association,  are  made  parties 
defendant    U.  S.  ▼.  €oai  Deaiertf  Asgn.  of  Cal^  85  F.,  262. 

1—749 

It  Zadietment— Joinder  of  Oefeadants. — ^In  an  indictment  under 
the  Sherman  Law,  the  offenses  thereunder  being  made 
misdemeanors,  all  who  aid  in  their  commission  may  be 
personally  participate  in  committing  the  same,  may  be  Joined 
as  defendants,  although  their  acts  may  have  been  s^arate. 
17.  £f.  V.  MaoAndrew$  d  Forbes  Co.,  149  F.,  824.  S— 81 

separate.     17.  S.  ▼.  MacAndretoM  d  Forbes  Co.,  1^  F.,  824. 

IS.  Aetioa  for  Damagei— Improper  Joinder  of  Xemben  of  Separate 
Oombinatioai. — ^National  associations  of  manufacturers  of 
proprietary  medicines,  wholesale  druggists  and  retail  drug- 
gists, respectively,  entered  into  a  tripartite  agreement  for 
the  pui^pose  of  maintaining  prices  of  proprietary  medicines, 
which  constituted  a  combination  and  conspiracy  in  restraint 
of  interstate  commerce,  in  violation  of  the  Sherman  Law, 
and  adopted  definite  plans  and  methods  for  carrying  It  Into 
effect  by  preventing  retailers  who  cut  prices  firom  obtaining 
such  medicines.  Subsequently,  to  forward  the  same  general 
purpose,  the  retailers'  association  proposed  further  plans  and 
methods  far  more  drastic  undel  which  such  price  cutters 
were  prevented  from  obtaining  any  druggists'  supplie&  These 
plans  were  not  adopted  by  the  other  associations,  but  were 
assented  to  by  some  of  their  members  individually  upon  direct 
appeal  but  not  by  others.  ^eZd,  That  the  two  combinations 
were  separate  and  distinct  and  that  a  party  to  the  first  who 
did  not  become  a  party  to  the  second,  was  not  bound  ther^y, 
and  could  not  be  Joined  as  a  defendant  in  an  action  for  dam- 
ages under  the  statute  with  other  defendants,  who  were 
parties  only  to  the  second  agreement  nor  was  the  latter  ad- 
missible in  evidence  against  him.    Jayne  v.  Loder,  149  F.,  81. 

S— 80 

IS.  lads  of  Juttioe  Bequlre  Necesiary  Parties  to  Be  Brouglit  la.-* 
The  ends  of  justice  require,  within  the  true  meaning  of 
the  Sherman  Law,  that  every  necessary  party  witliin  reach 
of  the  process  of  the  court,  every  party  who  has  an  Inter- 
est in  the  controversy  and  who  ought  to  be  made  a  party 
to  the  suit  in  order  that  the  court  may  finally  adjudicate  the 
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whole  matter,  should  be  brought  in.    JJ.  8.  ▼.  StonOard  OU 
Co.,  1S2  F^  296.  S— 181 

14  teae^-^AU  Pertiet,  Though  Hot  Vecetsazy  to  a  Beitralaiiig  l>e- 
oroe.  Should  Be  Brought  la.— The  Sherman  Law  prohibits 
oonq[>lracies  in  restraint  of  trade,  and  section  4  confers  on 
the  several  Federal  circuit  coorts  jurisdiction  to  restrain 
violations  of  its  proyisions;  section  5  providing  that,  when- 
ever it  shall  appear  to  the  conrt  before  which  any  proceed- 
ing nnder  section  4  is  pending  that  the  ends  of  justice  re- 
Qoire  that  otlier  parties  should  be  brought  in,  the  conrt 
may  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not  A  bill  alleged 
tiiat  the  Standard  Oil  Ck>mpany  of  New  Jersey,  a  holding 
eorporation,  and  7  individual  defendants,  and  about  70 
other  defendants,  called  "subsidiary  corporations,*'  had 
formed  and  were  executing  a  coniqpiracy  to  restrain  and 
monopolize  commerce  in  petroleum  and  Its  products  among 
the  States  and  Territories  and  with  foreign  nations;  that, 
pursuant  thereto,  the  individual  defendants  had  caused  the 
control  of  all  the  subsidiazy  corporations  and  the  ownership 
of  a  majority  of  the  stock  of  many  of  them  to  be  vested  in 
the  Standard  OU  Company  of  New  Jersey,  wliile  the  sub- 
sidiary corporations  wore  the  producers,  refiners,  traders, 
and  operators,  by  means  of  which  the  restraint  and  monop- 
oly was  effected  and  the  profits  obtained;  that  the  individ- 
ual defendants  owned  a  majority  of  the  stock  of  and 
controlled  the  holding  corporation,  and  through  It  the  sub- 
sidiary corporations;  that  two  of  the  subsidiaJry  corpora- 
tions, one  a  corporation  of  Missouri  within  the  district,  in 
combination  with  the  other  defendants,  controlled  and 
monopolised  the  railroad  lubricating  oil  business  of  the 
United  States ;  that  the  defendants  had  divided  the  territory 
of  the  United  States  into  districts  so  that  certain  defendants 
only  were  permitted  to  sell  therein ;  and  that  the  Missouri 
corporation  was  a  party  to  this  coniv>iracy.  HeUd,  that 
the  ends  of  justice  required  that  ail  of  the  defendants,  re- 
gardless of  their  residence,  be  made  parties  to  such  proceed- 
ing, though  they  were  not  necessary  parties  to  a. decree 
merely  restraining  the  Missouri  corporation  from  further 
continuing  its  wrongful  acts.    lb.  S— 181 

li.  Same— Praotftoe  under  SeotioA  6.— Tlie  approved  practice  under 
the  Sherman  Law  is  to  make  all  the  conspirators,  both 
resident  and  non-resident,  parties  defendant  to  the  bill,  to 
set  forth  therein  the  eiistenoe  and  history  of  the  conspteacy 
and  the  connection  of  each  defendant  therewith,  and  im- 
mediately upon  its  filing  to  present  a  petition  to  the  court 
in  which  the  places  where  the  non-resident  defendants  can 
be  served  with  process  are  disclosed,  and  to  pray  therein 
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that  tliey  be  snmmoiied.    An  order  granting  sodi  ft  petition 
before  service  of  process  upon  the  resident  conspirator  and 
without  notice  to  the  non-resident  oonsplratOTs  Is  neHlier 
premature  nor  irr^nilsr*    /&•  S — 1SL 

IC  Bartiat  to  Contpiracy. — ^Where  sereral  brewing  companies  form- 
ing a  combination  or  tmst  are  charged  by  compIMnants  in 
a  bill  in  equity,  retail  dealers  in  malt  Hquors,  with  a 
conspiracy  to  compel  another  company  to  Join  the  asso- 
ciation, and  such  combination  is  h^d  to  be  In  restraint  of 
trade,  indlTiduals  who  are  officers  of  a  labor  union,  and 
who  are  charged  with  attempting  to  procure  Its  members 
to  leave  the  employment  of  such  company  unless  it  will 
agree  to  enter  such  association,  are  equally  within  the  scope 
of  the  remedy  by  injunction  sought  to  prevent  injury  to  the 
complainants  through  the  execution  of  tiie  objects  of  the 
conspiracy  entered  into  by  their  co-defendant8w  Leonard  v. 
Ahner-Drury  Brewing  Co,,  26  App.  (D.  O.)  Oases,  161.    S — IB 

17.  Olty  a  Person. — ^By  express  provision  of  the  Sherman  Law,  a 
dty  is  a  person  within  the  meaning  of  section  7  of  that  act, 
and  can  maintain  an  action  against  a  party  to  a  combination 
unlawful  under  the  act  by  reason  of  which  it  has  been  forced 
to  pay  a  price  for  an  article  above  what  it  is  reasonably 
worth.  Chattanooga  Foundry  d  Pipe  Works  v.  Atlanta,  203 
U.  S..  896.  *-119 

It.  Xmtt  Be  Two  Parties  to  a .  Conspiracy. — ^Where  an  Indictment 
against  a  number  of  defendants  charges  them  with  a  con- 
spiracy among  themselves  and  with  others  in  restraint  of 
interstate  trade  and  commerce.  In  violation  of  section  1 
of  the  Sherman  Law,  or  to  monopolise  any  part  of  such 
trade  and  commerce,  in  violation  of  section  2,  to  warrant  a 
conviction,  it  must  be  found  that  at  least  two  of  the  de- 
fendants were  parties  to  such  a  conspiracy.  U,  B.  v.  Ameri- 
oan  Naval-8tore»  Co.,  172  F.,  460.  8—687 

.  !•.  Injunetlen— Government  Only  Can  BHnit  Suit  for.— The  Sher- 
man Law  does  not  autiiorize  the  bringing  of  injunction  suits 
or  suits  in  equity  by  any  parties  except  the  Government. 
BmdeU  V.  Hagofn,  54  F.,  40.  1—106 

Oase  affirmed,  S6  F.,  696  (1 — ^182). 

to.  Injunctive  Helief-— United  States  Attorney.— The  only  party  en- 
titled to  maintain  a  bill  in  equity  for  injunctive  relief  for 
violating  the  provisions  of  the  Sherman  Law  Is  the  United 
States  attorney,  at  the  instance  of  the  Attorney  GeneraL 
Metcatf  V.  Amer.  Bohool  Furniture  Co,,  122  F.,  115.      »— 285 

11.  Consent  of  parties  can  never  confer  Jurisdiction  upon  a  Federal 
ooSBTt    Minnesota  v.  Northern  Securities  Co.,  194  U;  S.,  4a 

8—588 

88.  XonopoUea— 8mit  by  Private  IndividuaL-^The  Sherman  Law  con- 
fers no  right  upon  a  private  individual  to  sue  in  equity  for 
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Hm  nBtraliit  td  the  acte  forbidden  l^  sncli  stntnte*  an  action 
at  law  for  damages  being  the  only  remedj  proTlded  for  pri- 
vate persons,  and  the  right  to  bring  suits  in  equity  being 
vested  in  the  district  attorneys  of  the  United  States.  Pid- 
oook  V.  Harriniftan,  %i  F.,  82L  1--877 

Bee  also  Actions  ahd  Dbtsksis,  1 — 85. 

M.  AU  Aotive  in  a  Hltdemeanor  Are  Priaoipals. — ^All  parties  who  are 
active  in  promoting  a  misdemeanor,  whether  agents  or  not, 
are  indictable  as  prindpais.    U.  B.  v.  Wkulow,  196  F.,  581. 

5—176 

M.  A  Party  to  an  Unlawful  Agreement,  Hone  the  Lom  a  Party,  Al- 
though Not  Subject  to  All  Restrictions. — A  party  to  an  agree- 
ment in  restraint  of  trade  is  none  the  less  a  party  to  the 
illegal  combination  created  thereby,  because  it  is  not  subject 
to  ail  the  restrictions  imposed  upon  all  the  other  parties 
thereto.    Standard  Sanitary  Mfg.  Co.,  v.  U.  S.,  51.        4—850 

85.  Same— Culpability  of  Party  to  Unlawful  Agreement,  Not  Ee- 

moved  Beeause  of  Less  Restriction  to  Meet  Looal  Conditions. — 
The  culpability  of  a  party  to  a  combination  of  manufactur- 
ers and  Jobbers  which  accomplishes  a  restraint  of  trade 
condemned  by  the  Sherman  Law  is  not  removed  because  it 
was  restricted  in  less  degree  than  the  other  Jobbers,  enjoy- 
ing a  certain  freedom  of  competition  to  meet  local  conditions. 
57  L.  Ed.,  107.  4--e60 

86.  One  Who  Joins  Conspiracy  After  Formed  Becomes  as  Xuch  a 

Co-conspirator  as  if  Party  to  Its  Formation. — One  who  learns 
of  a  conspiracy  or  unlawful  combination  after  It  is  formed, 
and  then  Joins  it  or  knowingly  aids  in  the  execution  of  the 
scheme  and  shares  in  its  profits,  becomes  from  that  time  as 
much  a  co-conspirator  as  if  he  were  one  of  tiiose  wlfo  orig- 
inally designed  it  17.  £f.  v.  L.  B.  d  M.  8.  Bp.  Oo.  et  cU., 
208  F.,  807.  5—860 

87.  An  Who  Are  Privy  to  the  Ckneral  Plan  in  a  Combination  Are 

Uable  for  Damages  Caused  There1)y. — ^In  an  action  for  dam- 
ages caused  by  such  combination,  all  of  the  ^rtles  privy  to 
the  general  plan  were  properly  Joined,  though  the  execution 
of  different  parts  of  the  plan  was  confined  to  individuals. 
MariefSem,  IMn.  v.  United  Booking  Oglcei,  227  F.,  171. 

5--068 

88.  VamagUg  AAiIrt  of  OomMnatton,  noomgh  BPut  Prinnipals,  liable 

for  Bamages.— Those  who  actively  participate  in  managing 
the  affairs  of  an  unlawful  combination  in  this  omntry  are 
liable  under  section  7,  although  they  are  not  liie  prindpals. 
Th&m$en  v,  Cmywr,  24a  U.  S.,  86.  8—729 

88.  Joining  at  Different  Times  in  Vnlawfol  Attempt  to  Xonopolise, 
Liable  fbr  Aets  in  Which  He  Partletpated.— Whei«  a  (^mpany 
was  engaged  in  a  single  eoivtianing  attempt  to  secure  a 
monopoly  of  a  particular  business,  in  which  attempt  different 
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IMrtleB  Joined  saccessiTdy,  and  by  wliidi  a  eompetltor  was 
injured,  all  thoae  Joining  in  the  nnlawfol  attempt  at  different 
times  become  liable  for  wliatever  injury  resulted  from  tlie 
tortious  act  in  wliich  he  fwrticipated.  Amerieam  8tea  Co. 
T.  Atnerican  Steel  d  Wire  Co.,  244  F..  808.  •— 1023 

SO.  flame— Veed  Hot  Ezpeot  to  Prott  by  Aets  to  Bender  mm  Uable.— 
A  iMTty  participating  in  a  company's  attempt  to  monopoline 
a  particular  business  need  not  expect  to  profit  by  his  illegal 
conduct,  in  order  to  render  him  liable.    Ih.  •—1022 

%1,  To  a  Suit  by  the  Vnited  States  to  Have  Leases  of  Shoe  Xachlnery 
Adjudged  Illegal  under  the  Clayton  Law,  the  Lessees  Are  Hot 
necessary  parties.— To  a  suit  by  the  United  States  to  have 
leases  of  shoe  machinery  exacted  by  defendants  from  shoe 
manufacturers  adjudged  illegal,  as  in  riolation  of  the  Clay- 
ton Law,  because  of  provisions  therein  intended  to  prevent 
competition  and  to  secure  a  monopoly  by  virtually  com- 
pelling the  lessees  to  purchase  or  lease  other  machines  from 
defendants  and  preventing  them  from  purchasing  or  using 
machines  made  by  competitors  of  defendants,  and  to  enjoin 
the  further  making  or  enforcement  of  leases  containing  sudi 
provisions,  the  lessees  are  not  necessary  parties;  no  relief 
being  asked  against  than.  U.  8,  v.  United  Shoe  Maeh.  Oo.^ 
2S4  F.,  188.  S— 810 

88.  flame — Failure  to  Join  One  Who  Is  a  Proper,  but  Hot  Veoessary 
Party,  Does  Hot  Deprive  Court  of  Jurisdietion. — ^The  failure 
to  Join  one  who  is  a  proper,  but  neither  a  necessary  nor  an 
indispensable,  party,  does  not  deprive  a  Federal  court  of 
equity  of  Jurisdiction.    /&.  8—812 

88.  flame— la  Suit  by  Vaited  States  for  Yiolatton  of  the  Clayton 
Law,  by  a  Corporation  Owning  the  Stock  of  Other  Corpora- 
tions, the  Owned  Corporations  Were  Properly  Joined  as  De- 
fendants.— ^All  of  the  stock  of  one  corporation  was  owned  by 
a  second*  and  88}  per  cent  of  the  stodL  of  the  second  was 
owned  by  a  third,  and  all  three  had  for  the  most  part  the 
same  officers  and  directors.  Held  that,  in  a  suit  by  the 
United  States  for  violation  of  the  Clayton  Law,  by  the  first 
corporation,  the  other  two  corporations  were  properly  Joined 
as  defendants.    lb.  8—816 

84.  To  Agreement  to  Fix  or  lUinlaln  Prioes,  liable  for  Damages.— 
No  man  has  a  right  to  be  a  party  to  an  agreanent  or  com- 
bination to  fix  or  maintain  iMioes,  and  one  who  does  some- 
thing to  further  such  an  Illegal  object  is  liable  in  damages 
to  a  party  thereby  injured.  Frey  4  Son  v.  WeioK  Qrape 
J^Ooe  Co.  (not  rqwrted).  8—880 

Frey  4  Son  v.  C%dahy  Packing  Co.  (not  re[K)rted).  8—880 

Bee  alao  Acnoiro  ahd  DsfSNSSs,  1—88. 
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!•  A  oorpontloa  flrfftnlsed  lor  the  purpote  of  teonri&ir  asstsB- 
memti  of  all  patemti  relatiag  to  ^  gprluv-tootli  hanowt/'  to 
grant  licenses  to  the  assignors  to  use  the  patents  upon  pay- 
ment of  a  royalty,  to  fix  and  regulate  the  price  at  which  snch 
harrows  shall  be  sold,  and  to  talce  charge  of  all  litigation, 
and  prosecute  all  infringements  of  such  patents,  is  an  illegal 
combination  whose  purposes  are  contrary  to  public  policy, 
and  which  a  court  of  equity  should  not  aid  by  entertaining 
Infringement  suits  brought  in  pursuance  thereof.  National 
Harrow  Co.  v.  Quick,  OT  P.,  IJW.  1—448 

S.  Corporatiom  Organised  to  KeoeiTe  Asfignmeati  of  Patents. — ^A 
combination  among  manufacturers  of  aq[>ring-tooth  harrows, 
by  which  each  manufacturer  assigns  to  a  corporation  organ- 
ized for  the  purpose  the  patents  under  which  he  is  operating 
and  takes  back  an  exclusiTe  license  to  make  and  sell  the 
same  style  of  harrows  previously  made  by  him,  and  no  other, 
all  the  parties  being  bound  to  sell  at  uniform  prices,  heid  to 
be  an  unlawful  combination  for  the  enhancement  of  prices, 
and  in  restraint  of  trade.  National  Borrow  Co.  ▼.  Henoh, 
76  F.,  WT.  1— eiO 

Affirmed,  88  F.,  86  (1—742). 

See  also  Indiana  Mfg.  Oo.  t.  /.  /.  Cms  Thre9hlfno  Maoh,  Co., 
148  F.,  21. 

8.  tame.— Though  the  fact  that  several  patentees  are  exposed  to 
litigation  justifies  them  in  composing  their  differences,  they 
can  not  make  the  occasion  an  excuse  or  cloak  for  the  creation 
of  monopolies  to  the  public  disadvantage.  NaUonal  Harrow 
Co.  V.  Heneh,  88  F.,  86  1—748 

4.  fiamo-^Zmfirlageaiemt  8«it-— A  combination  among  manufactur- 
ers of  spring-tooth  harrows  whereby  a  corporation  organized 
for  the  purpose  becomes  the  assignee  of  all  patents  owned 
by  the  various  manufacturers  and  executes  licenses  to  them, 
so  as  to  control  the  «&tire  business  and  enhance  prices,  is 
void  both  as  to  the  assignments  and  licenses,  so  that  the 
corporation  can  not  maintain  a  suit  for  infHngement,  against 
one  of  its  assignors,  who  violates  the  agreement  National 
Harrow  Co.  v.  HenO^  84  F.,  226.  1—746 

i.  Merging  of  Ownership  of  Patents  la  One  Yersoa  XHy  Ooastitute 
a  Coasplraey. — Ck>nceding  that  a  number  of  patents  relat- 
ing to  the  same  art  may  be  united  by  purchase  in  the  same 
ownership  and  that  the  grant  of  combination  licenses  there- 
under on  conditions  specified  may  be  within  the  lawful  mo- 
nopoly given  by  the  patent  law,  yet  to  be  Immune  from  the 
operatkm  of  the  Sherman  Law,  the  contract  must  be  referable 
solely  to  the  inventions  under  the  patents  and  Intended  to 
secure  a  monopoly  In  the  beneAclal  use  of  spedflc  inventions 
otdy ;  and  where  it  extends  beyend  such  purpose  and  is  in- 
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tended  to  create  a  monopoly  in  the  manufacture  of  the  arti- 
cle to  which  the  patents  relate  by  securing  and  holding  for 
the  benefit  of  the  parties  all  patents  relating  thereto  under 
which  such  manufacture  may  be  carried  on,  and  not  for 
the  protection  of  patent  rights,  it  may  constitute  a  con- 
spiracy and  combination  in  restraint  of  trade  in  violation 
of  the  law.  Indiana  Mfg.  Co,  t.  Case  Threshing  Machine 
Co.,  148  P.,  21.  8—26 

6.  Same. — Complalaaat  ao^ulred  by  purohase  the  ownership  of  or 

ezoluslTe  right  to  uie  21  United  States  and  2  Canadian -pat- 
ents, all  relating  to  pneumatic  straw  stackers,  and  confeder- 
ated all  of  the  manufacturers  of  threshing  machines  in  the 
country  in  a  plan  of  uniform  licenses  under  the  combined 
patents  with  a  uniform  price  fixed  for  the  product  and  pay- 
ment of  a  royalty  to  complainant  for  each  maciiine  until  the 
end  of  the  full  term  of  any  of  the  patents  or  of  any  which 
might  thereafter  be  acquired  by  complainant  It  thereafter 
acquired  numerous  other  patents,  until  it  held  over  100  in 
all.  The  devices  of  such  patents  were  not  all  capable  of  con- 
joint use  in  a  single  machine.  None  of  them  covered  the 
pioneer  invention  of  a  wind  stacker.  A  number  covered 
non-interfering  devices  performing  Uie  same  functions  and 
capable  of  independent  use  by  different  manufacturers,  and 
many  were  of  no  practical  value  and  not  used  by  any  of  the 
licensees.  Held,  that  the  purpose  and  effect  of  such  system 
of  contracts  was  to  create  a  monopoly  in  wind-stacker  prod- 
ucts without  reference  either  to  any  specific  invention  or 
the  validity  of  any  patent;  that  the  agreement  fixing  the 
selling  price  of  any  form  of  the  product  was  not  attributable 
to  any  patent  in  the  list  nor  to  specific  invoitlon  in  either 
of  the  patent  devices,  and  was  not  within  the  protection  of 
the  patent  law,  and  that  the  combination  created  by  such 
contracts  was  in  restraint  of  trade  and  illegal  as  in  violation 
of  the  Sherman  Law,  and  the  contracts  not  enforceable  in 
equity.    Ih.  S— 29 

7.  Agreement  Hot  to  Use,  in  Bestraint  of  Trade. — ^While  it  is  the 

ordinary  privilege  of  the  owner  of  a  patent  to  use  or  not, 
without  question  of  motive,  the  grant  of  a  patent  confers 
on  the  patentee  no  ris^t  to  use  his  invention,  or  to  agree 
not  to  do  so,  in  restraint  of  trade  in  that  article,  except  in 
connection  ¥rith  an  assignment  of  the  rights  conferred  by  the 
letters  patent  Blount  Mfg.  Co.  v.  Yale  ^  Towne  Mfg.  Oo.^ 
166  F.,  558.  S— 680 

S.  Oontraets  by  whioh  a  mumber  of  patents  ooverlng  similar  inven- 
tions are  conveyed,  by  the  several  owners  to  one  of  the  parties 
whieh  grants  licenses  under  all  to  the  others  are  not  void 
as  against  public  policy  or  as  In  violation  of  the  Sherman 
Xaw»  beoanse  of  provisions  intended  to  proteet  and  keep  up 
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the  patent  momopoly  by  requiring  the  licenaor  to  proeecate 
all  Infringers,  limiting  the  licenses  to  be  granted  to  snch 
licensees  as  shall  be  agreed  on  and  imposing  conditions  on 
each  license  as  to  the  use  and  ownership  of  the  patented 
machines,  and  prohibiting  him  from  using  any  others.  17.  8. 
C<HMomate4  Seeded  BktMn  Co.  ▼.  Qrijfln  d  Skelletf  Co.,  128 
F.,  884.  8—288 

8.  tame. — &lghtt  acquired  under  the  patent  lawi  of  the  United 
States  ean  not  be  affeoted  by  a  8Ute  itatute.    lb.         8—298 

10.  A  8tate  itatute  oan  mot  interfere  with  the  monopoly  granted  to 

a  patentee  and  his  assignees  under  the  Federal  laws.    Rubber 
Tire  Wheel  Co.  v.  Milwaukee  Rubber  Worke  Co.,  154  F.,  361. 

8—278 

11.  The  object  of  the  pateitt  lawi  ii  monopoly,  and  the  rule  is,  with 

few  exceptions,  that  any  conditions  which  are  not  in  their 
▼ery  nature  illegal  with  regard  to  this  kind  of  property, 
imposed  by  the  patentee,  and  agreed  to  by  the  licensee  for 
the  right  to  manufacture  or  use  or  sell  the  article,  will  be 
upheld  by  the  courts;  and  the  fact  that  the  conditions  in 
the  contracts  keep  up  the  monopoly  does  not  render  them 
iUegal.  The  prohibition  was  a  reasonable  prohibition  for 
the  defendant,  who  would  thus  be  excluded  from  making 
such  barrows  as  were  made  by  others  who  were  engaged  in 
manufacturing  and  selling  other  machines  under  other  pat- 
ents; but  it  would  be  unreasonable  to  so  construe  the  pro- 
vision as  to  prevent  the  defendant  from  using  any  letters 
patent  legally  obtained  by  it  and  not  infringing  patents 
"  owned  by  others.  Bement  y.  National  Harrov)  Co.,  186  U.  S., 
70.  8—189 

It.  Oonditioni  imposed  by  the  patentee  in  a  license  of  the  right  to 
manufacture  or  sell  the  patented  article  which  keep  up  the 
monopoly  or  fix  prices  do  not  violate  the  Sherman  Law.    lb. 

8—191 

IS.  Keaionable  and  legal  eoaditioBg  imposed  by  the  patentee  in  a 
license  of  the  right  to  manufacture  and  sell  the  patented 
article  restricting  the  terms  upon  which  the  article  manu- 
factured under  such  license  may  be  used  and  the  price  to  be 
demanded  therefor  do  not  constitute  such  a  restraint  on 
commerce  as  is  forbidden  by  the  Sherman  Law.    lb.     8—191 

14.  The  agreement  of  the  licensee  of  a  patent  for  improvements  re- 
lating to  float  spring-tooth  harrows  not  to  mannfaoture  or 
sell  any  other  such  harrows  than  those  which  it  had  made 
under  its  patents  before  assigning  them  to  the  licensor,  or 
which  it  was  licensed  to  manufacture  and  sell  under  the 
terms  of  the  license,  except  such  other  style  and  construction 
as  it  may  be  licensed  to  manufacture  and  sell  by  such 
licensor,  is  not  void  as  an  unlawful  restraint  on  trade  or 
commerce  forbidden  by  the  Sherman  Law,  since  the  plain 
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imrpose  of  this  provlalon  is  to  prevent  Che  licensee  from  Ib- 
fHnglng  on  the  rights  of  others  under  oth«r  patents,  and  not 
to  stifle  competition  or  prevent  the  licensee  fi*om  attempting 
to  make  any  Improvement  in  harrows.    lb.  % — ^191 

15.  An  agreement  by  the  lieensor  of  a  patent  for  improvements  re- 

lating to  harrows  not  to  lleenie  any  other  penea  than  the 
licensee  to  manufacture  or  sell  any  harrow  of  the  peculiar 
style  and  construction  then  used  or  sold  by  each  licensee 
does  not  violate  the  Sherman  Law.    Ih.  8 — ^lj91 

16.  lieeaset— Bight  to  Attach  Gondittoat.— It  Is  within  the  rights 

of  the  owner  of  a  patent  to  grant  licenses  conditioned  that 
the  licensees  shall  sell  the  patented  article  only  at  prices 
fixed  by  the  agreement  and  also  restricting  the  production 
of  a  licensee,  and  such  agreembnts,  If  made  in  good  faith 
and  for  the  purpose  of  proteeting  the  patent  monopoly,  are 
not  illegal  as  in  restraint  of  trade  and  commerce,  and  such 
good  faith  is  not  impeached  by  the  fact  that  the  patent  has 
been  held  invalid  by  the  Federal  courts  in  some  circuits, 
where  it  has  been  sustained  in  others.  Rubber  Tire  Wheel 
Co.  V.  Milwaukee  Rubber  Works  Co.,  142  F.,  581.  S— 856 

17.  Same. — Such  patent  monopoly  does  not  Include,  however,  the 

right  of  the  patentee  to  enter  into  a  combination  In  the 
form  of  lleenie  contracts  with  manufacturers  throughout  the 
United  States,  not  only  to  raise  and  maintain  the  prices  of 
such  articles,  being  articles  of  interstate  commerce,  above 
the  normal  market  price,  but  to  oruth  out  competition  by 
outside  manufacturers.    lb.  % — 888 

18.  Yolioy   of  Patent  £aws.— The  public  policy  declared  by  the 

patent  laws  is  that  it  is  for  the  benefit  of  the  public  to 
stimulate  invention  and 'that  Inventors  shall  publish  tlielr 
inventions,  and  to  that  end,  and  in  consideration  of  such 
publication,  to  become  effective  at  the  end  of  17  years,  they 
Insure  to  a  patentee  in  the  meantime  absolute  protection  in 
the  right  to  exclude  everyone  else  from  making,  using,  ot 
vending  the  thing  patented  without  his  consent  Rubber 
Tire  Wheel  Co.  v.  Milwaukee  Rubber  Worke  Co.^  154  F.,  881. 

8—278 
18.  Same— Ueenset— Legality  of  Conditions.— Use  of  a  patented 
invention  can  not  be  had  except  on  the  inveiitor*s  terms, 
and  the  requirement  that  a  licensee  join  other  licensees  In  a 
combination  or  pool  to  control  the  prices  and  output  of  an 
Innocuous  patented  article  is  not  in  violation  of  die  Sherman 
Law.  Patented  articles,  unless  and  until  they  are  released 
by  the  owner  of  the  patent  from  the  dominion  of  his  monop- 
oly, are  not  articles  of  trade  or  commerce  among  the  several 
States  within  the  meaning  of  such  act,  because  they  sre  not 
articles  in  which  the  people  are  entitlod  to  fkeedom  of  trade. 
lb.  8—277 
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SO.  XodUoftttoa  of  Ueeates. — Since  the  public,  by  licenses  to  mann- 
facture  patented  automobile  tires,  only  secured  the  right  to 
purchase  the  tires  after  they  have  been  manufactured  and 
offered  for  sale,  and  has  no  right  to  have  the  competition 
between  the  different  licensees  continued,  a  modification  of 
the  licenses  between  the  owner  of  the  patent  and  the  various 
licensees  regulating  the  manufacture  and  sale  of  such  tires 
was  not  objectionable  as  a  restraint  of  trade,  in  violation  of 
the  Sherman  Iaw,  OosJ^en  Rubber  Workg  v.  Bingle  Tube 
A.  ^  B.  Tire  Co,,  IW  F.,  433.  »— 674 

$1,  Eights  Enjoyed  by  Patentee.-— The  rights  oijoyed  by  a  patentee 
are  derived  from  statutory  grant  under  authority  conferred 
by  the  Constitution  and  are  the  reward  received  in  ex- 
change for  advantages  derived  by  the  public  after  the  period 
of  protection  has  expired;  and  the  rights  of  one  not  dis- 
closing Ills  secret  process  so  as  to  secure  a  patent  are  outside 
of  the  policy  of  the  patent  laws  and  must  be  determined  by 
the  legal  principles  applicable  to  the  ownership  of  such 
process.  Dr,  MUe$  Medical  Oo.  v.  John  D.  Park  d  8o»$  Co., 
220  U.  S.,  40L  4—25 

StSL  A  manuf aeturer  of  unpatented  proprietary  medieinet  stands  on 
the  same  footing  as  to  right  to  control  the  sale  of  his  product 
as  the  manufacturers  of  other  articles,  and  the  fact  that  the 
article  may  have  curative  properties  does  not  justify  restric- 
tions which  are  unlawful  as  to  articles  designed  fbr  other 
purposes.    lb.  4—27 

tS.  Same. — ^Ihe  protectioa  of  am  unpatented  proceu  of  maaufao- 
ture  does  not  necessarily  apply  to  the  sale  of  articles  manu- 
factured under  the  process.    lb.  4 — 26 

S4.  flame.— A  manufacturer  of  unpatented  artlclei  ean  mot,  by  rule 
or  notioe,  in  absence  of  statutory  right  fix  prices  for  future 
sales,  even  though  the  restriction  be  known  to  purchasers. 
Whatever  rights  the  manufacturer  may  have  in  that  respect 
must  be  by  agreements  that  are  lawfuL    lb.  4 — 28 

U.  Znfriagim^nt  Suit — Scope  and  Effect — ^A  suit  for  Infringement 
of  a  patent  is  not  a  proceeding  in  rem,  and  a  decree  of  a  cir- 
cuit court  of  appeals  in  such  a  suit  adjudging  a  patent  void 
is  binding  only  on  the  parties,  and  does  not  affect  the  validity 
of  a  license  contract  subsequently  made  between  the  owner 
of  the  patent  and  others,  which  is  enforceable  as  fully  and 
to  the  same  extent  in  the  circuit  in  which  such  decree  was 
rendered  as  elsewhere  in  the  United  States.  Rubber  Tire 
Wheel  Co.  ▼.  Milioa>ukee  Rubber  Work$  Co.,  154  F.,  368. 

S— 279 

tt.  Suit  for  Zmfliace>&«at— Befesses.-»The  f^ct  that  the  owner  of 
a  patent  is  a  corporation  alleged  to  have  been  formed  in 
iriolatlon  of  the  Sherman  Law,  and  that  the  patent  is  alleged 
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to  have  been  assigned  to  it  in  furtherance  of  the  illegal  par- 
pose  to  create  a  monopoly  and  control  the  price  of  an  article 
of  commerce,  Is  not  available  to  an  infringer  of  such  patent 
to  defeat  a  suit  for  the  infringement.  NaiUmdl  Fotding-Box 
d  Paper  Co,  v.  Robertson,  99  F.,  985.  51 — 4 

27.  Zn  an  action  by  a  corporation  for  the  infringement  of  elevator 

patents,  a  private  defendant  was  not  entitled  to  urge  as  a 
defense  that  plaintiff  was  a  corporation  organized  merely 
for  the  purpose  of  holding  the  legal  title  to  various  elevator 
patents  alleged  to  have  been  infringed,  for  the  purpose  of 
controlling  sales  and  enhancing  prices  of  elevators  and 
apparatus,  without  itself  engaging  in  the  manufacture  and 
sale  of  such  appliances,  In  violation  of  the  Sherman  Law, 
since  until  the  United  States  has  acted  and  sought  to  prose- 
cute the  plaintiff  for  violation  of  such  act  an  Infringer  of  the 
plaintiff's  patent  will  not  be  permitted  to  raise  such  issue  as 
a  defense  thereto.    OtU  Elevator  Co.  v.  Oeiger,  107  F.,  13L 

«-66 

28.  Infringement  of  Patent  Belonging  to  Kember  of  a  Corporatiom 

in  Violation  of  the  Sherman  Law. — ^Tliat  a  complainant  is  a 
member  of  a  combination  in  violation  of  the  Sherman  Law 
does  not  give  third  persons  the  right  to  infringe  a  patent 
of  which  complainant  is  owner  nor  preclude  complainant 
from  maintaining  a  suit  in  equity  to  enjoin  such  infringe- 
ment   General  Electric  Co,  v.  Wise,  119  F.,  922.  2—205 

29.  Bait  for  Infringement — ^Defenies. — ^That  a  complainant  is  itself, 

or  is  a  member  of,  a  combination  In  violation  of  the  Sherman 
Law,  is  not  a  defense  available  in  an  action  for  the  infringe- 
ment of  a  patent,  nor  does  It  show  a  defect  In  complainant's 
title.    Motion  Picture  Patents  Co.  v.  Laemmle,  178  F.,  105. 

2—765 

20.  Salt  for  Infringement — ^That  the  owner  of  a  patent  is  a  party 

to  an  illegal  combination  in  restraint  of  trade  does  not  de- 
prive him  of  the  right  to  sue  for  infringement  of  his  patent 
Virtue  v.  Creamery  Package  Mfg.  Co.,  179  F.,  119.  2— BOl 

21.  Salt  for  Infringement — Allegation  of  TTnlawfol  Conspiracy. — It 

Is  no  defense  to  a  suit  for  infringement  of  a  patent  that  the 
complainant  and  third  persons  have  entered  into  an  illegal 
combination  or  conspiracy  in  restraint  of  trade;  and  such 
defense  Is  not  aided  by  an  allegation  in  the  answer  that  the 
suit  is  not  brought  in  good  faith  to  prevent  infringement,  but 
for  the  purpose  of  making  such  conspiracy  effective.  Mo- 
Uon  Picture  Patents  Co.  v.  Ullman,  186  F.,  175.  4—47 

22.  Lieemte    Gontraot— Validity    of,    Must    Be    Established    Before 

Sqaity  Will  Enforce  or  Grant  Belief.— Where  a  bill  alleges 
infringement  of  patents  by  the  violation  of  the  conditions  of 
a  license  contract  thereunder,  and  seeks  in  effect  the  spedfle 
enforcement  of  the  contract  its  legality  is  involved  directly 
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and  not  collaterally,  and  mnst  be  established  before  equity 
will  grant  relief.    Indiana  Mfg.  Co.  v.  Ca§e  Thre%Mng  MaoK 
Co,,  148  F.,  21.  8—21 

Sa.  Sffeet  of  Bestriotioa  on  Hie.— The  extent  of  a  license  to  use, 
which  is  carried  by  a  sale  of  a  patented  article  depends 
upon  whether  any  restrictions  were  placed  upon  the  sale, 
and  if  80  what  they  were,  and  how  they  were  brought  home 
to  the  vendee;  and  where,  as  in  this  case,  a  restriction  is 
plainly  placed  upon  the  article  itself,  a  sale  carries  with  it 
only  the  right  to  use  within  the  limits  specified,  and  any 
other  use  is  an  infringing  one.  Henry  y.  A.  B.  Dick  Co.,  224 
U.  S.,  25.  6—754 

ti.  When  Hie  of  Artiele»  with  Lieease  Eeitriotlon,  Gontribatory  la- 
friagemeat. — (jomplainant  sold  his  patented  machine  embody- 
ing the  invention  claimed  and  described  in  the  patent,  and 
attached  to  the  machine  a  license  restriction  that  it  only 
be  used  iii  connection  with  certain  unpatented  articles  made 
by  the  vendor  of  the  machine;  with  the  knowledge  of  such 
license  agreement  and  with  the  expectation  that  it  would 
be  used  in  connection  with  the  said  machine,  defendant  sold 
to  the  vendee  of  the  machine  an  unpatented  article  of  the 
class  described  in  the  license  restriction.  Held,  that  the  act 
of  defendant  constituted  contributory  infringement  of  com- 
plainant's patoit    lb.  6 — ^768 

55.  flame — ^Whea  Salt  for  lafriagement  Presents  Case  Under  Patent 

law. — ^A.  suit  for  infringement  which  turns  upon  the  scope 
of  the  patent  and  privileges  of  the  patentee  thereunder  pre- 
sents a  case  arising  under  the  patent  law.   lb.  6—740 

56.  lame— To  What  Monopoly  of  Extends. — ^The  monopoly  of  a  pat- 

ent extends  to  the  right  of  making,  selling  and  using,  and 
each  iB  a  separate  and  substantial  right    lb.  6 — ^766 

57.  Same — ^What  Constltates   Gontribatory  Inftingement — Contrib- 

utory infringing  is  the  intentional  aiding  of  one  person  by 
another  in  the  unlawful  making,  selling  or  using  of  a  pateted 
invention.    lb.  6—761 

86.  Prioe  Kestrletloas  Hot  for  Purpose  of  Proteetlng  Patent,  but  of 
Evading  Sherman  Law,  Void. — If  a  license  restriction  imposed 
by  the  owner  of  a  patent  is  not  for  the  purpose  of  protect- 
ing the  patent  or  for  securing  its  benefits,  but  for  the  purpose 
of  evading  the  Sherman  Law,  it  is  void.  IngereoU  d  Bro,  v. 
McCoU,  204  F.,  149.  9—161 

89.  Same — ^Eestrietions  on  Sale  of  Watehes  Held  Not  for  Proteotloa 
of  Patent,  and  Purchasers  Hot  Bound  Thereby. — C!omplaln- 
ants  make  and  sell,  under  different  trade-names,  watches 
containing  parts  which  are  patented.  Bach  watch  is  placed 
In  a  box.  and  on  some  of  the  boxes  is  printed  a  notice  or  so- 
called  license  restriction,  by  whidi  complainants  attempt  to 
control  the  price  at  which  the  watch  may  be  sold  by  jobbers 
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and  retatlers  under  penalty  of  being  diarged  with  InfHnge- 
Bent  of  the  patents.  Others  of  the  watches,  sold  under  dif- 
ferent trade-names,  but  having  the  same  mechanism  and 
G<mtalnlng  the  same  patented  parts,  are  sold  without  any 
restriction,  fold,  that  such  restrictions  were  dearly  not 
intmided  to  protect  the  use  of  the  patents  or  the  monopoly 
which  the  law  confers  upon  them,  but  for  the  protection  of 
certain  of  the  trade-marics,  and  that  a  purchaser  who  had  no 
contract  rdatlons  with  complainants  was  not  bound  thereby. 
lb.  •— ler 

4a  XaannMtnrur  of  Patented  Artlels  Can  Hot  Xaf  eree  Briee  me- 
ttriotion  Agreement,  After  Article  Has  Eeaehed  the  Ketail 
Dealer. — ^Where  a  patented  article  has  passed  into  the  chan- 
nels of  trade  and  reached  a  retail  dealer,  the  manufacturing 
patentee  is  not  entitied  to  enforce  a  price  restriction  agree- 
ment for  the  purpose  of  preventing  competition  as  against 
such  retailer ;  such  restriction  being  void  both  at  common  law 
and  under  the  Sherman  Law.  KeUogg  Toasted  Com  Flake 
Co.  V.  Bwck,  206  F.,  888.  9—848 

41.  Owner  of  Patented  Artiele  Can  Hot  legally  Tiz  the  Price  at 
Which  it  May  be  Keiold. — Wli«ne  the  owner  of  a  patent 
sells  a  machine  made  by  him  thereunder,  and  receives  there- 
fbr  the  full  price  asked,  and  all  that  he  eocpectB  to  receive, 
he  has  fully  exercised  the  exclusive  right  to  sell  given  him 
by  tiie  patent  laws,  so  far  as  relates  to  the  particular  ma- 
chine sold,  and  can  not  legally  fix  the  price  at  whidi  It  may 
be  resold  by  the  purchaser.  Ford  Motor  Co.  v.  VwUtn  Motor 
Bales  Co.,  225  F.,  875.  6—185 

48.  Vallure  by  Agent  or  Tendee  tc  Observe  Price  Xestriction,  as 
Cendlttoa  cf  Sxclnslve  Bight  to  Sell,  an  Infringement  cf. — 
Whether  a  violation  of  a  contract  by  an  agent  or  vendee  of 
a  patentee  to  observe  price  restriction,  imposed  as  a  condi- 
tion on  which  exclusive  right  of  sale  by  patentee  is  being  ex- 
ercised, may  be  dealt  with  as  for  Infringement  or  breach  of 
contract,  enforceable  In  equity,  is  immaterial  as  between  the 
parties,  except  only  as  It  may  affect  the  Jurisdiction  of  the 
court  to  be  invoked ;  but,  where  the  contract  is  to  be  taken 
as  the  measure  of -the  agent  or  vendee's  right,  a  ftdlure  to 
observe  its  stipulations  Is  an  infringement  American 
Graphophone  Co.  v.  Bottom  Store,  226  F.,  789.  4—844 

48.  Does  Hot  Cllve  Owner  Eight,  After  Bale,  to  Control  Eesale  of 
Patented  Artiele. — ^The  monopoly  to  sell,  granted  by  the  pat- 
ent law,  does  not  give  the  owner  any  right,  after  he  has  once 
sold  a  patented  article,  to  control  its  furUier  disposition,  be- 
cause it  is  a  patented  article,  any  more  than  if  it  was  not  a 
patented  article.  Lowe  Motor  SuppHee  Co.  ▼»  Weed  Chain 
Tire  Grip  Co.  (not  reported).  4—800 
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44.  CttfM  PKlattM  Vo  night  U  Btotate  S«Mte  VyIm  of  yfttemte4 

Artiete— A  patent  glTes  the  patentee  no  right  to  dictate 
INPlce  at  which  patented  artldea  absolute  sold  by  him  shall 
be  resold  by  the  porchaeer,  and  ao  no  right  to  reetrain  sale 
at  less  than  the  price  attempted  to  be  fixed  by  the  patoitee 
by  a  third  person  buying  inm  the  purchaser  frwn  the 
patentee  at  less  than  such  price,  with  knowledge  of  the  con- 
tract between  the  patentee  and  such  purchaser  attempting 
to  fix  the  resale  price.  Ford  Motor  Co.  ▼•  Union  Motor  8dle$ 
Co.,  244  F.,  161.  6—1016 

40.  Vo  Defsnte  to  Bait  for  lafrittgeiaeat,  that  Patent  Was  Asqutred 
in  Aid  of  an  Vnlawfal  Conbination.— An  assignee  of  a  pat- 
ent holding  under  an  assignment  made  in  aid  of  a  combine* 
tion  Yiolative  of  the  l^erman  Law  may  sue  in  equity  an  in- 
fringer of  the  patent  who  can  not  justify  his  wrongful  acts 
by  attacking  the  assignee  as  an  unlawful  combinadoo,  since  a 
decree  establishing  title  in  the  assignee  and  an  infringement 
by  the  infringer  need  not  touch  the  question  of  illegal  combi- 
nation.   U.  B.  Fire  Bto.  etc,  Co.  ▼.  HaUted  Co.,  Id5  F.  297. 


4t.  <hmef  of.  Has  Vo  Bight  to  ftoMrt  to  Vnfair  Oonpetition  to 
Torse  Ooiapetiton  Oat  of  Builness. — ^Both  the  patent  laws  and 
the  Sherman  l4iw  were  enacted  under  constitutioiial  author- 
ity, and  they  must  be  construed  together,  giTing  full  force  and 
effect  to  each  so  far  as  that  may  be  done.  That  a  patentee» 
putting  his  invention  to  use,  has  become  entitled  to  a  monopoly 
of  its  manufacture  and  sale,  and  that  his  competitors  in  inter- 
state commerce  ther^n  are  infringers  of  his  patent,  does  not 
give  him  a  right  to  resort  to  methods  of  unfair  coBvetition  to 
force  the  competitors  out  of  business;  and  such  action,  gpr- 
suant  to  a  conspiracy  or  combination,  is  in  restraint  of  inter- 
state commerce,  and  in  violation  of  the  Sherman  Li^w.  17.  8. 
y.  Patterson  et  el.,  206  F.,  207.  S— 68 

47.  Patentee  Has  Conua«a-£aw  Bight  to  Xaks,  Vse,  and  teU  Article 
Patented. — A  pat^itee  has  the  common-law  right  to  make, 
use,  or  sell  the  article  patented,  and  the  statutory  right  to 
eacdude  or  prevent  others  from  making,  using,  or  selling  it, 
and  to  have  others  refrain  therefrom.  Fatierton  v.  17.  8., 
222  F.,  646.  i— IBO 

46.  The  Patent  laws  Were  Vot  Bepealed  by  the  Oiennan  law.— -The 
patent  laws,  which  m^serve  to  a  patentee  the  exclusive  right 
for  a  limited  time  of  making  and  vending  the  patented  article, 
are  not  repealed  by  the  Sherman  Law,  and  the  patentee  by 
virtue  of  his  patent  may  impose  reasonaUe  conditione  of 
bailment  and  sale.  17.  8.  v.  Motion  Picture  Patente  Co.,  226 
F.,  80a.  6—210 

46.  lame— While  Owner  of  JCay  Acquire  Other  Patents,  They  Oan 
Vot  Be  Aiquised  far  Beetraiaaig  Zrade,-*Xbe  owner  of  a 
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patented  device  may  acquire  any  other  patents  for  fmprore- 
menta,  or  several  owners  may  pool  their  ownerships  for 
their  Joint  protection ;  but  such  pat^its  can  not  be  acquired 
or  combined  for  the  purpose  of  unlawful  restraining  of  tradeu 
lb.  6—215 

50.  Sale  of  Patented  Machine  Carrlei  InpUed  Xiffht  of  Vte.— The 

sale  of  a  patented  motion  picture  projecting;  machine  carries 
with  it,  in  the  absence  of  restriction,  an  implied  license  of 
use.    Motion  Pic.  Pat.  Co.  v.  Unk>er8ai  PUm  Oo^  286  F.,  40SL 

6—645 

51.  Same— Where  Terms  of  Xoyalty  Hot  Brought  to  Votlee  of  Pur- 

ehaser,  from  Xaauf aetarer  of  Xaehiae,  Patentee  Hot  BatiUed 
to  Boyalty,  etc. — ^The  fact  that  there  was  attained  to  a  pat- 
«ited  motion  picture  projecting  machine  a  plate  reciting 
that  the  sale  and  purchase  of  the  machine  gave  only  the  right 
to  use  it  upon  other  terms  to  be  fixed  does  not,  where  it  did 
not  appear  that  the  terms  relating  to  royalty  were  evw  fixed 
or  brought  to  the  notice  of  a  purchaser  from  a  licensee  to 
manufacture,  entitle  the  holder  of  the  patent  rii^ts  to  roy- 
alties,   lb.  6--645 

tt.  Same — ^Knowledge  of  General  Terms  upon  WUeh  Use  Wat 
Granted,  WIU  Hot  Bstabllsh  Purchaser's  liability  for  Boy- 
alties.— rin  such  case,  evidence  that  tbe  purchaser  had 
knowledge  of  the  terms  upon  which  the  holder  of  the  patent 
rights  was  accustomed  to  grant  permission  to  use  a  machine 
manufactured  by  its  licensees  will  not  establish  the  pur- 
laser's  liability  for  royalties;  there  being  nothing  in  the 
notice  to  prevent  the  holder  of  the  patent  rights  from  varying 
the  royalUes.    lb.  6—646 

•8.  Bights  Conferred  by,  Bo  Hot  Olve  License  Against  Positive  Pro- 
hibitions.— ^While  rights  conferred  by  patents  are  definite 
and  extensive,  they  do  not  give  a  universal  license  against 
positive  prohibitions  any  more  than  any  other  rights  do. 
Standard  Sanitary  Mfg.  Co.  v.  V.  fif.,  226  U.  S.,49.         4—640 

M.  Owner  of  Has  Exclusive  Bight  of  Kakiag,  Using  and  Selling. — 
The  owner  of  a  patent  has  exclusive  rights  of  making,  using 
and  selling,  which  he  may  keep  or  transfer  In  whole  or  in 
part    Virtue  v.  Creamery  Package  Mfg.  Co.,  227  U.  S.,  82. 

4-^880 

SS.  Same — Can  Hot  Be  Kade  Oover  for  Tiolation  of  law. — ^Patents 
and  patait  rights  can  not  be  made  a  cover  for  violation  of 
law ;  but  they  are  not  so  used  when  only  the  rights  conferred 
by  law  are  exercised.    lb.  i— 880 

•6.  Same — Can  Be  Protected  by  Party  to  Illegal  Combination.- Pat- 
taat  rights  can  be  protected  by  a  party  to  an  illegal  com- 
bination,   lb.  i— «80 

17.  Same— Wrongful  Assertion  of  Patent  Bight  Hay  Constitute 
Xalieious  Prosecution. — ^Assertion  of  patent  rights  may  be  so 


Digitized  by 


Google 


PATEKTBB.  847 

Index—Digest 
conducted  as  to  constltiite  malicious  proeecation ;  but  failure 
of  laaintiff  to  maintain  tlie  action  does  not  necessarily  con- 
Tict  of  malice,    n.  4-^885 

M.  Samo-^Xere  Colneldenoe  in  Time  of  Brineiag  laftiagememt 
Suit!  Does  Hot  Heeetiarily  ladieate  CombiBation. — ^Mere  co- 
Inddenoe  in  time  in  the  bringing  by  seiiarate  parties  of 
suits  for  infringements  on  patents  against  the  same  defend- 
ant does  not  necessarily  indicate  a  combination  on  the  part 
of  iliose  parties  to  injure  the  defendant  within  the  meaning 
of  f  7  of  the  Sherman  Law.    /&.  4—884 

M.  Sxolusioa  of  Competitors  Ssieaoe  of  the  Bight. — ^Bxdusion  of 
competitors  from  making  a  patented  article  is  of  the  very  es- 
sence of  the  right  conferred  by  the  patent  U.  S.  v.  WinsUno, 
221  V.  S.,  217.  5—212 

YATSVTX& 

1.  Kay  WaiTO  Tort  in  Infriagenent  and  Sue  on  Broken  Coatraet — 
A  patentee  who  has  leased  his  patent  to  a  licensee  under  re- 
strictions may  waive  the  tort  involved  in  infringement  and 
sue  upon  the  broken  contract;  but  in  that  event  the  case  is 
not  one  arising  under  the  patent  laws  and,  in  the  absence  of 
diversity  of  dtizenahip,  a  Federal  court  has  no  Jurisdiction 
thereof.    Henry  y.  A,  B.  Dick  Co,,  22^  U.S.,  IJ^  6—743 

t.  Same— Whether  He  May  Impose  Bestriotioni  on  Uie,  It  Quei- 
tiom  under  Patent  Law. — ^Whether  a  patentee  may  lawfully 
impose  restrictions  on  the  use  of  a  patent  and  whether  the 
violation  thereof  constitutes  infringement  are  questions  un» 
der  the  patent  law.    lb.  6—744 

S.  Same — Mxj  Sleet  to  Sue  on  Broken  Coatraet,  or  for  Infringe- 
ment— ^A  patentee  may  dect  to  sue  his  licensee  upon  the 
broken  contract,  or  for  forfeiture  for  breach,  or  for  infringe- 
ment   n.  6—744 

4.  XHy,  by  Conditional  Sale,  Bestriot  Vie  of  Patent-— While  an 
absolute  and  unconditional  sale  operates  to  pass  the  patented 
article  outside  of  the  boundaries  of  the  patent,  a  patentee 
may  by  a  conditional  sale  so  restrict  the  use  of  his  vendee 
within  spedflc  boundaries  of  time,  place  or  method  as  to 
make  prohibited  uses  outside  of  those  boundaries  constitute 
infringement  and  not  mere  breach  of  collateral  contract    lb. 

6—749 

f.  Same— Hay  Bulude  Othen,  Although  He  Does  Not  ITte  laven- 
tion.— A  patentee  may  eicclude  others  from  the  use  of  his  in- 
vention although  he  does  not  use  it  himself.  The  Paper 
Bag  Case,  210  U.  S.,  405.    lb,  6—767 

•»  Same — ^Larger  Bight  of  Buluslve  Vse,  Bmbraoes  Bight  to  Per- 
mit Vse  on  Conditions. — ^The  larger  right  of  exclusive  use  of 
the  patentee  unbraces  the  lesser  one  of  only  permitting  the 
licensee  to  use  upon  prescribed  conditions,    /b.  #—762 
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7.  Xay  H«t»  by  Votioe,  limit  Eeaalfi  Piioe  of  Pateml^  Artlete.— 

A  patentee  may  not  by  notice  limit  the  price  at  wbleh  fatnre 
retail  sales  of  the  patented  article  may  be  made,  such  artide 
being  in  the  hands  of  a  retailer  by  pnrchaae  from  a  jobber 
n^io  has  paid  to  the  agent  of  the  patentee  the  foil  price  asked 
<or  the  article  sold.  Benry  v.  Dick  Co^  22A  U.  S.,  1,  dUh 
tingulshed.  Bauer  d  Oie  y.  (yDmmM,  239  V.  S^  1^  ^-809 
«.  •sae— Partiag  with  Title,  Plaees  Artiele  Beyond  limepoly  of 
Patent  Law.— While  the  patent  law  oreates  to  a  certain  ex- 
tent a  monopoly  by  the  inventor  in  the  patented  article,  a 
patentee  who  has  parted  Willi  the  article  patented  by  pasrfng 
title  to  a  purchaser  has  placed  the  article  beyond  the  limits 
of  the  monopoly  secured  by  the  set  A4wm$  v.  Burke,  17 
WalL,  458.    lb.  e— 810 

8.  Bame— May  Transfer  aaaliiled  Title  to  Patented  Artlele.— The 

right  given  by  the  patent  law  to  the  inventor  to  use  hia  in- 
TOitlon  should  be  protected  by  all  means  properly  within  the 
scope  of  the  statute,  and  the  patentee  may  transfer  a  patented 
article  with  a  qualiaed  title  as  to  its  use.  Henry  v.  Dick,  224 
U.  S.,  1.    lb.  8-806 

18.  Can  Hot  Control,  After  Sale  and  Payment,  Kesale  Prioe  of  Pat- 
ented Artiele. — The  monopoly  of  use  granted  by  the  patent 
law  can  not  be  made  a  means  of  oontrolling  the  prices  of  the 
patented  articles  after  they  have  been,  in  reality  even 
though  not  in  form,  sold  and  paid  for.  Straut  v.  Vieior  Taik- 
UHf  Machine  Co.,  248  U.  S.,  50a  8—810 

IL  Xay  Hot,  by  Hotlee  Attaehed  to  Patented  Artiele,  Seitriet  Its 
Vie,  in  Operation,  to  Certain  KaterialB.— Under  the  patent 
law  the  grant  by  patent  of  the  exclusive  right  to  use,  like 
the  grant  of  the  exclusive  right  to  void,  is  limited  to  the 
invention  described  in  the  claims  of  the  patent,  and  that 
law  does  not  empower  the  patent  owner  by  notices  attadied 
to  the  things  patoited  to  extend  the  scope  of  the  patent 
monopoly  by  restricting  their  use  to  materials  necessary  for 
fhehr  operation  but  forming  no  part  of  the  patented  inven- 
tion, or  to  send  such  articles  forth  into  the  <diannels  of  trade 
subject  to  conditions  as  to  use  or  royalty,  to  be  imposed 
thereafter,  in  the  vendor's  discretion.  The  Button^attener 
Case,  77  Fed.  Rep.,  288,  and  Henry  v.  Dick  Company,  224 
U.  S.,  1,  overruled.  MotUm  PiOure  PaL  Co.  v.  Umlneesai 
Fihn  Mfg.  Co.,  243  17.  S..  61L  8—829 

U.  Jby,  by  Proper  Agreement,  X^erve  Portlea  of  Biglit  In  Pat- 
ented Article;  But  Hot  After  It  Sai  Passed  Out  trem  ITnder 
au  Monopoly. — ^A  patentee  may,  while  exercising  any  of  his 
three  coordinate  monopoly  rights  of  maldng,  seUIng,  and 
using,  reserve  by  proper  agreement  such  portion  thereof  as 
he  may  see  fit;  byt  after  he  has  oooe  aUewed  the  patented 
article  to  pass  out  of  the  monopoly,  without  committing,  by 
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proper  agreement,  the  one  to  whom  tb»  artlde  comes  to 
the  obserrance  of  an  obligation  on  his  part,  he  can  not  recall 
It,  or  claim  that  by  notice  he  has  burdened  the  article  with 
snch  reservation.  American  Cfraphoplume  Co,  t.  Bo9Um 
Store,  2I2S  F.,  TSe.  ^-^40 

MTXn  •XSBICDTBS.    See  Gohbinatiohs,  rrc.,  87,  909,  810-814. 

PAYXSHT.    See  Acnons  and  Deitnsks,  185, 188. 

PIVALTIB8. 
m  Authorised  by  Law  Cam  Not  Be  Iniiioted.— Penalties  which  are 
not  authorised  by  the  law  can  not  be  inflicted  by  judicial 
authority.    Standard  OH  Co.  ▼.  U.  fif.,  221  U.  S.,  77.      4—145 

nBBcnrAL  Bzram. 

Babordiaate  to  the  Public  Oood.— IndlTldual  rights  are  and  must  be 
subordinated  to  the  public  good.  Stephent  ▼.  Ohio  State 
Tel  Co.,  240  Fed.,  775.  e-MS 

nr&OXSVlI.    see  OoMBiNATiORS,  61,  177. 

ncunpijiq. 

1.  Where  Striken  SttabUsh  Pieket,  the  Picket  Is  the  Ageat  of  the 
ITaion. — ^Where  a  picket  around  an  employer's  place  of  bus!- 
neas  is  established  by  union  strikers,  the  picket  is  the  agent 
of  the  union,  and  efforts  to  dissuade  others  from  accepting 
employment  offered  by  the  former  employer  should  go  no 
farther  ttian  peaceable  persuasions  and  inducements.  Alaska 
8.  S.  Co,  ▼.  Inter.  Lonff9horemen*s  A»9*n,  286  F.,  969.    6—680 

8.  Same— While  Members  of  ITalon  May  Picket  Employer*!  Place  of 
Baiiaess,  He  It  Entitled  to  Free  Access  to  His  Business  for 
Himself  and  Employees. — ^While  laborers,  members  of  a  union, 
may  strike,  and  may  picket  their  employer's  business,  the 
employer  is  entitled  to  free  access  to  his  place  oi  business 
for  himself  and  other  employees,  and  such  rights  can  not  be 
interfered  with.    76.  6—681 

8.  Striking  Employees  Hare  Bight  to  Picket;  and  to  Persuade,  Bat 
Hot  Coerce,  Others  SecUag  Employment,  Hot  to  Bo  8o< — Strik- 
ing employees  have  a  lawful  right  to  place  pickets  in  the 
streets  leading  to  their  employer's  plant,  to  ascertain  who 
are  continuing  or  seeking  employment  there,  and  to  persuade, 
but  not  to  coerce,  them  not  to  do  so,  and  the  maintenance  of 
such  pickets,  and  attempts  to  persuade  «npl<^yees  to  cease 
woridng  can  not  be  enjoined.  Tri-OUf  Tradet  OoaneU  t. 
American  Steel  Foufidriet,  288  F.,  780.  6—916 

4.  &iterferiag  with  Operation  of  Telephone  Company  Hettrained. — 
An  injunction  issued  in  a  suit  by  the  subscribers  of  a  tele- 
phone company  whose  employees  were  on  a  strike,  to  compel 
the  company  to  perform  its  contracts,  which  restrained  all 
persons  from  doing  any  act  which  may  interfere  in  any  re- 
spect with  the  p«rf6rmance  of  those  duties,  Is,  in  view  of 
the  fact  that  the  interests  of  the  public  are  paramoant  to  the 
interests  of  the  strikers  or  the  employers,  as  deOnite  as  it 
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could  be  made  and  be  effective,  and  compiles  witti  ISie  Glaytoii 
Law,  section  19,  provldiiig  that,  in  any  case  between  employ- 
ers and  employees,  an  injonction  should  specify  in  reasonable 
detail  the  things  enjoined,  conceding  that  that  section  applied 
to  such  a  suit  Stephmt  v.  Ohio  State  TeL  Co^  240  Fed^ 
775. 
PLBABIVG  AHD  PBACTICE. 

I.   PiXADINa 

1.  AUegatloiis.— A  ooaplaint  alleging  that  memben  of  an 

elation  have  conspired  and  combined  to  raise  the  prices  of 
tiles,  mantels,  and  grates,  to  control  the  ou^ut,  and  to  regii- 
late  the  prices  thereof,  with  the  intent  to  monopolise  trade 
and  commerce  between  the  other  States  and  Calif  omla  in  re- 
gard thereto,  as  well  as  to  arbitrarily  fix  their  prices  inde- 
pendently of  their  natural  market  value,  brings  the  case 
within  the  Sherman  Law.  Lowry  v.  TUe,  Mamiel  d  Chnte 
Assn.  of  C<U„  06  F.,  817.  1—006 

S.  Arerments. — A  bill  charges  a  violation  of  the  Sherman  law, 
as  against  the  objections  of  want  of  equity,  multifariousness, 
and  failure  to  set  forth  sufficient  definite  or  Qpedflc  facts, 
where  it  avers  the  existence  of  a  combination  of  a  dominant 
proportion  of  the  dealers  in  fresh  meat  throughout  the  Vnited 
States  not  to  bid  against  each  other  in  the  live-stock  nmrkets 
of  the  different  States,  to  bid  up  prices  for  a  few  days.  In 
order  to  induce  shipments  to  the  stock  yards,  to  fix  sdling 
prices,  and  to  that  end  to  restrict  shipments  of  meat  when 
necessary,  to  establish  a  uniform  rule  of  credit  to  dealers,  and 
to  keep  a  black  list,  to  make  uniform  and  improper  charges 
for  cartage,  and  to  secure  less  than  lawful  freight  rates,  to 
the  exciusi<m  of  competitors.  Stoift  d  Co,  v.  United  States, 
106  U.  S.,  375.  0—648 

S.  Same.-*-Trade  in  fresh  meat  is  sufficiently  shown  to  be  oommcree 
amoag  the  States,  protected  from  restraint  by  the  Shennan 
liaw,  by  allegations  in  a  bill  charging  meat  dealers  with 
violations  of  that  act»  which,  even  if  th^  import  a  tech- 
nical passage  of  title  at  the .  slaughtering  places  in  cases 
of  sales,  also  import  that  the  sales  are  to  persons  in  other 
States,  and  that  the  shipments  to  other  States  are  pursuant 
to  such  sales,  and  by  allegations  <diarging  sales  of  such 
meat  by  their  agents  in  other  States,  which  indicate  that 
some,  at  least  of  the  sales  wore  in  the  original  padbcagea    lb. 


4.  Same.^A  general  allegation  of  intent  may  color  and  apply  to 
all  the  specific  charges  of  a  bill  which  seeks  relief  against 
alleged  violations  of  the  Sherman  Law.    lb.  % — 661 

i.  Same. — ^Vagueness  can  not  be  asserted  of  a  charge  in  a  bill  seek- 
ing relief  against  an  attempt  to  monopcrfise  commerce  in 
fresh  meat  among  the  States,  in  violation  of  the  Sherman 
Law,  that  a  combination'  exists   among   independent   meat 
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dealers  to  restrain   their   respective   agents  from  bidding 
against  each  other  when  purdbasing  live  stock  for  them  in 
the  stock  yards.    lb.  %    000 

6.  Suflioieaoy   of    Complaint— Aetlom   TJnAtt    Sherman    law. — ^The 

.  complaint,  in  an  action  to  recover  damages  under  section  T 
of  the  Sherman  Law,  which  sets  forth,  among  other  things, 
that  defendants  are  members  of  a  local  labor  union,  which  is 
a  branch  of  a  larger  organization  covering  several  States, 
which  in  its  turn  is  subordinate  to  the  American  Federatioa 
of  Labor,  which  covers  still  other  States;  that  defendants, 
by  reason  of  such  membership,  were  able  to  compel,  and 
undertook  to  compel,  and  did  compel,  plaintiffs,  against 
their  will,  to  unionize  their  factory,  by  withdrawing  from 
plaintiffs'  employment,  by  preventing  others  from  working 
for  them,  and  by  boycotting,  with  the  aid  of  their  associates, 
plaintiffs'  goods  in  the  hands  of  plaintiff^'  customers  in 
other  States.  Held  sufficient  on  motion  for  correction  of 
same.    Laetoe  d  Co.  v.  La/wlor  6^  a2^  130  F.,  63S.  2—854 

7.  Battoieaoy  of  Petition  la  Action  for  Damages. — A  petition  to 

recover  three-fold  damages  for  injury  to  plaintiff's  business 
in  interstate  and  foreign  commerce,  under  the  Sherman  Law, 
states  a  cause  of  action  where  it  alleges  that  plaintiff  was  a 
manufacturer  of  tobacco  which  it  sold  in  interstate  and  for- 
eign commerce,  and  facts  showing  that  defendants  conspired 
to  render  its  business  unprofitable  and  ruin  and  destroy  the 
same  through  competing  corporations,  which  they  secretly 
controlled,  by  enticing  away  its  workmen,  by  compelling  it  to 
pay  more  than  the  normal  price  for  leaf  tobacco,  and  to 
adopt  unnecessary  and  expensive  means  to  sell  its  products, 
and  that  such  conspiracy  was  carried  out  to  the  damage  of 
plaintiff  in  a  sum  stated;  such  acts  constituting  both  a  con- 
spiracy to  restrain  interstate  commerce  and  an  attempt  to 
monopolize  the  same,  in  violation  of  sections  1  and  2  of  the 
act  PeopU?%  Tohacco  Co.  v.  American  To&occo  Co.,  170  F., 
408.  8—078 

8.  Snflioienoy  of  Allegationi.— Plaintiff  alleged  that,  having  been 

engaged  in  the  purchase  of  raw  sugar  in  different  States 
and  in  their  transportation  to  Pennsylvania,  where  it  manu- 
factured the  same  into  refined  sugar  and  sold  the  same  in 
Interstate  commerce,  it  suspended  business  during  the  Span- 
ish War,  and  enlarged  its  refinery,  preparing  and  intending 
to  resume  business,  when  defendants  conspired  to  prevent 
it  from  engaging  in  business,  and  accomplished  this  result 
by  inducing  plaintiff's  majority  stockholder  to  accept  a  loan, 
pledging  his  stock  as  collateral  with  voting  power,  by  which 
defendant  elected  new  directors,  who  voted  that  plaintiff 
should  do  no  business;  that  the  object  of  such  conspiracy 
was  to  prevent  plaintiff  from  engaging  in  business  in  corn- 
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petition  with  defendant  BeM,  that  the  eomp^mtj  alleged 
directly  operated  not  alone  on  the  mannfiKStUre  of  sugar 
within  the  State  of  Pennsylvania,  hnt  on  interstate  com- 
merce in  the  transportation  and  d^iyeiy  of  both  the  raw 
material  and  the  manufactured  product,  and  was  therefore 
within  the  Sherman  Law.  Penno.  Suffor  Ref,  Co,  y.  Ameri- 
ctm  Suffor  Ref.  €o^  106  F.,  2Sa  t— S58 

t.  flame — Contianaaoe  of  Business. — Where  plaintiir,  in  a  suit  to 
recover  treble  damages  under  ttie  Sherman  Law,  aQeged  that 
plaintiff  had  been  engaged  in  interstate  commerce,  but  had 
temporarily  ceased  business  and  enlarged  its  refinery  at  large 
expense,  and  prepared  and  intended  to  resume  business  as 
before,  but  had  been  prevented  from  doing  so  by  defendant's 
alleged  acts,  the  complaint  was  not  demurrable  as  showing 
that  plaintiff  was  not  engaged  in  business  and  had  no  estab- 
lished business  to  injure  at  the  time  of  the  conspiracy.    Ih. 

S— Ml 

10.  A  complaiiit  to  reeorer  damages  under  the  Sherman  Law 
charged  that  defendants  eombined  and  conspired  to  prevent 
plaintiff  from  engaging  in  business  and  in  interstate  com- 
merce, and  induced  S.,  who  was  a  majority  atoddiolder  in 
plaintiff  corporation,  to  acc^t  a  loan  from  defendant  com- 
pany and  i^edge  as  security  a  majority  of  plaintHTs  capital 
stock  with  the  absolute  voting  power;  that  def^dant  used 
such  power  to  elect  directors  favorable  to  carrying  out  the 
object  of  the  conspiracy,  which  deftodant  did  by  voting  that 
plaintiff  should  not  engage  in  business— -the  complaint  stated 
a  conspiracy  in  restraint  of  interstate  trade  and  commerce 
in  violation  of  the  act    75.  S— G02 

IL  tafleleney  of  BilL— A  bill  by  a  manufftctorer  of  proprietary 
medicines,  sold  only  to  wholesale  and  retail  druggists  having 
direct  contracts  with  complainant,  to  enjoin  defendant  from 
inducing  such  customers  to  break  such  contracts  by  selling 
to  defendant  in  violation  of  their  terms,  is  sufficiently  cer- 
tain although  it  does  not  specify  the  customers  who  have 
so  been  induced  to  violate  their  contracts,  where  It  shows 
that  before  reselling  the  medicines  so  procured,  defendant 
removes  the  cartons,  labels,  and  serial  numbers  from  the 
bottles,  so  that  they  can  not  be  traced  to  any  particular  cus- 
tomer. Dr.  Mile9  Jfetfiool  Co.  v.  Jofnea  Drwg  Co.,  148  F^ 
840.  S— 106 

It.  flame. — Sudi  a  bill  states  a  cause  of  action  for  an  injunction 
wh«re  the  contracts  sought  to  be  protected  are  lawful,    /d. 

fl— 107 

Ifl.  fluAeieney  ef  Complaint— A  complaint  under  the  Sherman  Law 
for  damages  is  not  insufficient  as  failing  to  show  a  violation 
of  the  law  or  injury  to  plaintiff,  where  ft  sets  out  Che  origin 
and  history  of  (me  of  defendant  companies  in  absorbing 
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competing  companies  engaged  in  mannfactoring  totwcco;  a 
history  of  the  formation,  growth,  eta,  of  the  other  defendant 
company;  absorption  of  the  latter  by  the  former,  under  an 
agreement  to  keep  the  purchase  secret,  all  done  in  further- 
ance of  the  first  company's  purpose  to  monop<^ixe  the  busi- 
ness of  manufacturing  tobacco  and  cigarettes  in  yiolatioa 
of  such  law;  a  conspiracy  between  the  two  companies  to 
«  monopolize  the  supply  of  manufactured  tobacco  throughout 
the  country;  that  in  furtherance  of  a  general  plan  to  re- 
strain interstate  trade  in  tobacco,  and  monopoliae  its  manu- 
facture and  sale,  defendants  first  resorted  to  unfUr  and 
0K>res8iTe  means,  fully  set  out,  to  prevoit  plaintiff  com- 
pany's organization;  that  plaintiff's  stockholders  and  proe- 
pectiye  stockholders  were  threatened  with  injury  in  business 
tf  they  pressed  the  plaintUTs  business ;  that  one  of  plaintiff's 
Incorporators  was  offered  inducements  to  abandon  plaintiff  i 
that  false  and  unjust  statements  were  circulated  concerning 
plaintiff;  that  plaintiff  established  a  prosperous  interstate 
business  and  would  have  grown  but  for  defendants'  unlawful 
acts;  that  plaintiff's  customers  were  unlawfully  taken  away 
by  defendants'  threats  and  inducements;  that  cigarettes 
were  sold  below  cost;  that  Jobbers  and  dealers  in  plaintiff's 
territory  were  given  free  goods  and  extra  discounts  to  press 
sales  as  against  plaintiff's  goods;  that  defendants'  employee 
obtained  employment  as  plaintllTs  sales  manager  to  injure 
and  did  injure  plaintilTs  business  in  a  flpedfled  way,  as  part 
of  defendants'  scheme;  that  defendants  conspired  to  destroy 
plaintilTs  business,  etc.  Ware-Kramer  Tobacco  Oo.  y. 
American  Tobacco  Co^  180  F^  170.  S— 794 

VL  tvfioieaey  of  Complaint — ^A  complaint  in  an  action  to  recover 
treble  damages  under  the  Sherman  Law,  which  alleges 
a  omibination  and  conspiracy  between  defendant  and 
other  interstate  railroad  companies  to  restrain  and  monop- 
olize interstate  commerce  in  anthracite  coal  in  violation  of 
sections  1  and  2  of  the  act  which,  as  alleged,  was  carried 
into  effect  (1)  by  increasing  the  price  of  coal  at  the  mlnesi 
through  ownership  by  the  con^irators  of  the  coal  companies, 
and  (2)  by  increasing  the  diarge  for  transportation  of  coal 
to  New  York,  so  that  the  two  together  exceeded  the  tide- 
water price,  and  which  contains  a  suflKdent  allegation  of 
damage  to  plaintiff  in  his  business  as  a  coal  dealer,  states  a 
cause  of  action  xmder  the  act  which  Is  within  the  Jurisdic- 
tion of  a  circuit  court  the  gist  of  the  action  being  the 
unlawful  conspiracy,  and  the  fact  that  <me  of  the  means  for 
carrying  it  into  effect  was  an  increase  in  freight  rates,  the 
reasonableness  of  which  per  se  must  first  be  determined 
under  the  provisions  of  Interstate  Oommerce  Act  Feb.  4, 
1887,  c  104,  24  SUt,  879  (U.  a  CJon^.  St,  1901,  p.  8154),  by 
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the  Interstate  Oommerce  Ck>inmtaloii,  not  eonstltiitlng  any 
ground  for  deriving  plaintiff  <tf  the  right  of  action  expressly 
given  by  the  Sherman  Law.    Meeker  t.  LeMgh  VaOey  R.  R. 
Co.,  183  F.,  S52.  ^-«74 

10.  SuAolenoy  of  Complaint — The  complaint,  in  an  action  under 
the  Sherman  Law,  to  recover  damages  for  injuries  to  plain- 
tflTs  business  caused  by  an  alleged  combination  and  con- 
spiracy between  defendants  in  restraint  of  interstate«trade 
and  commerce  and  to  monopolize  such  ccMnmerce,  considered, 
and  \tM  sufficient  on  demurrer.  HtU/e  v.  O'Oofuior  Cool  d 
Supply  Co..  181  P..  271.  S— 812 

It.  OenolMaeM  of  Allegations. — The  Sherman  Law  prohibits  com- 
binations in  restraint  of  interstate  trade  and  commerce,  and 
section  2  prohibits  conspiracies  to  monopolise  or  attempts 
to  monopolise  interstate  trade  and  commerce.  Section  7 
provides  that  any  person  injured  by  a  violation  of  either 
section  may  sue  for  and  recover  treble  damages.  Held  that. 
In  an  action  brought  for  such  damages  in  a  Ftederal  court 
sitting  in  Kentucky,  it  was  not  necessary  that  tiie  petition 
should  state  the  fkcts  showing  a  right  of  action  with  the  par- 
ticularity of  an  indictment,  but  that  it  was  sufficient  if  the 
facts  constituting  a  cause  of  action  were  stated  as  concis^ 
as  possible  consistent  with  clearness,  as  required  by  CIt. 
Oode  Prac.  Ky.,  If  90,  115.  Monarch  Tobttcco  Wark$  v. 
American  Tohaeoo  Co,,  165  F.,  770.  »— 541 

IT.  Same — SuAoleney  of  AUegatlons.— Ov.  Oode  Prac  Kj.,  I  134, 
provides  that,  If  the  allegations  of  the  petition  are  so  in- 
definite or  uncertain  that  the  predse  nature  of  the  claim 
does  not  appear,  the  court  may  require  that  it  be  made 
more  definite  and  certain  by  amendment  jffeM,  that  under 
the  conformity  act  (Rev.  St.,  I  014)  a  petition  for  treible  dan>- 
ages  to  plaintiff  because  of  defendants'  alleged  unlawful 
comMnation  or  ccMisi^racy  to  monopolise  interstate  com- 
merce in  violation  of  the  Sherman  Law  sufficiently  charged 
general  damages  by  an  allegation  that,  by  virtue  of  defend- 
ant's alleged  unlawful  acts,  plaintiff  had  soiertained  damages 
In  the  sum  of  $500,000.    Jh.  S— 4M 

It.  When  Bum  Szaoted  in  Addition  to  Seaionabls  Bate, — ^Where 
a  complaint,  under  the  Sherman  Law,  to  recover  treble  dam- 
ages for  a  combination  in  restraint  of  foreign  commerce, 
alleged  that  plaintiffs  were  coerced  by  defendanto'  unlawful 
combination  to  pay  a  sum  in  addition  to  a  reasonable  freight 
rate,  which  was  held  subject  to  forfeiture  in  case  plaintiff^ 
flipped  by  other  lines  or  their  ocMisigBees  received  freight 
by  other  lines,  and  also  contained  general  allegations  of 
damage,  it  sufficiently  alleged  that  i^aintifls  bad  suffered 
damage  by  a  violation  of  the  act  Thomaen  v.  Union  Castle 
MM  B.  8.  00.,  106  F.,  253.  3--660 
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19,  Inilloiettey  of,  la  Aetloa  for  ]>axAagei  Under  niennaB  XiMT. — 
A  deelaration  which  alleges  that  defendant  corporation  was 
formed  to  sappren  competition  in  shoe  raadiinery,  that,  In 
porsoance  of  the  plan,  It  and  Its  officers,  co-defendants,  acted 
In  combination  and  conspiracy  In  restraint  of  plalntffTs  trade, 
that  the  trade  to  be  restrained  was  Interstate,  that  ennmer- 
ated  tilings  were  done  by  the  corporation  and  Its  officers  to 
attain  such  restraint  of  plalntiiTs  trade,  that  thereby  com- 
petition was  destroyed  and  the  monopoly  of  the  corporation 
sostalnedt  and  that  plalntUTs  property  and  business  was  in- 
jured thereby,  states  a  cause  of  action  under  section  7  of 
tJie  Sherman  Law,  authorizing  any  person  injured  In  his 
bmslness  or  property  by  any  person  or  corporation,  by  reason 
of  anytmng  forbidden  in  the  act,  to  sue  therefor  In  the  Fed- 
eral Circuit  Oourt  in  the  district  In  which  defendant  resides 
or  is  found.    Strout  t.  United  Shoe  Miach.  Co.,  190  F.,  816. 

4-<»l 

SOL  SttfloieBey  of  Deolaratioa  la  Aetloa  for  Damages. — ^A  dedaratlon 
for  dTil  damages  for  violation  of  the  Sherman  Law,  alleged 
that  defendant  was,  and  since  its  organization  had  been,  an 
ttlegal  combination  In  restraint  of  trade  and  a  monopoly,  that 
each  of  its  leases  of  nuichlnery,  copies  of  which  were  annexed, 
was  a  contract  In  restraint  of  trade  and  commerce,  and  that 
defendant  by  a  created  scheme  and  conspiracy  mon<^)ollaed 
the  entire  trade  in  shoe  machinery  and  had  excluded  plaintiff 
from  participation  therein.  It  also  charged  that  by  reason 
of  such  conspiracy  and  monopoly  defendant  had  prevented 
plaintifl  from  selling  shoe  machinery  covered  by  plaintiff's 
patents  and  had  rendered  the  same  valueless,  etc.  Held, 
tbat  the  complaint  was  not  demurrable  for  want  of  facts. 
(Httep  V.  United  Shoe  Mach.  Co.,  202  P.,  001.  4—600 

SI.  tsSleleiiey  of  Deolaratloa  in  Aetion  for  Damages. — A  dedara- 
tlon for  dvil  damages  for  violating  the  Sherman  Law, 
alleged  that  complainant  trustee  had  succeeded  to  all  the 
rights  of  a  metal  shoe  fastening  company  owning  patents  on 
itee  madilnery,  which  was  Incorporated  to  manufacture  and 
sell  to  the  trade,  that  defendant  shoe  machinery  company  was 
organised  and  continued  to  exist  to  maintain  a  monopoly  of 
the  siioe  machinery  business,  that  It  had  acquired  sudi  monop- 
oly, and,  having  obtained  a  majority  of  the  stock  of  plain- 
tiff's corporation,  refused  to  permit  it  to  do  business  in  order 
to  prevent  competition  with  other  machines  controlled  by  It, 
permittei  the  corporation's  property  to  remain  idle  and  be- 
come wasted  until  the  patents  were  about  to  expire  and  had 
become  practically  worthless,  and  that  the  corporation  had 
been  greatly  Injured  In  its  business  by  reason  thereof.  Seld 
to  state  a  suffldent  cause  of  action  to  withstand  a  demurrer. 
Birout  V.  UnUed  Shoe  MwOi.  Co.,  202  F^  004.  4-048 
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9SL  8am«— Bin  it  tvflolent  IX  it  Charset  the  Dolag  of  Aeti  Im 
Termi  Xade  Vnlawfid  hy  the  Cbiytoii  Law.— A  bin,  if  it 
charges  the  doing  of  acts  by  the  defendants  which  are  in 
terms  made  unlawfol  by  the  act,  and  tliat  sach  acts  tend  to 
substantially  lessen  competition  and  to  create  a  monopoly,  is 
not  insufficient  because  it  does  not  allege  that  they  were  "^un- 
duly  and  improperly  ezwciaed."  17.  £1.  v.  United  Shoe  Mack. 
Co.,  284  F.,  149.  5-«26 

SS.  AUegationi  in  a  Complaint  by  a  BeeeiTer  of  Coal  Gompaales 
Against  a  Labor  Organisation,  for  Ihmiagee,  for  Valawfal 
Conipiraey,  Held  SuAcleat  at  Against  a  General  Demiirrer.— 
The  complaint  in  an  action  brought  under  §  7  of  the  Sherman 
Law  by  the  receiver  of  certain  coal  companies  against  a  labor 
organization  and  its  constituent  organizations  to  reeoyer 
damages  for  injury  to  the  business  and  pn^^erty  of  the  ooal 
companies  by  reason  of  a  coniq>iracy  and  combination  of  de- 
fendants in  violation  of  the  Law,  and  acts  done  by  them  pur- 
suant thereto,  considered,  and  Heid  to  state  a  cause  of  action 
as  against  a  general  demurrer.  Dowd  t.  UnUed  Mine  Worh- 
er$  of  America,  235  F.,  7.  6—487 

84.  Bame — ^Zn  an  Aotioa  for  Baauiget,  a  Deelaration  Alleging  That 
by  Xeant  of  Certain  Contraott,  Defendant  Had  Tllegally  Bo- 
ttrioted  the  Bale  and  Trantportation  of  Lasts,  Stated  a  Cause 
of  Aetion  Under  the  Sherman  Law. — ^A  declaration,  in  an  ac- 
tion for  damages  against  the  rubber  company,  alleging  ttiat 
by  means  of  sudi  contracts  it  illegally  restricted,  limited,  and 
controlled  the  interstate  sale  and  transportation  of  lasts^ 
though  not  explicitly  and  in  the  language  of  the  statute  allege 
ing  a  monopolizing,  or  an  attempt  to  monopolize,  stated  a 
cause  of  action  under  the  Sherman  Law,  pn^iibiting  every 
person  from  monopolizing  or  attempting  to  monopolize  any 
part  of  the  trade  or  commerce  among  the  several  States,  as 
"  trade  "  necessarily  involves  both  buying  and  selling,  and  a 
complete  domination  of  either  is  a  domination  of  the  trade; 
and  ''control,"  as  used  in  the  declaration,  was  the  substan- 
tial equivalent  of  "  monopoly,**  as  used  in  the  statute.  Hood 
Rubber  Co.  v.  U.  8.  Rubber  Co.,  22d  F.,  687.  •—-429 

ti.  Same — Beelaration  Conttmed  at  Alleging  Contraets  Made  by  a 
Xabber  Company  Were  in  Unreasonable  Bestraint  of  Trade.— 
A  declaration,  setting  out  the  facta  mentioned,  stated  no 
combination  or  conspiracy  in  restraint  of  trade,  as  against 
the  rubber  company,  and  was  to  be  supported,  if  at  all,  as 
alleging  contracts  made  by  it  in  unreasonable  restraint  of  in- 
terstate trade,  or  a  monopolization  of  that  trade.  75.    6—427 

Si.  Beelaratloa  Heed  Only  Set  Out  with  Beasonable  Certainty  Causes 
Resulting  in  PlaintiiTs  Injury. — ^To  require  the  party  injured 
by  the  Conspiracy  denounced  by  section  1  of  the  Sherman 
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Law,  to  set  out  bis  cause  of  complaint  witb  Uiat  degree  of 
nicety  and  precision  in  stating  times,  places,  methods,  and 
persons  required  by  the  ordinary  rules  of  common-law  plead- 
ing, would  be  to  nullify  the  beneficent  purpose  of  the  statute, 
and  a  declaration  will  not  be  stricken  out,  even  though  it 
may  contain  some  statements  of  a  general  or  indefinite  char- 
acter, if  it  setB  out  with  reascmable  certainty  and  definiteness 
the  causes  which  resulted  in  plaintiff's  injury  and  connects 
the  defendant  therewith,  any  defoidant  deeming  himself 
prejudiced  by  any  such  generality  of  statement  having  the 
right  to  move  for  a  bill  of  particulars.  Buckei^  Powder  Co. 
Y.  Du  Pont  Powder  Oo^  196  P.,  522.  4—571 

t7.  Same — ^Declaration  Held  SuAelent,  But  Certain  Allegationi 
Stricken  Oat — ^Tlie  declaration  in  an  action  under  section  7 
of  the  Sherman  Law,  to  recover  damages  for  the  violation  of 
sections  1  and  2  of  the  act  construed,  and  Held  not  subject 
to  a  motion  to  strike  out  for  uncertainty  and  indefiniteness 
of  statement  but  certain  allegations  stricken  out  as  irrele- 
vant   /6.  4 — 572 

tS.  Same — ^Bill  Alleging  Defendant  Made  Leases  of  Shoe  Xaehlnery 
Containing  Provisions  Prohibiting  Lessees  from  Pnrchaitng 
or  ITsing  Other  Machines,  States  Caase  of  Action  Under  %b/t 
Clayton  Law,  ete.— A  bUl  alleging  that  the  corporation  de- 
fendant made  leases  of  shoe  nuichinery  to  manufacturers  for 
use  throughout  the  United  States  which  contained  provisions 
prohibiting  the  lessees  from  purchasing  or  using  machines  of 
other  makers  under  penalty  of  increased  rental,  or  of  the  can- 
cellation of  leases  under  which  indispensable  machines  not 
otherwise  obtainable  were  in  use,  Held  to  state  a  cause  of  ac- 
tion for  violation  of  section  3  of  the  Clayton  Act  although  it 
was  not  alleged  that  the  lessees  expressly  bound  themselves 
to  observe  such  restrictions.  V.  8.  v.  XJfiUed  SJtoe  MacK  Co^ 
234  r.,  147.  5— «22 

S9.  Allegations  That  an  Ice  Company  Is  Engaged  in  Cutting  Ice  in 
One  State  and  Selling  It  in  Another,  Hot  Sufficient  to  Shew 
Corporation  Is  Salvaged  in  Interstate  Commerce. — ^Allegations 
that  an  ice  company  is  engaged  in  cutting  and  harvesting  ice 
in  New  Hampshire  and  transporting  the  same  to  Boston 
and  selling  it  in  Boston  are  not  sufficient  to  show  that  the 
corporation  Is  engaged  in  interstate  commerce.  Corey  v.  1%- 
dependent  loe  Co.,  207  F.,  461.  5—884 

Sa  Same — General  allegations  That  Defendants  Entered  into  a  Com- 
.hination,  etc.,  Held  Insufficient  As  Pleading  Conclusions. — 
(General  allegations  in  a  pleading  that  defendants  entered  into 
a  combination  and  conspiracy  In  restraint  of  interstate  com- 
merce In  violation  of  the  Sherman  Law,  Held  insufficient  as 
pleading  conclusioiis.    I^  6—837 
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SL  BlU  to  bj«la  OoafoUdatiom  of  EaUroftdi  At  U  TloUtloA  of  Itete 
lAwt,  Held  iBtnfieient  as  VaiUiic  to  Show  Eestndat  oa  Bz- 
olaiiTely  Intraftate  TransportatiojL— A  bill  does  not  state  a 
cause  of  action  for  an  injunction  to  restrain  the  conaoUdatloii 
of  two  railroad  companies  as  being  in  violation  of  the  anti- 
trust laws  of  certain  States,  where  it  alleges  no  facts  siiowiiig 
any  restraint  upon  transportation  ezduslYelj  in  any  one  of 
such  StatesL    DeKavem  y,  L.  8,  d  M.  8.  Ry.  Co^  216  F^  966l 

»— 172 

IS.  When  General  Averment  of  Injury  Zatiiilieient — ^Where  in  an 
action  by  a  stockholder  of  a  corporation  against  defendant, 
the  only  injury  alleged  was  to  the  corporation,  a  general 
averment  that  plaintiff  had  been  greatly  injured  in  his  boal- 
neas  and  property  was  insufficient  as  an  allegation  cl  injury 
to  plaintiff  distinct  from  that  to  the  corporation.  Amet  ▼. 
Amerioan  Tel.  d  Tel  Co.,  166  F.,  822.  1-688 

38.  Same. — ^The  possibility  that  proof  may  be  introduced  at  the 
trial  of  an  injury  other  than  that  alleged  in  the  deolaratlom 
will  not  require  the  overruling  of  a  demurrer  thereto.    Ih. 

8-«0 

Si.  Where  a  oount  in  a  complaint  against  an  laterstate  carrier 
alleged  a  discrimination  in  rates  against  plaintiif,  in  tbat 
defendant  charged  plaintiff  the  full  tariff  rates  and  permitted 
plaintllTs  competitors  by  a  device  to  transport  their  similar 
products  at  a  lower  rate,  it  stated  a  cause  of  action  for  vio- 
lating the  Interstate  Commerce  Act  prohibiting  discrimina- 
tion, and  was  therefore  not  demurrable,  though  it  also  in- 
sufficiently attempted  to  allege  a  combination  or  conspiracy, 
on  defendant's  part,  with  certain  other  railroads  to  restrain 
trade,  and  to  recover  treble  damages  under  the  Shaman 
Law.  American  Union  Coal  Co.  v.  Penno.  R.  R.  Co.,  180 
F.,  279.  8—814 

80.  Conclusions  of  Law  Kot  Admitted  by  Demurrer. — An  allegation 
in  a  complaint  against  an  interstate  carrier  that  plaintiflb 
had  been  obliged  to  pay  excessive  and  unlawful  rates  with- 
out any  facts  to  support  the  same  was  a  statement  of  a  mere 
conclusion  of  law,  which  was  not  admitted  by  demurrer. 
Meeker  v.  Lehigh  Valley  R.  R.  Co.,  162  F.,  864.  8—894 

88.  Same. — ^Zn  an  action  for  injuries  to  complainant's  property  and 
business  by  an  alleged  combination  and  conspiracy  between 
Interstate  railroads  controlling  the  shipment  of  anthracite 
coal  an  allegation  that  plaintiffs'  loss  resulted  from  their 
being  obliged  to  pay  ''unlawful  rates"  for  the  transporta- 
tion of  coal  due  to  such  combination  and  conspiracy  was  not 
effective  to  allege  that  the  rates  charged  had  been  dedared 
unlawful  by  the  Interstate  Oommeroe  Commission.   Jb. 

8--802 
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tt.  In  Action  for  Damages,  Tacts  Wliioh  Xnst  Be  neadeO. — ^In  an 
Action  under  section  7,  of  the  Sherman  Law,  to  recover  dam- 
ages for  injury  alleged  to  have  been  caused  to  plaintiff  by 
ifeason  of  contracts  made  by  defendant  in  r^traint  of  trade 
or  commerce  among  the  several  States  or  with  foreign  na- 
tions, and  an  attempt  by  defendant  to  monopolize  such  trade 
or  commerce,  or  a  part  thereof,  in  violation  of  sidd  act,  it 
ts  not  sufficient  to  frame  the  declaration  in  the  language  of 
the  statute,  but  the  nature  and  substance  of  the  contracts 
relied  upon,  and  the  substantial  facts  alleged  to  constitute 
an  attempt  at  monopoly  must  be  pleaded  to  enable  the  court 
to  determine  whether  they  are  fn  violation  of  the  statute,  and 
to  enable  the  defense  to  properly  prepare  to  meet  the  charge. 
CUley  V.  United  Shoe  Machinery  Co,,  152  F.,  728.  8—407 

88.  OomplalBt  Must  Allege  Rate  ^id  Declared  Excessive  by  Inter- 
state Commerce  Commission. — Congress  by  the  Interstate 
Commerce  Act  of  Feb.  4,  1887,  as  amended  by  Act  June  28, 
1906,  having  established  the  Interstate  Commerce  Commls- 
alon  with  plenary  power  to  determine  in  the  first  instance 
what  rates  for  the  transportation  of  interstate  commerea 
are  legal  and  reasonable  and  what  are  illegal  and  excessive, 
it  will  be  presumed,  in  the  absence  of  averments  to  the  con- 
trary, that  every  interstate  carrier  has  complied  with  the  law 
by  establishing,  printing,  filing,  publishing,  and  posting  them ; 
and  hence  no  action  can  be  maintained  unless  the  Complaint 
alleges  that  resort  has  been  had  to  the  Interstate  Commerce 
Commission  and  the  rate  charged  and  paid  declared  exces- 
sive or  unreasonable.  Meeker  v.  Lehigh  YaXley  R,  R.  Co., 
ie2  F.,  802.  8-^381-8 

88.  Tacts  Which  Xnst  Be  Alleged  and  Proven,  to  Sustain  Action 
for  Damagres.— To  sustain  an  action  for  damages  under  the 
Sherman  Ijaw,  the  plaintiff  must  allege,  as  well  as  prove, 
that  defendant  committed  one  or  more  of  the  acts  declared 
to  be  unlawful  by  sections  1  and  2  thereof,  by  either  enter- 
ing into  a  contract,  combination,  or  conspiracy  in  restraint 
of  Interstate  or  foreign  trade  or  commerce  or  monopolizing  <Hr 
attempting  to  monopolize  a  part  of  such  trade  or  commerce, 
and  in  such  dear  and  unambiguous  language  and  with  audi 
reasonable  certainty  that  the  defendant  and  the  court  may 
be  apprised  of  the  alleged  cause  of  action.  Buckeye  Powder 
Co.  V.  D«  Pont  Powder  Co,,  196  F.,  516.  4—568 

i8.  Same — ^In  Suit  for  ITnfair  Competition,  Vrand  Unit  Be  Pleaded 
and  Proved. — Fraud  is  the  basis  of  all  action  of  unfair  com- 
petition, and,  as  that  is  never  presumed,  the  facts  relied  on 
to  show  fraud  must  be  pleaded  and  proved.  MotUm  Picture 
Pat.  Co.  V.  Bctair  Film  Co.,  208  F.,  417.  »— 846 

il.  In  Action  for  Damages,  Camed  by  a  Conspiracy,  HOliat  nets 
iKttst  Jk  AUefed.— In  an  action  for  damagea,  cattted  by  a 
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combination  and  conspiracy  in  restraint  of  the  mannfactora 
and  interstate  sale  of  coated  wire  nails,  a  count  containing  no 
description  of  the  trade,  or  of  the  business  situation  to  whlcb 
the  alleged  conspiracy  or  combination  applied,  and  which 
did  not  describe  plalntilTs  business,  or  that  of  defendant, 
and  which  contained  no  allegations  that  defendant's  acts  were 
intended  to  affect  anybody  but  plaintiff,  nor  that  they  were  a 
part  of  any  general  scheme  or  conspiracy  relating  to,  and 
affecting  in  any  broad  or  substantial  manner,  the  mannftie- 
ture  and  sale  of  such  nails,  or  that  they  did  or  could  affect 
sucl\  manufacture  and  sale  generally,  was  insufficient  Amer- 
ican Bteel  Co,  t.  Ameriotm  Steel  S  Wire  Co^  244  F^  806. 

e— 1022 

42.  Same — ^Katt  Allege  Conditions  in  Trade,  the  Alleged  Oonipiraey, 
and  Its  Effeet  on  the  Business  of  Complainant — In  an  action 
against  an  illegal  monopoly  for  damages  under  the  Sherman 
Law,  the  declaration  must  describe  the  conditions  in  the  trade 
in  question,  the  alleged  conspiracy  or  combination,  and  the 
business  of  plaintiff,  and  the  effect  thereon  of  the  alleged 
conspiracy  or  combination,  sufficiently  so  that  the  court  can 
see  that  its  acts  might  have  affected  the  general  conditions  in 
the  trade,  and  that  plaintiff's  business  and  situation  were 
such  that  it  might  have  been  damaged  by  its  conduct    /5. 

e— 1028 

48.  Where  QnestioB  Aelates  to  Jnzlsdiction,  Averments  Mast  Be 
Positive. — ^Where  the  question  r^ates  to  the  Jurisdictloii  of 
Federal  courts  under  a  Federal  statute,  the  averments  of 
the  pleadings  purporting  to  give  Jurisdiction  must  be  posi- 
tive, and  argumentative  inferences  are  insufficient  StratU 
V.  United  Shoe  MacK  Oo^  185  F.,  817.  4--682 

44.  Alleging  Traadulent  Coneealment  in  Reply  to  Defease  of  Limi- 
tations— ^Fraad  Effecting  Concealment  Mast  Be  Speeiied. — 
Where  plaintiff  alleges  fraudulent  concealment  In  reE^  to  a 
defense  of  limitations,  it  is  not  sufficient  to  allege  generally 
that  defendants  fraudulently  concealed  the  cause  of  action, 
but  the  fraud  whereby  such  concealment  was  effected  must 
be  specified ;  nor  will  specific  allegations  of  frauds  or  false- 
hoods by  the  defendants  suffice,  unless  concealment  of  the 
cause  of  action  would  necessarily  follow  from  them.  Strout 
V.  United  Shoe  MacK  Co.,  208  F.,  65L  4--561 

4i.  Same — Mast  Specify  Bate  and  Circumstanees  of  Biscovery. — 
Plaintiff,  in  alleging  fraudulent  concealment  in  reply  to  a 
defense  of  limitations,  must  specify  the  date  and  circum- 
stances of  his  discovery  of  the  cause  of  action,  and  show  that 
though  he  exercised  reasonable  diligence,  he  was  unable  to 
discover  it  sooner.    /&.  4— 662 

48.  Same— Sabstitnted  Trnstee  Must  Show  Pidaoiary  Belation,  Re- 
quiring Bisclosaxe  of  Pacts.— Where,  in  an  action  by  a  substi- 
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tuted  trustee  of  a  corporatlim,  appointed  In  dissolution  pro- 
ceedings, against  those  previously  in  control  of  the  company 
for  damages,  due  to  defendants'  acts,  which  were  alleged  to 
eonstitute  an  unlawful  restraint  of  trade  only,  defendants 
pleaded  limitations,  and  there  was  nothing  to  show  a  fidu- 
ciary relation  between  defendants  and  plaintiff,  or  his  prede- 
cessor, requiring  a  disclosure  of  the  facts,  nor  any  breach  of 
trust  alleged  as  a  basis  of  the  action,  there  was  nothing  to 
relieve  plaintiff  from  the  obligation  of  specifying  the  fraud  in 
a  reply  alleging  fraudulent  concealment  of  the  cause  pf  ac- 
tion ;  and  hence  a  r^ly  merely  aUeging  that  defendants  fraud- 
ulently concealed  the  cause  of  action  from  plaintiff  and  his 
predecessor  was  insufficient    Ih,  4—662 

47.  In  Action  for  Damages,  Complaint  Charging  Xzeoator  in  Bep- 
reientatlve  Capacity  for  Aoti  of  Decedent,  Not  Objectioaable.— 
Where  it  was  sought  to  hold  executors  liable  for  the  acts  of 
their  decedents,  the  complaint  is  not  objectionable,  because 
charging  them  in  their  representatiYe  capacity.  UnUed  Cop- 
per Beo.  Co.  T.  Amalgomated  Copper  Co.,  232  F.,  57e.     S-HMa 

4S.  Same— Date  of  Death  of  Decedent,  As  Well  As  Date  of  Con- 
spiracy, Should  Be  Pleaded. — In  an  action  under  section  7  oi 
the  Sherman  Law,  for  treble  damages  fOr  a  conspiracy  in  r»- 
strainit  of  trade  between  defendants'  testators  and  others,  the 
dates  of  the  death  of  the  decedents,  as  well  as  of  the  accom- 
plishment of  the  conspiracy,  should  be  pleaded.    /5.     4—446 

4S.  Same — ^Although  Indiyiduals  Can  Hot  Becover  for  Corporate  In- 
jury, Allegations  As  to  Conspiracy  Against  Corporations,  Are 
Proper,  la  Action  for  Damages  to  IndiYiduals. — In  an  acti<»i 
under  section  7  of  the  Sherman  Law,  for  damages  resulting 
to  indlTiduals  from  a  conspiracy  to  injure  them  and  also  cer- 
tain corporations  in  whidi  they  w^re  stockholders,  allega- 
tions as  to  the  conspiracy  against  the  corporations  are  proper, 
although  the  IndiYiduals  could  not  recover  for  the  corporate 
injury.    lb.  4—446 

fO.  Multifariousness. — ^A  bin  setting  up  a  claim  for  damages  under 
the  Sherman  Law  and  also  asking  an  injunction  restraining 
defendant  from  using  complainant's  trade-mark  and  trade 
name,  is  multifarious,  as  Joining  two  distinct  causes  of  ac- 
tion, having  no  connection  with  each  other,  and  one  d 
which  is  triable  at  law.  Blook  v.  Standard  DUUM^g  d  Di^ 
trihuting  Co.,  d5  F.,  978.  1—908 

II.  Multifariousness  of  Bia— A  bUl  for  reUef  by  a  minority  stoa^- 
holder,  on  behalf  of  himself  and  all  other  stockholders  simi- 
larly situated  to  set  aside  an  alleged  unlawful  transfer  of 
the  property  of  the  corporation  in  pursuance  of  a  conspiracy 
between  its  officers  and  the  transferee  in  restraint  of  trade 
and  commerce,  and  which  also  seeks  the  recovery  of  tr^le 
damages  under  the  Sherman  Law  is  multifarious,  since  such 
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dflinages  ai:«  only  recoverable  In  an  actfofo  at  law  bj  the 
plaintiff  aa  an  Indlrldual,  and  not  as  a  stockholder,  while 
the  equitable  relief  prayed  for  la  In  behalf  of  the  oorporm- 
tlon,  and.  If  granted,  would  Inure  to  the  benefit  of  all  the 
atockholdent.  Metcalf  t.  Amer,  School  FmmUure  Co,,  106 
F..  909.  t— 75 

81.  XaftifaiiotisnesB  of  Bill — ^WaiTer.— The  failure  of  defendanti 
to  object  to  a  bill  on  the  ground  of  nraltifarioosneBS  until 
final  hearing,  or  until  after  complainant  has  taken  his  proofs, 
•  is  a  waiver  of  objection,  and,  while  ^e  court  on  such  hear- 
ing may  of  Its  own  motion  dismiss  the  bill,  it  will  not  do  ao 
if  that  objection  does  not  embarrass  or  prevent  the  decre^ng 
of  relief  (Per  BujfflngiOH,  a  J.)  U,  8,  T.  ReMtng  Co^ 
18dF.,462.  t-917 

8S.  Buplieity. — ^A  declaration  in  an  action  brought  under  section 
7  of  the  Sherman  Law  to  recover  damages  tor  a 
violation  of  section  1  of  the  act,  which  alleges  is  a  single 
count  that  defendant  entered  into  a  "contract,  comMnatieB, 
and  conspiracy"  in  restraint  of  trade,  is  bad  for  duplicity. 
Rice  V.  Standard  OU  Co,,  1S4  F.,  464.  %--463 

8^  flame — ^The  Sherman  Law  makes  a  distiaction  between  a  con- 
tract and  a  combination  or  conspiracy  in  restraint  of  trade. 

ii.  Same— Declaration  Alleging  Conspiracy,  and  Also  the  lUking 
of  Contracts,  ITot  Bnplicltoas. — A  declaration  In  an  action  for 
damages  which  alleges  a  conspiracy  to  monopolize  interstate 
commerce  in  certain  articles,  is  not  bad  for  duplicity  because 
it  ahM>  alleges  the  making  of  contracts  and  combinatlonat 
where  they  are  but  steps  in  such  conspiracy.  Buckeye  Pouh 
der  Co,  v.  Du  Pont  Powder  Co,,  190  P.,  517.  4—666 

M.  A  Chaigc  of  Illegal  Combination,  and  of  Konopoly,  in  One  Count 
of  Declaration,  Does  Hot  Aender  It  Duplicitous  and  Uncer- 
tain.— Since  the  thing  forbidden  by  the  Sherman  Law,  may 
consist  of  a  scheme  or  an  unlawful  combination  as  a  whole, 
a  declaration  for  dvil  damages  authorized  by  section  7  of 
that  Law,  charging  In  a  single  count  that  defendant  was  an 
fllegal  combination  In  restraint  of  trade,  etc.,  and  that  by 
reason  of  conspiracy  and  monopoly  defendant  had  practically 
monopolized  the  entire  business  of  manufacturing  shoe  ma- 
chinery in  the  United  States,  and  had  utterly  destroyed 
plaintiff*s  interstate  trade  and  commerce  In  such  machinery 
and  rendered  plaintiff's  patents  valueless,  etc.,  was  not  ob- 
jectionable for  duplicity  and  uncertainty  on  the  theory  that 
each  one  of  the  things  forbidden  in  sections  1  and  2  of  that 
Law  were  distinct  offenses,  and  that  the  declaration  should 
Charge  such  separate  offenses  in  separate  cotmts.  tiUey  v. 
truleed  Shoe  MaOi.  Co.,  202  F.,  60a  4— «» 
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JRT.  Bn«6  Charge  oC  niegal  OonMaatipa,  and  «r  MoMpolf,  ia  tee 
Count  df  Deelaratloa,  Does  Hot  Aender  It  DnpUoitons  and 
VaeertaliL — Since  the  thing  forbidctoii  by  fiecttaos  1  and  2 
of  tbe  Sherman  Law,  may  conalat  of  a  acheme  a«  a  wholo 
w  an  unlawful  combination  as  a  whole*  a  dodajration  for 
civil  damages  authorized  by  section  7,  charging  in  a  single 
count  that  defendant  was  an  Illegal  combination  in  restraint 
of  trade,  etc,  and  that  by  reason  of  conspiracy  and  monopoly 
defendant  had  practically  monopolised  the  entire  business  of 
manufacturing  shoe  machinery  in  the  United  States,*  and 
had  utterly  destroyed  plaintifTs  interstate  trade  and  com- 
merce in  such  machinery,  and  rendered  plaintiffs  patents 
valueless,  etc.,  was  not  objectionable  for  duplicity  and  un- 
certainty, on  the  theory  that  each  one  of  the  things  forbidden 
In  sections  1  and  2  were  distinct  offenses,  and  that  the  dec- 
laration should  charge  such  separate  offenses  in  separate 
counts.    Straut  y.  United  Shoe  Mach.  Co.^  202  F^  604.    i— 64S. 

if,  Indeifadtcneu. — In  an  action  by  a  corporation  for  the  infringe- 
ment of  elevator  patents,  an  answer  alleging  as  a  defense 
that  the  plaintiff  is  an  unlawful  combination  in  restraint 
of  trade  and  in  violation  of  the  Sherman  Law,  but 
which  falls  to  state  who  are  in  the  combination  in  the  agree- 
ment characterised  as  unlawful,  and  does  not  diselose  fully 
and  in  detail  that  the  eombination  was  entered  into  after 
the  act  took  effect,  and  all  the  facts  necessary  to  show  its 
illegality,  is  insufficient  for  indefiniteness.  OtU  Elevator 
Co.  V.  CMger,  107  F.,  13L  »— 06 

it.  AUegations  of  an  Szisting  Buainets  TJnneoessary. — In  order  to 
state  a  cause  of  action  for  damages  for  conspiracy  in  re- 
straint of  interstate  commerce  under  the  Sherman  Law,  it 
is  not  necessary  to  allege  injury  to  an  existing  businessv 
though  it  is  necessary  to  state  facts  showing  an  intention 
and  preparedness  to  engage  in  business,  it  being  as  unlawful 
to  prevent  a  person  from  engaging  in  business  as  it  is  to  drive 
one  out  of  business.  American  Banana  Co,  v.  United  FruU 
Co^  166  F.,  264.  8--666 

iOi  Same— Incidental  Allegations.— Where  a  complaint  for  con- 
spiracy in  restraint  of  foreign  commerce  in  violation  of  the 
Sherman  Law  charged  injury  to  plaintiffs  plantation  by 
Costa  Rican  officials  resulting  from  an  alleged  conspiracy 
with  defendant,  and  also  that  defendant  controlled  the  banana 
market  In  the  West  Indies  and  in  Central  and  South  America 
and  prevented  plaintiff  from  buying  and  shipping  bananas  to 
the  United  States  and  selling  them  to  its  great  profit,  which 
It  would  otherwise  have  done,  such  latter  allegation  would  be 
treated  as  incidental  to  plaintiff's  demand  for  damages  for 
Injury  to  its  plantation,  in  the  absence  of  an  allegation  that 
Irtfl^nt*^  had  invested  any  money  in  preparing  to  engage  in 
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buying,  sMpplns,  and  selling  bananas  as  a  bostness  Independ- 
ent of  tbe  operation  of  Its  own  plantation,    /b.  S — 667 

•1.  Wlien  Ckneral  Allegationt  of  Kesult  of  Combination  Sni&oieiit. — 
Wbere  a  declaration  sufficiently  charges  a  contract  or  cond>i- 
nation  on  the  part  of  defendants  in  restraint  of  trade  and 
commerce  among  the  States,  in  violation  of  the  Sherman 
Law,  general  allegations  showing  that  the  result  of  sadi 
contract  or  combination  was  to  deprive  plaintiff  of  customers 
and  prevent  it  from  making  a  profit  in  its  legitimate  busi- 
nesB  as  theretofore  are  sufficient  to  support  an  action  for 
treble  damages,  under  section  7  of  the  Law.  Wheeler^tem- 
gel  Oo.  T.  National  Window  QlMi  Jobber^  A$^n,  lfS2  F.,  874. 

S— 228 

•S.  Ineonsittcnt  AUegationi  in  Declaration  and  Replication — ^Ef- 
fect— ^Where,  in  a  suit  by  a  substituted  trustee  of  a  cor- 
poration to  recover  damages  alleged  to  have  resulted  to  the 
corporation's  business  from  a  secret  conspiracy  by  defendants 
in  alleged  violation  of  the  Sherman  Law,  plaintiff  described 
himself  as  trustee  of  the  corporation,  and  alleged  that  he 
had  been  appointed  substituted  trustee  in  a  proceeding  in 
Haine  for  the  disposition  of  the  corporation,  and  that  die 
decree  vested  in  his  predecessor  all  the  corporation's  dioees 
of  action,  property,  etc.,  and  that  he  had  succeeded  thereto, 
and  had  received  authority  to  collect  all  debts  and  daims  due 
the  corporation,  his  denial  in  a  replication  that  the  corpo- 
ration or  its  officers,  after  the  decree  had  been  entered,  were 
without  control  of  the  corporation's  affairs  or  management, 
was  inconsistent  with  the  allegations  of  his  declaration,  and 
no  force  could  be  given  thereto.  Strout  v.  United  Shoe  Mack. 
Co,,  208  F.,  650.  4—649 

68.  Certain  Inoonsiitent  Prayers  in  Bill  Held  Did  Vot  Bender  It 
Fatally  Defective.— The  term  "alternative,"  as  used  in 
Equity  Rule  25,  allowing  relief  to  be  stated  and  sought  in 
alternative  forms,  means  mutually  exclusive,  and  the  term 
**  cause  of  action,"  being  defined  as  c<Hnposed  of  the  right 
of  the  complainant,  and  the  obligation,  duty,  or  wrong  of 
the  defendant,  combined,  a  bill  praying  the  destruction  of 
a  railroad  lease  as  obnoxious  to  the  Sherman  Law,  and  also 
the  preservation  of  the  present  status  of  the  stock  of  the 
lessor  company  which  depended  entirely  on  a  lease  sought 
to  be  annulled,  was  not  fatally  defective  because  the  prayers 
virere  inconsistent.    Boyd  v.  N,  Y.  d  H.  R,  R.  Oo.  220  F.,  179. 

8—518 

64.  Same — ^Indcllnitencss  of  Statement  Ho  Ground  for  Motion  to  Dis- 
miii,  if  Bill  States  Cause  of  Action. — In  the  Federal  courts  of 
equity,  indefiniteness  of  statement  in  a  bill  is  not  ground  tot 
a  motion  to  dismiss,  if,  f^rly  construed,  it  £rtates  a  cause  of 
action;  but  the  defendant  has  an  adequate  remedy  undor 
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equity  rale  20  by  motion  for  more  partteidar  statement 
17.  8.  Y.  UwUed  Shoe  Mach,  Co.,  284  F.,  137.  «--«» 

6&  Same — ^WlLea  iBstruments  in  Writiaf  Heed  Hot  Be  Bet  Oel — 
Instnunents  of  writing  need  not  be  set  out  in  exteneo  in  a 
bill,  unless  the  bill  shows  that  it  is  essential  to  the  proper 
oonstruction  of  the  particular  clauses  complained  of,  and 
which  are  set  out    /5.  5 — 810 

M.  In  iBdiotmenti,  Hot  Veoeisary  to  Bet  Out  Vumerous  Doeumeats 
by  Their  Teaor.— Where,  In  an  Indictment,  it  Is  necessary  to 
plead  numerous  documents  which  in  themselves  were  not 
directly  the  subject  matter  of  the  litigation,  it  Is  not  neces- 
sary to  set  out  each  Instrument  by  its  tenor.  17.  8.  t.  Win*- 
low,  195  F.,  682.  »— 176 

€7.  Teohnioal  Befeets  in  BiU. — ^That  a  bill  for  injunction  contains 
no  prayer  for  process,  this  being  a  mere  tedmical  defect, 
although  it  renders  the  bill  demurrable,  does  not  affect  the 
Jurisdiction  of  the  court  or  render  the  tnjunotion  issued 
thereon  void.    U,  8.  t.  Agler,  62  F.,  824.  1—204 

iS.  Same — ^Bef  endaats  Hot  Hamed  in  Bill  Vor  Benred  with  Bab- 
pcena. — ^An  Injunotion  for  such  purpose  becomes  binding  as 
against  one  not  named  in  the  bill,  and  not  served  with  sub- 
pcena,  when  the  injunction  order  is  served  on  him  as  one  of 
the  unknown  defendants  referred  to  in  the  bllL    /&.      1—288 

BBl  Bame — ^Froeeedingt  to  Paniih  Violation. — An  Information  to 
punish  violation  of  such  an  injunction  order  which  falls 
to  allege  that  the  order  was  a  lawful  one,  in  the  language 
of  the  statute,  or  that  the  person  charged,  not  named  in  the 
order,  was  one  of  the  unknown  parties  referred  to  therein, 
or  that,  either  by  his  words  or  his  acts,  he  was  engaged  in 
aiding  the  common  object  with  other  members  of  the  alleged 
combination,  lacks  the  necessary  certainty.    /5.  1 — 800 

70.  AUegationt  on  Belief. — ^An  aUegation  that  plaintiff  has  **  reasm 

to  believe,"  and  therefore  "alleges,"  etc,  is  sufficient  under 
Bevis^  N.  a  1905,  §  489,  requiring  matter  to  be  alleged  as 
of  plaintiff's  knowledge  or  upon  "information  and  belief." 
Ware-Krumer  Tobacco  Co.  v.  American  TolKteoo  Co^  180  F., 
169.  S— 702 

71.  A  Mil  in  equity  should  be  oonstnted  to  mean  what  it  fairly  con- 

veys by  a  fairly  exact  use  of  English  speech.  Ih.  S — ^780 
78.  In  Civil  Actions,  Pleadings  Are  to  Be  Taken  to  Kean  What 
Their  Language  Fairly  Imports. — ^In  modem  practice,  plead- 
ings in  civil  actions  at  law  or  in  equity  are  not  construed 
with  the  strictness  formerly  ai^lied  to  criminal  indictments, 
but  are  to  be  taken  to  mean  what  their  language  fairly  im- 
ports. U.  8.  V.  United  8hoe  Mach.  Co.,  284  F.,  186.  1—807 
78.  AUegatioas  of  Continuance  of  Conspiracy — ^Eow  Benied. — ^Alle- 
gations in  the  indictment  consistent  with  other  facts  alleged 
that  a  conspiracy  continued  until  the  date  of  filing  must  be 
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taiittA  voder  ttie  general  tasoe  and  can  not  be  met  liy  apediil 
plea  In  bar.    17.  8.  v.  JTiMel,  218  U.  8.,  016.  S-— 825 

M  All  Dtfieiutet  Open  TTader  Qkneral  Ime. — ^Thla  comrt,  having  oa 
an  appeal  under  the  criminal  appeals  act  held  that  allega- 
Ugob  as  to  contlnnanoe  of  a  consplracj  can  not  be  met  by 
special  plea  in  bar,  all  defenses,  including  that  of  limitations 
by  the  ending  of  the  conspiracy  more  than  three  years  before 
tl»6  finding  of  the  Indictment,  will  be  open  under  the  general 
Issue  and  unaffected  by  this  decision,    lb.  8—825 

Vi.  Liberal  Latitude  Allowed. — ^In  an  action  under  the  Sherman 
Law  to  recover  damages  for  an  alleged  unlawful  conspiracy 
or  combination  in  restraint  of  interstate  trade  and  commerce, 
owing  to  the  complicated  nature  of  the  case  and  the  numer- 
oios  elements  which  may  enter  into  such  a  conspiracy,  tlie 
plaintiff  must  be  given  liberal  latitude  In  his  pleading,  and 
matter  will  not  be  stricken  from  his  complaint  on  motion 
wider  a  State  statute  as  "  irrelevant  and  redundant,'*  unless 
It  is  clearly  so;  but  matttf  which  is  manifestly  purely  evi- 
dentiary will  be  stricken  out    Ih.  8— T78 

7€b  Aneaded  Pleadimgi — IMseretlon  of  Court. — Granting  or  refusing 
leave  to  a  plaintiff  to  file  an  amended  statemoit  of  claim 
rests  in  the  sound  discretion  of  the  court,  and,  where  the 
application  Is  to  file  an  amended  statement  containing  differ- 
ent counts  as  an  entirety,  the  court  may  properly  pass  on  It 
as  an  entirety.    Loe5  v.  Bastman  Kodak  Oo^  188  F.,  710. 

8—068 

f7.  Withdrawal  of  Hea  to  Vile  Semnrrer— BIseretiea  of  Court. — It 
is  within  the  discretion  of  a  Federal  court  to  permit  a  de- 
fendant to  withdraw  a  plea  and  file  a  demurrer  on  such 
terms  as  to  costs  as  it  deems  just    /&.  8 — 862 

VS.  Tleat  in  Abatement — Oronndi.— In  the  Federal  courts,  a  plea 
in  abatement  in  a  criminal  case  may  properly  raise  an  issue 
ot  tact  as  to  what  evidence  was  presented  to  tte  grand 
Jury.    Cr.  B.  v.  Stoifi,  186  F.,  1019.  4—78 

T8*  That  Vttltftd  States  Hat  InstltiLted  8uit  Against  a  Corporatioa 
as  an  Illegal  Xonopolyi  Vo  Defense  to  an  Infringement 
8uit — ^An  allegation  in  the  answer  in  an  infringement  suit 
that  the  United  States  had  Instituted  a  suit  for  the  dissolu- 
tion of  complainant  corporation  as  an  illegal  monopoly  states 
no  ground  of  defense,  since  the  t&ct  alleged,  If  proved,  woidd 
be  Irr^evant  Motion  PMvre  PatetUi  Oo.  v.  BcUrtr  FUm  Co^ 
208  F.,  416.  f— 844 

8(l»  In  Salt  by  IDnority  Stodkholder,  Where  Sole  Belief  Grayed  Is 
for  Pamages,  BUI  Hot  to  Be  Construed  to  Beqairs  Corpora- 
tion to  Sue,  etc.—- Where  the  sole  relief  prayed  li»  m.  bill  by 
ft  minority  stockholder  of  a  o(»poration  was  that  the  de- 
fendants be  decreed  to  pay  over  to  the  corporation  treble 
damages  sustained  by  a  violation  of  tho  Sherman  Law,  it 
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eonld  Bot  be  coostmed  as  a  bill  to  reqiilFe  the  eorporatioii, 
which  was  made  a  party,  to  sue  the  other  defendants  tor 
such  damages.    Fleitmatm  v.  United  Cfos  Imp,  0o.,  211  F.,  106. 

«— 42D 

•1.  When  He  AllecatieB  of  Tielation  of  the  Bhermaii  Law  If  Xade 
U  the  Bill,  a  Beoree  That  a  Labor  ITaion  Was  an  Unlawfal 
Oomhiaiitlon  Oan  Hot  Be  Sustained. — A  decree  determining 
that  a  labor  union  was  an  nnlawftd  combination  or  con- 
spiracy in  restraint  of  trade  in  violation  of  the  Shennan 
Law  conld  not  be  snstained  where  there  was  no  allegation  of 
defendant's  Tielation  of  such  law  in  the  pleadings.  MitcheU 
▼.  Bitchman  CwU  d  Coke  Co^  214  F.,  Tia.  5-«81 

iS.  4Usgattons  In  Petition,  of  Besort  to  Patented  Carteni,  as  a  Sub- 
terfuge to  Brade  the  Law  Against  Prlee  Bestrlotions,  Hot  So 
ZrreleTaBt  As  to  Justify  Stiildmg  Out— The  aUegatlons  in  the 
petition,  attacking  as  yiolatlYe  of  the  Sherman  Law,  price 
lestrictions  imposed  by  a  manufacturer  on  ttie  resale  of  its 
product,  packed  in  patented  cartcms,  tliat  it  resorts  to  the 
cartons  as  a  subterfuge  to  evade  such  law,  Is  not  so  clearly 
Irrelevant  as  to  justify  its  elimination  on  motion  to  strike 
out,  though  the  fact  of  the  cartons  being  reeorted  to  as  a 
subterfuge  be  not  necessary  to  lack  of  protection  of  the 
transaction  by  the  patent  U,  £L  y.  KeUogp  Toaeted  Oem 
Flake  Co^  222  F.,  7Sa  5— «57 

IL  PBAcnc& 

SS.  Bin  and  Answer— Waiver  of  Oath,— Where  the  bill  for  injunc- 
tion waives  the  oath  of  the  respondents,  an  answer,  under 
oath,  denying  all  the  equities  of  the  bill,  can,  under  the 
amendment  to  equity  rule  41,  be  used  at  the  hearing  with 
probative  force  of  an  affidavit  alone.  Whether  the  injunc- 
tion should  issue  must  be  determined  by  the  whole  evi- 
dence submitted.  17.  £f.  v.  WorHnomen'9  Amalg,  CouncO, 
64  F.,  994.  1— 110 

Case  affirmed,  57  F.,  85  (1—184). 

S4.  Hearing  on  Bill  and  Answer — Evldenoe. — ^When  a  suit  is  heard 
on  bill  and  answer,  the  allegations  of  fact  in  the  bill  tjiat 
are  denied  in  the  answer  are  to  be  taken  as  disproved,  and 
the  averments  of  fact  In  the  answer  stand  admitted.  V.  8» 
V.  Trant'Mo.  Ft,  Asm,,  58  F.,  77.  1—212 

$9.  Same. — ^Where  the  contract  is  admitted,  but  the  allegations 
tending  to  show  its  sinister  purpose,  tendency,  and  effect  con- 
tained in  the  bill  are  denied  by  the  answer,  and  s>^ennents 
tending  to  show  a  just  and  honest  purpose,  tendency,  aad 
effect  are  made,  the  latter  averments  contained  in  the  an- 
swer stand  admitted,  and  the  contract  will  be  presumed  to 
have  been  made  for  an  honest  and  legitimate  purposei  unless 
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the  proTlstons  of  die  agreement  clearly  sbow  ttie  eontrarj. 
In  the  examination  of  such  a  contract,  fraud  and  illegality 
are  not  to  be  presumed.    lb.  1—212 

M.  VoUoe — ^Eeitrainiiig  Order. — ^Under  section  4  of  the  Sherman 
Law,  a  restraining  wder  may  be  Issaed  without  notice, 
nnder  the  drcomstances  sanctioned  by  the  established  usages 
of  equity  practice  in  other  cases.  U.  8.  ▼•  Oooi  Dealen^ 
Aun.  of  CaL,  85  F.,  252.  1—740 

•7.  What  Mutt  Be  Shown. — ^In  order  to  maintain  a  suit  under  the 
Sherman  Law  the  GoTemment  is  not  obliged  to  show  that 
the  agreement  in  question  was  entered  into  for  the  purpose 
of  restraining  trade  or  commerce,  if  such  restraint  Is  its 
necessary  effect    U.  S.  y.  Trant-Mo.  Ft.  A$9n.,  IW  U.  S.,  290. 

1—640 

tSb  AUflgatteai  and  Troofi— Means  Ooatempiated. — ^It  is  not  incum- 
bent upon  the  prosecution  to  prove  that  all  tbe  means  set 
out  in  the  indictment  wore  in  fact  agreed  upon  to  carry  out 
the  conspiracy,  or  that  any  of  them  were  actually  used  or 
put  in  operation.  It  is  sufficient  if  it  be  shown  that  one  or 
more  of  the  means  described  in  the  Indictment  were  to  be 
used  to  execute  that  purpose.    U.  S,  y.  Oauidy^  67  F.,  6Q81. 

1--460 

Mb  Same — Overt  Aeti.— While  at  common  law  it  was  not  neceseary 
to  aver  or  prove  an  overt  act  in  furtherance  of  a  conspiracy, 
yet,  under  the  statute  relating  to  conspiracies  to  commit  an 
offense  against  the  United  States,  the  doing  of  some  act 
in  pursuance  of  the  conspiracy  is  made  an  ingredient  of  the 
crime,  and  must  be  established  as  a  necessary  element 
thereof,  although  the  act  may  not  be  in  Itself  criminal. 
17.  8.  v.  Thompson,  31  Fed.,  881,  12  Sawy.,  156  dted.    lb. 


90.  Same.~-It  it  not  necessary,  however,  to  a  verdict  of  guilty  that 

the  Jury  should  find  that  each  and  every  one  of  the  overt 
acts  charged  In  the  indictment  was  in  fact  committed;  but 
it  is  sufficient  to  show  that  one  or  more  of  these  acts  was 
committed,  and  that  it  was  done  in  furtherance  of  the  con- 
spiracy,   lb.  1—464 

91.  Allegation  of  Amount  of  Controversy. — It  is  not  essential  that 

a  bill  in  a  Federal  court  should  state  the  amount  or  value 
in  controversy,  if  it  appears  to  be  within  the  Jurisdictional 
limits,  from  the  allegations  of  the  bill,  or  otherwise  fr<Mn  the 
record,  or  from  evidence  taken  In  the  case  before  the  hearing 
of  objections  to  the  Jurisdiction.  Bobinaon  v.  Suburban 
Brick  Co.,  127  F.,  804.  9-^02 

91.  When  Parties  Charged  Jointly,  Plaintiff  Hot  Required  to  Sleet— 
Where  a  complaint  for  conspiracy  to  monopolise  interstate 
trade  and  commerce  charged  all  the  defendants  Jointly  with 
having  entered  each  of  the  alleged  combinations  and  con- 
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wpindeB  complained  of,  and  all  the  acts  were  alleged  to 
have  been  done  pursuant  to  a  common  design,  plaintlfl  was 
not  required  to  elect  because  some  of  the  defendants  were 
diarged  with  d<^ng  one  act  and  others  with  another.  Mot^ 
mreh  Tobaeoo  Wark$  v.  American  Tobacco  Oo^  166  F^  782. 

n.  JurlsdietioiL  of  Court — ^How  Balsed. — Hie  question  whether  a 
suit  in  a  Federal  court  Is  maintainable  in  the  district  where 
bronght,  under  the  statute,  may  be  raised  either  by  motion 
to  set  aside  the  service  of  process  or  by  special  demurrer, 
where  a  special  i^pearance  is  made  for  that  purpose  only, 
and  befbre  pleading  to  the  merits;  but  the  right  is  waived 
by  filing  a  general  demurrer  or  pleading  to  the  merits.  TFaf»- 
Kramer  Tobacco  Co.  y.  American  Tobacco  Co,,  178  F.,  119. 

»— 7T0 

M.  Pendeaoy  of  Criminal  Proseeatioa. — ^Unless  in  an  exceptional 
case,  a  Federal  court  of  equity  will  not  potftpone  tike  hearing 
and  decision  of  a  suit  brought  by  the  United  States  under 
Sherman  Law  to  enjoin  Tiolation  of  the  act  to  await  the  de- 
termination of  a  criminal  prosecution  against  some  of  the 
same  defendants  based  on^e  same  alleged  violations.  17.  B. 
y.  Standard  Sanitary  Ufg,  Co,,  191  F.,  198.  4—425 

M.  The  only  question  before  the  Federal  Supreme  Court  on  an  ap- 
peal taken  under  tiie  act  of  March  2,  1907,  Criminal  Appeala, 
from  a  judgment  sustaining  a  special  plea  in  bar  when  the 
defendant  has  not  been  put  in  jeopardy,  is  whether  such  plea 
in  bar  can  be  sustained.    V,  S,  y.  iCi«te2,  64  L.  ed.,  1168. 

S— 822 

96.  Under  the  practice  in  this  country  the  examination  of  witnesses 
.  by  a  Federal  grand  jury  need  not  be  preceded  by  a  present- 
ment or  formal  indietment,  but  the  grand  jury  may  proceed, 
^ther  upon  their  own  knowledge  or  ui>on  examination  of 
witnesses,  to  inquire  whether  a  crime  cognizable  by  the  court 
has  been  committed,  and  if  so,  they  may  indict  upon  such  evi- 
dence.   Haie  V.  Henkel,  201  U.  S.,  43.  »-874 

9T.  In  summoning  witnesses  it  is  sufieient  to  apprise  them  of  the 
names  of  the  parties  with  respect  to  whom  they  will  be 
called  to  testify  without  indicating  the  nature  of  the  charge 
against  them,  or  laying  a  basis  by  a  formal  indictment    lb, 

t-^1 
Bee  aUo  WrmEssEs;  and  Gkanu  Jubt. 

96.  In  an  action  against  corporations  for  violations  of  the  Sherman 
Law  the  books  of  the  various  defendants  both  before  and  after 
the  alleged  combination,  and  the  contracts  between  them,  as 
well  as  other  papers  referred  to  in  the  opinion,  are  all  mat- 
ters of  material  proof,  but  whether  material  or  not  the  testi- 
mony must  be  taken  and  exceptions  can  be  noted  by  the  ex- 
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amlner  and  the  materiality  of  the  e^dence  passed  on  by  the 
court    NeUon  y.  UnUed  8tate9,  201  U.  S.,  02.  »— 821 

99.  la  Salt  to  Eestrala  Illegal  Combination,  Court  Will  Vot  Con- 

lider  Hinor  Combinations. — In  a  suit  to  restrain  all  defend- 
ants from  carrying  out  an  Illegal  combination  under  the  Sher- 
man Law  in  which  all  defendants  participated,  the  court  will 
not  consider  minor  combinations  between  less  than  all  of  the 
defendants  which  did  not  constitute  part  of  the  general  com- 
bination found  to  be  Illegal.  To  do  so  would  condenm  the 
bill  for  mlsjolner  and  multifturiousness.  17.  8.  v.  Beading  Co., 
226  U.  S.,  872.  4—737 

100.  Supreme  Court  Will  Hot  Consider  a  Contention  Baised  for  the 

First  Time  Before  It,  That  One  of  Defendants  Itself  Was  aa 
Illegal  Combination. — Where  an  action  under  section  7  of 
the  Sherman  Law  was  tried  in  the  circuit  court  and  argued 
in  the  Circuit  Court  of  Appeals  on  the  basis  of  codperation 
between  the  defendants,  the  Supreme  Court  will  not  con- 
sider a  contention  raised  for  the  first  time  that  one  of  the 
defendants  was  itself  a  combination  oftenslve  to  the  statute. 
Virtue  y.  Creamery  Package  Mfg,  Co.  et  oL,  227  U.  S.,  88. 

4—885 

UHh  Where  Main  Suit  Is  Settled,  Xyery  Prooeedlng  Dependent 
Thereon,  Is  Settled. — ^Where  the  main  suit  in  which  an  in- 
junction order  has  been  granted  is  settled  and  discontinued, 
eyery  i)roceeding  which  is  a  part  thereof,  or  dependent 
thereon,  is  also  necessarily  settled  as  between  the  parties. 
Oompera  v.  Bucks  Stove  d  Range  Co.,  221  U.  S.,  451.    4—791 

109.  Same — Yarlanee  Between  Procedure  to  Punish  for  Ciyll  and 
Criminal  Contempts. — ^There  is  a  substantial  yarlanee  be- 
tween the  procedure  adopted  and  punishment  imposed,  when 
a  punatlye  sentence  appropriate  only  to  a  proceeding  for  crim- 
inal contempt  is  imposed  in  a  proceeding  in  an  equity  action 
for  the  remedial  relief  of  an  injured  party.    /5.  4—789 

lOS.  Objections  to  Demurrer,  Not  Passed  On,  etc,  When  They  Xay 
Again  Be  Baised  in  the  Trial  Court — ^An  objection  to  the  de- 
murrer made  by  certain  defendants  and  sustained  as  to 
one  count  and  not  passed  on  as  to  other  counts  which  were 
struck  down  by  the  district  court  but  sustained  by  the 
Supreme  Court  may  be  raised  in  the  district  court  by  such 
defendants  In  regard  to  such  counts  when  the  case  is  again 
before  that  court  U.  8.  y.  Pacific  d  Arctic  £.  d  N.  Co^ 
228  n.  S.,  108.  5—233 

104.  Same — ^When  Beyersing  Judgment  of  a  District  Court,  Sustain- 
ing Demurrer  to  Indictment  Supreme  Court  Will  Leaye  Open 
to  Trial  Court  Questions  Hot  Passed  Upon  on  Former  Bal- 
ing.— ^The  Supreme  Court,  when  reyersing  a  Judgment  of 
a  Federal  district  court  sustaining  demurrers  to  an  indict- 
ment charging  yiolations  of  the  Sherman  Law,   which  is 
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iMMd  upon  the  eoDftmotloa  of  Umt  aet,  wUl  Irnm  It  open 
to  tiittt  court  to  pass  upon  such  of  tlio  growMlB  of  demorrwr 
as  were  not  considered  in  the  former  mltiw,  espedallj 
whepe  tlie  Qoyernment  does  not  cnrproai  great  oooideaoe  In 
the  Bvfficiencj  of  tbe  indictment    /6.,  57  L.  JAL,  7«e.    6—288 

19$.  Whan  State  Coart  JHtmissed  BiU  Beoaaae  Aets  Oharged  Hot 
Within  the  Statute,  the  Jadgment  WiU  Be  Bevened  oa  Thai 
Oroaad,  and  Other  aaestioni  Hot  Deeided.— Where  tlie  State 
court  dismissed  the  bill  sol^  on  the  ground  tiliat  defend- 
ant's acts  were  not  within  the  denunciation  of  the  Federal 
statute  on  whidi  plaintlfl  relied,  the  Judgment  will  be  re- 
versed on  that  ground  and  it  is  unneoessary  for  this  court 
to  decide  other  Federal  questions  involTed.  StrnuB  y.  Ameri- 
Mm  jTud.  A99n„  281  U.  S.,  286.  4— S66 

ISi.  Where  Two  Parties  Petitiott  far  Writs  ef  Oertlorail  WlMS  tee 
Win  Be  Denied. — ^Where  two  parties  petltiofi  tot  writs  of 
certiorari  to  review  the  same  Judgment,  but  tbe  entire  mat- 
voc  can  be  dliiposed  of  on  (me  petition,  the  other  will  be 
denied.    Chmpen  y.  U.  B^  288  U.  S.,  007.  4— 79S 

1)07.  Where  Statute  of  Llmitationi  Pleaded,  When  General  Ezoeption 
SaSloient — Wh^re  the  statute  ot  limitations  was  pleaded, 
and,  after  a  dedsioa  that  it  was  ini^yplicable,  one  general 
eocception  was  presented  on  his  behalf  in  diat  lagard,  tba 
rights  of  the  defeodant  are  suficiently  prescrred.    lb, 

4—796 

106.  te  Bemazrer,  When  Faets  Juitify,  Coart  Maj  Assume  Traasao- 
tion  Coaplalaed  of  Was  Interstate. — ^Whore  the  pleading  «f 
the  plaintiff  in  error  demurred  to,  justified  the  inference  that 
the  transaction  alleged  to  be  in  violation  of  the  Sherman  Law 
was  interstate,  the  court  may  assume  that  such  was  the  case, 
and,  if  the  decision  turns  on  the  construction  of  the  act,  a 
Federal  question  is  involved.  WUder  Mf0.  Co,  v.  Com  PfXfd- 
ueU  Ref,  Co.,  236  U.  S.,  171.  6—661 

SOS.  Supreme  Coart  WiU  Hot  Pass  oa  Moot  Uuestions.— The  Su- 
preme Oourt  can  not  pass  upon  questions  which  liave,  as  an 
inevitable  legal  consequence  of  the  European  War  now  fla- 
grant, become  moot  U.  8.  v.  Eomfmrffh-Ameriotm  Line,  289 
n.  a,  476.  4--010 

lis.  Same— Will  Take  Jadielal  Hotlee  of  Xuropean  War.— The  Su- 
preme Court  takes  Judicial  notice  of  the  European  War  and 
that  its  inevitable  c<msequence  has  been  to  interrupt  the 
steamship  business  between  this  country  and  Europe.    /5. 

4-«0 

111.  Baae— WiU  Hot  Bstablish  Bale  for  ControlUng  Predicted  Fu- 
ture Conduet — It  is  a  rule  of  the  Supreme  Court,  based  on 
fundamental  principles  of  pubUc  policy  not  to  establish  a 
rule  for  controlUng  predicted  future  c<mduct;  and  it  will  not 
decide  a  case,  involving  a  combination  alleged  to  be  in  viola- 
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tlOB  of  the  tBwpMm  Lew,  which  hu  beeome  moot  as  a  local 
eoDsequenoe  of  war,  becanae  of  probabOlty  of  Its  boliis  re- 
created on  tbe  ceaaatlon  of  war.    Ih.  4— MO 

lis.  laiae  Will  Xerenc  Oaae  DeeUM  Agaiait  eov«ra»eat  When 
It  Has  Beeome  Moot,  aaA  Beouuid  with  Bireettoas  to  MaaiM 
BiU  Without  Frejadiee.— Where  a  caee  to  dlsaoNe  a  eombl- 
natioii  alleged  to  be  illegal  under  the  Shennaa  Law  haa  be- 
eome moot  and  the  Supreme  Oonrt  haa  thus  been  pre^rented 
from  deciding  It  upon  Ite  merits,  and  the  coiirt  bdow  decided 
against  the  Qovermnent,  the  course  most  oonsonant  with  Jv- 
tlee  is  to  reverse,  with  directlom  to  dismiss  the  biU  wtOioat 
prejudice  to  the  GoTemment  in  the  future  to  assail  any 
atotual  contract  or  combiuatlop  deemed  to  offend  tbe  Sher- 
man Law.    Ih.  4—012 

Ut.  Wttt  of  Xrror  Allowed  by  SvpreaM  Oovrt,  When  Ihovld  Oo  to 
Oireiiit  Court  of  Appeals,  Although  Trial  Court  IDw  Ma- 
adised  the  Cause. — For  review  in  Ite  Supreme  Ckrart  of  a 
final  Judgment  of  the  Circuit  Court  of  Appeals  directing  that 
an  action  be  dismissed,  the  writ  of  error  should  go  to  that 
court;  and  its  efficacy  is  not  Impaired  by  the  drcumstanoes 
that,  before  the  allowanoe  of  the  writ  l^  that  court,  the  trial 
eourt,  obeying  the  mandate,  has  entered  Judgment  of  <ttsrals- 
sal  and  has  adjourned  for  the  term  before  any  application  has 
been  made  to  recall  Its  action.  Tkam$em  y.  Carter,  243  IT.  &, 
82.  0—724 

114.  Same — ^When  Consent  to  Final  Judgment  Vot  a  Waiter  of 
Xrrors  Belied  on. — ^When  parties  in  the  Circuit  Court  of  Ap- 
peals, desiring  to  shorten  the  litigation  by  bringing  the  merits 
directly  to  the  Supreme  Court,  consent  that  a  final  Judgment 
may  be  made  against  them  in  lien  of  one  remanding  the  cause 
for  a  retrial,  the  consent  is  not  a  waiver  of  errors  rriled  on, 
and  a  final  Judgment  entered  as  requested  Is  reriewahle  in 
the  Supreme  Gk>urt    Ih.  0—725 

llf.  Court  Kay  AUow  Hew  Cause  of  Action  to  be  Set  up  by  Amend- 
ment— ^The  trial  court  in  its  sound  discretion  may  allow  a 
new  cause  of  actkm  to  be  set  up  by  amendment  «f  the  oom- 
plaint    Ih.  0—710 

lie  Bill  May  be  Dismissed  as  to  ITnineoiporated  Labor  Vnion,  eto., 
and  Stand  as  to  Bemaining  IndiTidual  Defendants.-^  blU 
in  the  Federal  circuit  court  to  enjoin  the  Interference  witii 
an  employer's  business  may  be  dismissed  as  to  a  Toluntary 
unincorporated  labor  union  and  its  members  generally,  for 
want  of  Jurisdiction  of  them,  and  stand  as  to  the  remaining 
IndiTidual  defendants.  Irving  y.  JokU  OovnoU  of  OmrpetUm% 
eto.,  180  F.,  897.  S— 879 

117*  Same— On  BIU  to  Enjoin,  Injuaetion  is  Froperly  Continued 
Fending  the  Aotion. — On  a  bill  to  enjoin  interference  with  an 
employer,  an  injunction  is  properly  continued  pending  the 
action,  restraining  individual  defendants  from  calling  out 
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employees  In  ether  trades  wbo  bftve  no  grievances  against 
their  emjdoyers,  and  frran  notifying  owners*  builders,  and 
architects  and  others  that  thej  are  likely  to  have  their 
iqperations  suspended  if  thoy  use  complainant's  products.    Id. 

Xlg..  Vederal  Ceafonaity  Statnte  Boet  Hot  Oorer  Xastraetiag  Jury. — 
The  Federal  conformity  statnte  (Bey.  St  sec.  914),  providing 
for  conforming  the  procedure  in  the  Federal  courts  to  that 
in  the  State  courts  in  civil  actions  at  law,  does  not  cover 
instructiog  the  Jury.   Steen  v.  U.  B^  192  F.,  19l  4    liO 

119.  When  Federal  Court  WiU  Hot  FoUow  Statc^-Under  the  con- 
formity statute  (Rev.  St,  sec.  914),  a  Federal  court  will  fol- 
low the  practice  prescribed  by  a  State  statute  "as  near  as 
may  be,"  but  not  where  it  would  defeat  or  incumber  the  ad- 
ministration of  the  law  undo:  Federal  statutes.  Buckeye 
PoftfOer  Co.  V.  Du  Pont  Powder  Co,,  196  F.,  510.        4—068 

190.  Saae—Oa  Motion  to  Strike  Out»  Court  WiU  Strike  Out  Xatter 
Hot  Directly  Challenged. — ^In  disposing  of  a  motion  to  strike 
out  a  declaration  as  so  defective  in  form  as  to  prejudice 
a  fair  trial  of  the  cause,  the  court  will  notice  and  strike 
out  objectionable  parts,  althoui^  not  directly  challenged, 
where  necessary  to  a  proper  diiE^wsition  of  the  motion.    /5. 

4-068 

Itl.  Same — On  Motion  to  Strike  Out,  General  Eeferenees  to  Defend- 
ants Hot  Served,  Will  be  Strieken  Out — ^In  an  action  for  dam- 
ages under-  the  Sherman  Law,  where  a  conq>iracy  is  charged 
between  a  large  number  of  persons  and  corporations  named, 
only  those  who  are  served  should  be  declared  against  as 
defendants,  and  the  naming  of  all  as  defendants  in  the 
declaration,  together  with  general  references  to  the  defend- 
ants, without  spedlicaUy  naming  those  referred  to,  consti- 
tutes a  defect  which  will  be  corrected  by  the  court  on  a 
motion  to  strike  out  the  pleading.    75.  4 — 669 

.  1SS»  Same— >Deolaration  Held  Suiieleat  but  Certain  Allegations 
Strieken  Out — The  declaration  in  an  action  under  section  7 
of  the  Sherman  Law,  to  recover  damages  for  the  violation 
of  sections  1  and  2  of  the  Law,  construed,  and  held  not 
subject  to  a  motion  to  strike  out  for  uncertainty  and  Indef- 
Ittiteness  of  statement,  but  certain  allegations  stricken  out 
as  irrelevant    lb.  4—572 

ISS.  Prefert  of  Judgaent  Made  by  Answer^— Sffeet  of.— By  the 
profert  of  the  judgment  in  a  cause  in  a  State  court,  made 
by  the  answer  pleading  it  as  res  judicata,  the  record  of  such 
cause  becomes  part  of  the  pleading,  so  thdt  the  court  may, 
■  and  is  bound  to,  inepect  it  as  such;  it  not  beiHg  Required 
to  be  annexed  as  an  exhibit  to  the  answer,  and  testifliony  br 
affidavits  not  being  necessary.  8trau9  v.  American  Pub. 
AmUw,  901  F.,  809.  4-640 
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IM.  Oa  Witt  of  Bftor  ftom  BlnUtMl  of  OoittvUlat  »  Bernvnes 
TkoMto,  Appellate  Govt  WUl  Bevlew  AU  OsetttoM  valied  ^ 
Ike  Demimetf. — On  writ  of  error  from  a  iadgment  diHiiIniiii: 
an  action  on  demurrer  to  Uie  oeraiilaliit,  the  appellate  court  is 
not  limited  to  a  consideration  of  the  particalar  gronnd  of 
demnrrer  soetained  by  the  trial  court,  but  aO  queBtkms  ralaed 
by  the  demorrec  are  reviewable  Dcwd  ▼.  UfUted  Mit^ 
Worker$  of  America,  235  F.,  8.  •— 6S2 

Itf.  Where  There  If  Identity  of  Parties  and  of  Buhjeet  Hatter,  Im- 
dietmeatt  GharrUg  Vielattone  of  Different  Lawi,  lUy  Be 
€aMolidated  and  Tried  Toirether. — ^Defendants  were  barged 
with  a  conspiracy  to  do  acts  in  restraint  of  trade,  in  yiola- 
tion  of  the  Sherman  Law,  and  also  with  a  conspiracy,  under 
section  87  of  the  Criminal  Oode,  to  violate  section  18 
thereof,  declarinir  that  whoever,  within  the  territory  or 
Jurisdiction  of  the  United  States,  begins  or  sets  on  foot, 
or  provides  or  prepares  the  means  for,  any  miiitnry  e&c- 
pedltlon  or  enterprise,  to  be  carried  on  fr<Mn  dience  against 
the  territory  or  dominions  of  any  foreign  prtnoe  or  state  or 
people  with  whom  the  United  States  are  at  peace,  shall  be 
punished.  The  indictment  under  the  Sh<vman  Law  charged 
DO  overt  act,  but  diarged  that  the  conspiracy  was  entered 
into  within  the  district,  while  the  indictment  und^  sectioa 
87  charged  the  commission  of  an  overt  act  within  tke  dis- 
trict, although  the  contemplated  actlvlttes  would  take  a  wide 
range.  Both  conspiracies  were  directed  against  tte  muni- 
tfons  trade  of  the  United  States  with  France,  Busiia,  Bug- 
land,  and  Japan,  and  defendants*  purpose  was  to  prevent  the 
shipment  or  transportation  of  munitions  of  war  to  such 
oountries^  either  by  destroying  munition  plants  In  the  United 
States  <Mr  destroying  ships  and  railroads  outside  of  the  United 
States  engaged  In  carrying  munitions.  Held,  that,  as  there 
was  an  identity  of  parties  and  of  subject  matter  and  both 
conspiracies  were  entered  Into  in  the  same  district,  thda^ 
defendants  were  Indicted  under  the  Sherman  Law  tor  their 
conspiracy  against  munition  plants  in  the  United  States,  the 
todictments  should  be  consolidated  and  tried  together  for  con- 
venience. U.  8.  V.  Bopp^  287  F.,  284.  •— 707 
IM.  Counsel  CoaipeUlng,  Under  8mbp«na,  Produetien  of  Beeament, 
Can  Hot  laipect  ITntil  Court  Has  Held  It  to  Be  Jdmiulble.— 
Where  a  witness  produces  documents  under  subpoena,  etdi 
document  so  produced  goes  direct  to  the  court  and  will  not 
be  sem  by  the  counsel  compelling  its  production,  unless  and 
until  the  tourt  has  held  it  to  be  admissiblek  Great  JBaetem 
Cla^  PradvcU  Oo^  (not  reported).                               •— lOtS 

MW]>XB»    Bee  Oombirations,  lOL 

POWBB.. 

L  Of  Courts— Biftinotion  Between  Power  to  Gnat  Belied  for  VaU- 
vre  to  Coastmet,  and  to  Prevent  Blimlaatton  of  an  Biistiac* 
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Cmnpetiiig  Kallroftd. — ^There  Is  a  clear  dlstinctlmi  between  the 
power  to  grant  relief  respecting  the  past  failure  to  construct 
one  of  two  projected  parallel  lines  of  railroad  and  the  power 
to  prevent  the  elimination  of  one  of  two  parallel  roads  in 
actual  existence  and  operation.  U.  8,  v.  L,  S,  d  M.  £f.  Ry. 
Co.  et  al.,  203  P.,  817.  5— 278 

8.  OoBgreM  Has  Hot  the  Power  to  Compel  a  Person  to  Bell  His 
CkN>ds  to  a  Partieular  Castoiner. — Congress  is  without  consti- 
tutional power  to  authorise  the  courts  by  injunction  to  com- 
pel a  person,  selling  goods  in  interstate  commerce,  and  affect- 
ed by  no  public  duty,  to  sell  his  goods  to  a  particular  cus- 
tomer. Great  Atl.  d  Pac.  Tea  Co.  ▼.  Cream  of  Wheat  Co.,  224 
P.,  574.  »— 872 

FXXLZMINAKT  IHJtnfCTIOVS.    Bee  Injunctions,  8,  88,  41,  44. 

PftZPAraXVT  OF  PSEIGHT.    Bee  Gabkobs. 

PBZCS  KE8TMCTIOH8. 

1.  Patentee  May  Hot  by  Hotiee,  lindt  Resale  Price  of  Patented 
Artiele. — A  patentee  may  not  by  notice  limit  the  price  at 
which  future  retail  sales  of  the  patented  article  may  be  made, 
such  article  being  in  the  hands  of  a  retailer  by  purchase 
from  a  Jobber  who  has  paid  to  the  agent  of  the  patentee  the 
full  price  asked  for  the  article  sold.  Henry  y.  Diek  Co.,  224 
V.  8.,  1,  distinguished ;  Bauer  d  Cie  y.  O'DonneU,  229  U.  S.,  1. 

6—804 

8.  Same — ^Zxolusiye   Right  to  Vend,  Does  Hot  Include  Right  to 

Control  Resale  Price  of  Article. — ^The  ezcluslye  right  to 
''make,  use,  and  vend  the  invention  or  discovery,"  granted 
by  section  4884,  Revised  Statute,  to  the  patentee,  his  heirs  and 
assigns,  does  not  include  the  right  to  limit  by  notice  the  price 
at  which  the  patented  article  may  be  resold  at  retail  by  a 
purchaser  from  Jobbers  who  have  paid  to  the  patent^*8 
agent  the  full  price  asked.    /&.,  57  L.  Ed.,  1041.  6—804 

t.  Resale  Price  of  Patented  Article  Can  Hot  Be  Controlled  by. — 
the  monopoly  of  use  granted  by  the  patent  la*^  can  not  be 
made  a  means  of  controlling  the  prices  of  the  patented  arti- 
cles after  they  have  been,  in  reality  even  though  not  in  form, 
sold  and  paid  for.  Straus  v.  Victor  Talking  Machine  Co^ 
248  U.  S.,  501.  6—820 

4.  Same— When  Such  Restrictions,  by  Xeans  of  'license  Hotices,** 
Are  Voiff. — In  such  case,  as  to  purchasers  not  in  privy  with 
the  patent  owner,  the  restrictions  of  the  "license  notices'* 
are  to  be  treated  as  void  attempts  to  control  prices  after  sale, 
and  in  buying  from  the  dealers  and  resiling  to  the  i^ublic  at 
prices  lower  than  the  notices  prescribe  such  purchasers  do 
not  violate  the  rights  secured  to  the  patent  owner  by  the 
patent  law.    Ih.  6—8^ 

9.  For  the  Putpcve  of  Svafdlng  Sherman  Law,  ^oid.— If  a  license 

riBStrictiott  ittiposed  by  the  owner  of  a  patent  is  not  for  the 
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purpose  of  protecting  the  patent  or  for  aecnring  its  beneflts^ 
but  for  the  purpose  of  evading  the  Sherman  Law,  it  is  void. 
IngersoU  <£  Bro.  v.  McCoU,  204  F.,  149.  5— lei 

6.  Same — Certain  Bestriotions  on  Sale  of  Watohei  Held  Hot  to 

Apply  to  Pnrohaier  Having  Ho  Contract  Belationi  with 
Hanufaotnrer. — Complainants  make  and  sell,  under  different 
trade  names,  watches  containing  parts  which  are  patented. 
Each  watch  is  placed  in  a  box,  and  on  some  of  the  boxes 
is  printed  a  notice  or  so-called  license  restriction,  by  which 
complainants  attempt  to  control  the  price  at  which  the 
watch  may  be  sold  by  Jobbers  and  retailers  und^  penalty 
of  being  charged  with  infringement  of  the  patents.  Others 
of  the  watches,  sold  under  different  trade  names,  but  having 
the  same  mechanism  and  containing  the  same  patented  parts^ 
are  sold  without  any  restriction.  Sdd,  that  such  restric- 
tions were  clearly  not  intended  to  protect  the  use  of  the  pat* 
ents  or  the  monopoly  which  the  law  confers  upon  them,  but 
for  the  protection  of  certain  of  the  trade-marks,  and  that  a 
purchaser  who  had  no  contract  relations  with  complainants 
was  not  bound  thereby.    lb.  5 — 167 

7.  Where  Patented  Article  Has  Beached  a  Betail  Dealer,  the  Hann- 

factnrer  Can  Hot  Enforce  a  Price  Bestrictioa  Agreement,  It 
Being  Void  Under  the  Statute  and  at  Common  Law. — Where  a 
patented  article  has  passed  into  the  channels  of  trade  and 
reached  a  retail  dealer,  the  manufacturing  patentee  is  not 
entitled  to  enforce  a  price  restriction  agreement  for  the  pur- 
pose of  preventing  competition  as  against  such  retailer ;  such 
restriction  being  void  both  at  common  law  and  under  the 
Sherman  Law.  Kellogg  Toasted  Com  Flake  Co,  v.  Buck^ 
206  F.,  883.  5-^849 

8.  JCannfaotnrer  Can  Hot  Control  Price  at  Which  an  Article  Shall 

Be  Besold  at  BetaiL — ^A  manufacturer  can  not,  without  vio- 
lating the  Sherman  Law,  in  connection  with  an  absolute 
sale  of  its  product  (though  with  the  patented  cartons  con* 
taining  it)  to  a  Jobber,  control  the  price  at  which  the  package 
shall  be  resold  by  the  Jobber,  or  by  the  retailers  who  buy 
from  the  Jobber.  U.  8,  v.  K^logg  Toasted  Com  Flake  Co^ 
222  F.,  72&  S--854 

Sl  Same — ^Beitraint  and  Xonopoly  Being  Actually  Effected  by.  Hot 
Hecessary  That  Contract  Be  Valid,  to  Yiolate  the  Sherman 
Law. — Restraint  and  monopoly  being  actually  effected  by 
price  restrictions  on  resales,  imposed  by  a  manufacturer  In 
the  absolute  sale  of  its  product,  it  is  not  necessary  that  they 
constitute  a  valid  contract,  to  be  violative  <^  the  Sherman 
Law.    lb.  S— 8B7 

10.  (Iwner  of  Patented  Haohine,  upon  Sale,  Can  Hot  Biz  Betale 
Price  to  Purchaser. — ^Where  the  owner  of  a  patent  sells  a 
machine  made  by  him  thereunder,  and  receives  therefor  the 
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full  price  asked,  and  all  that  he  expects  to  recelye,  he  has 
fully  exercised  the  exclusive  right  to  sell  given  him  by  the 
patent  laws,  so  far  as  relates  to  the  particular  machine  sold, 
and  can  not  legally  fix  the  price  at  which  it  may  be 
resold  by  the  purchaser.  Ford  Motor  Co,  y.  Union  Motor 
fifatef  Co.,  225  F..  875.  e— 185 

11.  Same — ^Attempt  by  Hanufactarer  to  Compel,  by  Contraot,  Dealer 
to  Kesell  at  Fixed  Price,  If  in  Bestraint  of  Trade  and  Ha- 
enforceable. — Complainant  manufactures  automobiles  under 
its  own  patents,  and  sells  the  sanse  to  dealers,  receiving 
therefor  the  prices  it  has  fixed ;  but  by  contracts  with,  such 
dealers  it  is  provided  that  the  machines  will  be  resold  by 
them  at  complainant's  full  advertised  list  prices  only,  and 
that  a  violation  of  such  provision  shall  constitute  an  infringe- 
ment of  the  patents,  subject  the  dealer  to  the  payment  of  a 
fixed  sum  as  damages,  and  authorize  a  cancellation  of  the 
contract;  also  that  title  to  the  particular  machine  or  ma- 
chines so  sold  shall  revert  to  complainant.  There  is  a  far- 
ther provision  reserving  title  in  complainant  until  full  pay- 
ment of  the  purchase  price.  Held,  that  such  a  contract  is 
one  of  sale  of  the  machines,  and  not  of  the  right  to  sell,  that 
on  full  payment  of  the  purchase  price  of  a  machine  it  passes 
beyond  the  patent  monopoly,  and  that  in  so  far  as  the  con- 
tract attempts  to  fix  the  price  at  which  only  it  may  be  sold 
thereafter  it  is  illegal,  as  in  restraint  of  trade  and  unen- 
forceable,   ih.  e— 180 

18.  Agent  or  Vendee  of  Patentee  Kay  Bind  Himself  to  an  Ob- 
servanee  of. — ^An  agent  or  vendee  of  a  patentee  may,  by  di- 
rect covenant,  bind  himself  to  the  observance  of  price  restric- 
tion imposed  as  a  condition  on  which  exclusive  right  of  sale 
by  the  patentee  is  being  exercised.  American  Qraphophone 
Co,  V.  Boston  Store,  225  F.,  789.  6    ail 

IS.  $ame — ^Failure  by  Agent  or  Vendee  to  Observe,  When  Infringe- 
ment of  Patent. — ^Whether  a  violation  of  a  contract  by  an 
agent  or  vendee  of  a  patentee  to  observe  price  restriction,  im- 
posed as  a  condition  on  which  exclusive  right  of  sale  by 
patentee  is  being  exercised,  may  be  dealt  with  as  for  in- 
fringement or  breach  of  contract,  enforceable  in  equity,  is  im- 
material as  between  the  parties,  except  only  as  it  may  affect 
the  jurisdiction  of  the  court  to  be  invoked;  but,  where  the 
contract  is  to  be  taken  as  the  measure  of  the  agent  or  ven- 
dee's right,  a  failure  to  observe  Its  stipulations  is  an  infringe- 
ment   Ih.  •    641 

14.  Th«:e  is  nothing  either  in  the  Clayton  Law  or  the  Federal 

Trade  Commission  Law,  validating  price  restrictions  by  a 

vendor  on  resale  of  property  sold  absolutely  by  him.    Ford 

Motor  Co,  V.  Union  Motor  Baie%  Co^  244  F^  160.        .0—1013 

See  also  Resale  Psices. 
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PAiUClPlIt. 

1.  All  l^artles  ActlTe  in  a  Xisdeineanor  Are. — ^All  parties  who  are 
active  in  promoting  a  misdemeanor,  whether  agents  or  not, 
are  indictable  as  principals.    XJ,  8.  v.  Wiiulaw,  105  P.,  581. 

5—176 

8.  Acta  of  Agents  Are  Acts  of  Prineipals.— The  acts  of  agents  and 

employees  in  furtherance  of  a  conspiracy,  are  the  acts  of  ttte 

principal.    Alaska  fif.  8.  Co.  y  Inter.  Longshoremen's  Astn^ 

236  r.,  969.  •-680 

PAZtTATE  PAKTY. 

1«  Can  Hot  ICalntaln  Snit  to  Kestraln  Unlawful  Agreement,  Under 
Law  of  Hew  York,  Unless  It  Affected  Him  Injnrionsly,  ete. — 
Though  an  agreement  between  certain  carpenters'  and  wood- 
workers* unions  to  refuse  to  use  building  trim  manufactured 
in  non-union  factories  was  In  restraint  of  trade  and  consti- 
tutes a  misdemeanor  in  violation  of  penal  law  of  New  York, 
article  54,  section  580,  sub-division  6,  prohibiting  a  conftpiracy 
to  commit  acts  injurious  to  trade  or  commerce,  a  private 
Individual  was  not  entitled  to  a  suit  to  restrain  the  enforce- 
ment of  such  agreement,  in  the  absence  of  proof  that  it  was 
aimed  at  or  affected  him  injuriously  as  distinguished  from 
the  general  public.    Paine  Lumber  Co,  y.  Neal,  212  F.,  266. 

5-442 

i,  Hot  the  IHrect  Object  of  Agreement,  or  Who  Has  Hot  Suffered 
Special  Damages,  Can  Hot  Xaintain  Snit  to  Kestrain  Violation 
of  the  Sherman  Law. — ^The  carrying  out  of  an  agreement  In 
violation  of  the  Sherman  Law,  or  otherwise  in  restraint  of 
trade,  will  not  be  enjoined  at  the  suit  of  a  private  party,  not 
shown  to  have  been  the  direct  object  of  such  agreement  or 
to  have  suffered  special  damages.  Paine  Lumber  Co,,  v. 
Neal,  214  F.,  82.  5—447 

S.  Can  Hot  Obtain  an  Injunction  Kestraining  Continuance  of  Vio- 
lation of  the  Sherman  Law. — ^A  private  person  can  not  obtfiin 
an  injunction  restraining  the  continuance  of  an  alleged  con- 
spiracy or  combination  in  restraint  of  interstate  commerce 
under  the  Sherman  Law;  the  injunctive  remedy  covered  by 
such  act  being  available  to  the  Government  only,  and  the 
Individual  being  only  authorized  to  sue  for  and  recover 
threefold  damages.  MitcheU  v.  Hitchman  Coal  d  Coke  Co,, 
214  *..  718.  5-^31 

(But  see  Section  16  of  the  Clayton  Law.] 

4.  Can  Hot  Haintain  an  Action  Under  the  Sherman  Law,  Unless 
He  Can  Show  Special  Damage  to  Himself,  Arising  from  Zts 
Violation. — ^A  private  individual  may  not  maintain  ap  action 
to  enforce  generally  the.  provisions  of  the  Sherman  Law; 
but,  in  order  to  rely  upon  its  provisions,  an  individual  must 
base  his  cause  of  action  upon  its  violation,  and  show  a  special 
damage  to  himself  arising  from  such  violation,  not  suffered 
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If  tbe  general  public.    Union  Paoiflo  RaUroad  (h.  ▼.  Fmnk, 
2S»  v.,  909.  6—919 

f.  Ga»  V«t  IfalBtaia  Suit  for  Injnnotfoa  under  Sherauift  Law. — 
A  private  party  can  not  maintain  a  snit  for  an  injunction 
under  section  4  of  the  Sherman  Law.  Pain^  Lumber  Co.  y. 
NmU,  24A  U.  S.,  471.  6-903 

VKivT  oouvcn. 

BeettioA  of  Judicial  Conmlttet  of,  Will  I^ot  Support  Beaurrer  to 
Xadletment  Charging  a  Honopoly. — ^The  business  of  the  United 
Shoe  Machinery  Company  is  conducted  by  a  system  of  leases, 
which  are  substantially  the  same  as  those  described  in 
JJn4Aed  Shoe  Machinery  Compan/y  v.  Brunei  (1909)  App. 
Gas.  S30.  It  is  claimed  in  these  indictments  that  the  pro- 
visions of  these  leases  are  unreasonable,  and  unlawfully 
operate  to  build  up  the  alleged  monopoly  of  the  United 
Shoe  Maehinery  Company.  It  is  claimed  by  the  respondents 
that  United  Shoe  Machinery  Company  v.  Brunei  should  be 
applied  he^e,  and  that  in  harmony  therewith  the  leases  in 
question  here  should  be  declared  valid.  UnUed  Shoe  Maokin- 
ery  Company  v.  Brunei  was  decided  by  a  very  able  court, 
yet  it  was  a  decision  of  the  judicial  committee  of  the  Privy 
Council,  and  therefore  not  authoritative  as  the  decisions  of 
the  established  courts  of  Great  Britain.  Indep^idently  of 
these  considerations,  the  pleadings  in  t&ese  indictments  do 
not  permit  us  to  so  apply  on  this  demurrer  Uniied  ^hoe 
Machinery  Company  v.  Brunei  to  such  extent  as  to  support 
the  demurrer.    U.  8.  v.  Win^low,  195  F.,  694.  5—194 

TBOCXDITBX.  See  Plkadin o  and  Pbactigb. 

nM>Clg8. 

h  Power  of  Congress  to  Authorise  Process  of  Federal  OouftS'  to 
&€»  Outside  Their  Mstricts. — In  a  case  at  law  or  in  equity 
which  arises  under  the  Constitution  or  laws  of  the  United 
States— «nd  a  suit  by  the  United  States  under  the  Sherman 
Law,  presents  such  a  case — Congress  is  authorised  by  article 
8,  sections  1,  2,  of  the  Constitution,  to  confer  upon  any  na- 
tional court  jurisdiction  to  summon  the  proper  i>arties  to  the 
suH  to  a  hearing  and  decree,  wherever  they  reside  or  are 
found  within  the  dominion  of  the  Nation,  although  beyond 
the  limM  of  the  district  of  the  court  U.  8.  v.  Standard  Oil 
Co.,  162  F.,  298.  8—178 

%  Julsdiction  to  Bring  in  Von-resldest  Defendants. — Section  6  of 
the  Sherman  Law  confers  upon  any  cou^t  of  tb»  United 
States  in  which  a  suit  has  been  brought  under  tt  by  the 
United  States  against  a  conspirator  that  la  a  resident  of  its 
district,  jurisdictiim  to  bring  in  nen-resident  coKX>nihpirators 
by  the  service  ef  its  process  upon  them  without  its  district 
ilu  8—181 
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S.  How  ]Ud«  om  Hon-reBidejit  Corporatioa.— Upon  an  todictment 
for  conspiracy  In  restraint  of  trade  under  Sherman  Law. 
the  court  has  power,  by  virtue  of  Revifled  8tatates»  aecttoa 
718^  which  authorizes  such  courts  to  iasue  all  writs  "  neces- 
sary for  the  exercise  of  their  respective  JurisdictiiHis,"  Id 
issue  process  to  anoth^  State  to  bring  before  it  anpsmtion 
defendants  who  are  citizens  of  such  State  and  can  not  be 
found  or  served  in  the  State  or  district  of  the  Indtetment, 
F.,  944.  a— 2M 

(But  see  Carpenter  v.  Winn,  221  U.  S.,  58S.) 

4.  Prodaotion  of  Boolu  and  Wrltiagt. — ^In  a  proper  case  a  party 
may  be  required  to  produce  books  and  writings  under 
Bevised  Statutes,  section  724,  in  advance  of  trial,  but  such 
a  direction  should  only  be  made  when  the  situation  Is  clearly 
such  that  in  no  other  way  can  the  ends  of  Justice  be  properly 
subserved.  American  Banana  Co.  v.  UniUed  FruU  Co^  158 
F.,  944.  t— 284 

(But  see  Carpenter  v.  WUm,  221  U.  S.,  538.) 

f.  Bequiring  Produotlon  of  ])ooiuncnts--Cexporatioas.— An  action 
to  recover  treble  damages  under  the  Sherman  Law  is  penal 
in  character,  but  such  fact  does  not  preclude  the  court  from 
requiring  the  defendant,  when  a  corporation,  to  produce 
books  or  writings  under  Bevised  Statutes,  section  724.    lb. 

8—264 

t»  Bnflciency  of  Application. — ^A  petition  for  a  subpoena  duces 
tecum  is  sufficiently  definite  with  respect  to  the  books  or 
documents  required,  where  the  description  is  qtedflc  enou^ 
to  enable  the  witness  to  produce  them  without  uncertainty. 
U.  8.  V.  Terminal  R.  A$9n.,  154  F.,  268.  8--268 

7*  iaae. — ^Xo  entitle  a  party  to  a  subpcena  duces  tecnm  requiring 
a  witness  not  a  party  to  the  action  to  produce  books  and 
documents  in  his  possession  it  is  not  sufficient  to  allege 
merely  that  the  documents  are  material  and  relevant  to  the 
issues  in  the  case,  but  the  f&cts  that  will  enable  the  court 
to  determine  that  th^  are  prima  fade  material  and  relevant 
must  be  set  out    /d.  8 — ^288 

8.  Subpoena  daoei  teoum — ^Refusal  to  Obey.--^  witness  can  not  ex- 
cuse his  failure  to  produce  books  and  papers  in  obedience  to 
a  subpoena  duces  tecum  on  the  ground  that  the  evidence 
called  for  is  immaterial,  irrelevant,  or  incompetent  under 
the  issues  in  the  case,  that  question  b^ng  one  fbr  the  court 
to  determine  when  the  evidence  is  offered.  U.  B,  v.  Terminal 
B.  Ann.,  etc.,  148  F.,  48&  S— 88 

8.  Baae — Oroands  for  iMuanoo.—- To  entitle  n  party  to  a  subpoena 
duces  tecum  to  require  a  witness  to  produce  becks  and 
papers  it  Is  not  necessary  that  the  court  should  be  satis- 
fled  beyond  a  reasonable  doubt  of  their  relevancy  and  ma- 
teriality as  evidence,  but  a  showing  which  establishes  a 
reasonable   ground  to  believe  they  may  be  so  is  sufficient, 
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especially  where  the  application  la  made  by  the  United 
States  in  a  suit  of  public  Interest  and  importance,  /b.  t— 89 
lit  Baaa — ^VmreaioaabU  Searches  and  Seisaret. — The  fourth  consti- 
tutional amendment,  prohibiting  unreasonable  searches 
and  seizures,  affords  no  protection  to  a  witness  fbr  his 
refusal  to  produce  books  and  papers  admittedly  in  his  pos- 
session In  obedience  to  a  subpoena  duces  tecum  issued  by 
a  court  of  equity.    lb.  8—40 

11.  Xa  Suit  ITader  Sherman  Law,  Serrioe  of  on  Texas  Exeoutrlx, 
While  Sojourning  in  Hew  York,  Hot  Authorised  by  Code  «f 
Hew  Tork. — In  an  action  at  law  under  section  7  of  the  Sher- 
man Law,  brought  against  the  executrix  of  decedents  Jointly 
charged  with  the  wrongful  acts  resulting  in  damage  to  plain- 
tiff, service  of  summons  on  the  executrix,  a  resident  of  Texas 
and  appointed  by  the  proper  court  of  Texas,  which  was  the 
residence  and  citizenship  of  the  decedents,  made  while  she 
was  sojourning  in  New  York,  is  not  authorized  by  the  €k>de 
of  Civil  Procedure,  New  Tork,  section  18S6a,  authorizing  a 
foreign  executor  to  be  sued  in  like  manner  and  under  like  re- 
strictions as  a  non-resident  may  be  sued.  Tharbum  v.  Gates, 
225  F.,  617.  8—202 

PHOBVCTIOH  07  DOCUMHHTS. 

1,  Court  Will  Hot  Compel,  in  Suit  Between  Private  Parties,  Oflloer 
of  Government  to  Produce. — ^A  Federal  court  wUl  not  enter- 
tain process,  In  a  suit  between  private  parties,  to  compel  the 
production  before  an  examiner,  by  an  officer  of  an  executive 
department  of  the  Government,  of  papers  coming  into  his 
possession  as  such  officer  In  the  discharge  of  his  official  duties. 
Great  Eastern  Clay  Products  Co.  (not  reported).  8—1042 
S.  Same — Counsel  Compelling,  Under  Subp<Bna,  Can  Hot  Inspeot 
ITntil  Court  Has  Held  It  to  Be  Admissible.— Where  a  witness 
produces  documents  under  subpoena,  each  document  so  pro- 
duced goes  direct  to  the  court  and  will  not  be  seen  by  the 
couns^  compelling  its  production,  unless  and  until  the  court 
has  hdid  it  to  be  admissible.    /5.  8— 10i2 

Bee   aUo   Oobfokations,  12-15,  17,  18,  20-28;  WrrNisau,  8, 
16,  20,  25,  26,  28,  29;  Sbabch,  1-4,  6. 

PHOVIT  AHB  LOSS.    Bee  Dauages,  3,  5. 

PBOPBKTT. 
Conduet  of  in  Pnblie  Servioe,  Subjeet  to  the  law. — The  conduct  of 
property  embarked  In  the  public  service  Is  subject  to  the 
policies  of  the  law.    Thomsen  v.  Cayser,  248  U.  S.,  87.    8 — ^729 

pmoop. 

L  On  notion  for  Preliminary  Injunetioa,  Only  Heoessary  to  Show 
Cause  of  Action  and  Irreparable  Damage,  eto.,  Vnlesi  Pro- 
teeted. — On  motion  for  a  preliminary  injunction,  it  Is  only 
necessary  to  show  that  a  cause  of  action  exists,  and  that 
irreparable  injury  will  be  done  complainants,  unless  they  are 
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protected.    Ird/ng  y.  JohU  CouncU  of  Carpemt€ri,  efo,  180 
F.,  900,  K-ass 

8.  Frofert  of  Judgment  Made  liy  Aaswer— Duty  of  Govt  te  la- 
spoot. — ^By  the  profert  of  the  Judgment  in  a  cause  in  a  State 
court,  made  by  the  answer  pleading  it  as  res  judicata,  tbe 
record  of  such  cause  becomes  part  of  the  pleading,  so  that 
the  court  may,  and  is  bound  to,  inspect  it  as  such ;  It  not  being 
required  to  be  annexed  as  an  exhibit  to  the  answer,  and  testi- 
mony or  affidavits  not  being  necessary.  Strwu  ▼•  Aw^ericam 
Pub.  AS9n.,  201  F.,  300.  4—840 

8.  Oonipiraoies  Seldom  Capable  of,  by  Direct  Testimony. — Oon- 
spiracles  are  seldom  capable  of  proof  by  direct  testimony  and 
a  cone^iracy  to  accomplish  that  which  is  their  natural  con- 
sequence may  be  inferred  from  the  things  actually  done. 
Baatem  8tate$  Ret.  Lum.  Deal.  AutL  ▼.  U.  £f.,  2S4  U.  S.,  612. 

4—873 

4.  To  BeooTor  Damages  ITader  Sherman  Law,  Plaintiff  Xast  Prore 
▲otnal  Damages,  Hot  SpeonlatiTe  or  Vaoertain  Dasutges. — 
To  recover  damages  under  section  7  of  the  Sherman  Law, 
plaintiflis  must  show  that  as  a  result  of  defendant's  acts 
actual  damages  susceptible  of  expression  in  figures  were  sus- 
tained, and  they  must  not  be  speculative,  remote^  or  uncsr- 
tain.  American  Sea  Qreen  Slate  Co.  v.  O'HaUeromt  229  F., 
79.  5-806 

i.  Same — Damages  Xatt  Be  Proved  by  Paets,  Hot  by  Ooajeotares. — 
In  an  action  for  damages  under  section  7  of  the  Sherman 
Law,  the  damages  must  be  proved  by  facts  from  which  their 
existence  is  logically  and  legally  inferable,  and  not  by  con- 
jectures or  estimates,    lb.  5—808 

€•  Hot  Heoessary  to  Prove  Vie  of  Every  Xeans  Alleged  U  ladlet- 
meat  In  Order  to  Conviet. — ^Where  the  indictment  under  the 
Sherman  Law  alleges  numerous  methods  employed  by  the  de- 
fendants te  accomplish  the  purpose  to  restrain  trade,  it  is 
not  necessary,  in  order  to  convict,  to  prove  every  means 
alleged,  but  it  is  error  to  charge  that  a  verdict  may  be  per- 
mitted on  any  one  of  them  when  some  of  them  would  not 
warrant  a  finding  of  conq;>lracy.  Noih  v.  jE7.  £f.,  229  U.  S., 
880.  f-841 

PKOPBIETAXT  PATBHT  XXDICXHES.    See  GoMBiFATioifS,  no. 
PIJBUO  POLIOT. 

!•  Pablio  Policy— How  Determis«d.— The  public  policy  et  the  Na- 
tion must  be  determined  firom  its  CJonstitution,  laws,  and 
judicial  decisions.    17.  S.  v.  Trana-Mo.  Ft.  Aaan.,  68  F.,  89. 

1—200 
Oase  reversed,  186  U  S.,  290  (1-848). 

8.  Same — ^laterttate  Commeroe. — ^The  act  of  February  4,  1887,  en- 
titled "An  act  to  regulate  commerce,'*  demonstrates  the  fact 
that  from  the  date  of  the  passage  of  that  act  It  has  bees 
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tjbe  public  policy  of  this  Nation  to  regulate  that  part  of 
interstate  commerce  which  consists  of  transportation,  aod 
to  so  far  restrict  competition  in  freight  and  passenger  rates 
between  railroad  companies  engaged  therein  as  shall  be 
necessary  to  make  such  rates  open,  public,  reasonable,  uni- 
form, and  steady,  and  to  prevent  discriminations  and  undue 
preferences.    lb,  1 — ^200 

S.  Contracts — ^FubUo  Policy. — Freedom  of  contract  is  as  essential 
to  unrestricted  commerce  as  freedom  of  competition,  and 
one  who  asks  the  court  to  put  restrictions  upon  the  right  to 
contract  ought  to  make  it  clearly  appear  that  the  contract 
assailed  is  agalust  public  policy.    lb,  1 — ^218 

See  Actions  and  Defenses,  155;  Combinations,  178,  SOd. 

FTTBLISHEBS.    See  Combinations,  etc.,  86,  182,  183. 

PVBCHASE  AKB  SALE.    See  Sale,  4. 

BAILBOADS. 

1.  Hot  Prohibited  by  the  Commodities  Clause  of  the  Hepburn  Law 
from  Carrying  Coal  from  Its  Own  Vines,  After  Coal  Has 
passed  Into  the  Ownership  of  a  Coal  Company. — ^Under  the  de- 
cisions of  the  Supreme  Court  construing  the  Commodities 
Clause  of  the  Hepburn  Law  (34  Stat,  584),  and  holding 
that  it  does  not  prohibit  a  railroad  company  from  transport- 
ing in  interstate  commerce  commodities  manufactured, 
mined,  produced,  or  owned  at  the  time  of  shipment  by  a 
distinct  bona  fide  corporation,  merely  because  of  the  com- 
pany's ownership  of  stock  in  such  corporation,  Irrespective 
of  the  extent  of  such  stock  ownership,  a  railroad  company, 
owning  and  holding  as  lessee  at  the  time  of  the  passage  of 
the  act,  a  large  quantity  of  coal  lands  and  extensive  mines 
and  storage  and  sales  equipment  throughout  the  country, 
which  after  sych  decisions,  in  good  faith,  organized  a  sep- 
arate coal  company  to  lease  its  outside  equipment  and  buy 
the  product  of  its  mines  at  the  breakers,  in  which  operation 
It  owns  no  stock,  but  sold  the  greater  part  to  its  own  stock- 
holders, by  whom  much  of  it  was  afterwards  sold  to  third 
persons,  is  not  prohibited  from  carrying  the  coal  from  its 
mines  after  it  has  passed  into  the  ownership  of  the  coal 
company.  17.  S.  v.  D„  L.  d  W.  R,  Co.,  213  F.,  251.  •—245 
a.  flame — ^A  Contract  by  Which  a  Coal  Company  Agreed  to  Buy 
at  the  Xines  of  Bailroad  Company,  AU  Coal  Xined  by  It, 
Poet  Hot  Leave  the  Bailroad  Company  "Any  Interest,  direot 
or  Indlreot,"  in  the  Coal,  Which  Benders  Its  Transportation 
Unlawful  XTnder  the  Commodity  Clause. — ^A  contract  between 
the  two  companies,  by  which  the  coal  company  agreed  to 
buy  f  0.  b.  at  the  mines  all  of  the  coal  mined  or  purchased 
by  the  railroad  company  which  it  desired  to  sell,  and  to  pay 
for  certain  grades  thereof  a  stated  per  cent,  of  the  general 
average  f.  o.  bw  prices  of  such  coal  at  tidewater  points,  does 
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not  leave  fhe  railroad  company  witb  ''any  Inteteat,  direct 
or  indirect,"  in  the  coal,  after  its  deliyery  to  the  coal  com- 
pany, which  renders  its  transportation  onlawfol  under  the 
statute,  where  all  shipments  are  made  pnrsoant  to  orders 
of  the  coal  company,  and  the  latter  also  has  fall  control  oyer 
the  prices  at  which  it  sells.    Ih,  f— 257 

8.  Bill  to  Bettraia  Coniolldatioa  of,  trader  State  Lawi,  Held  la- 
guAoient  as  Failing  to  Show  Bettralnt  of  EzolasiTely  Xatra- 
•tate  Traaiportatioa. — ^A  hill  does  not  state  a  cause  of  action 
for  an  injunction  to  restrain  the  consolidation  of  two  rail- 
road companies  as  being  in  yiolaticm  of  the  anti-trust  laws 
of  certain  States,  where  it  alleges  no  facts  showing  any 
restraint  upon  transportation  exclusively  in  any  one  of  such 
States.    DeKaven  v.  L.  S.  d  M.  8.  Ry.  Co.,  216  r.,  956.    8 — 4T2 

4.  Flan  of  Contolidatioa  of  Two,  Oae  of  Which  Owned  Xajority  of 
Stock  of  the  Other,  Held  Hot  So  ITnf air  As  to  Justify  Oraatiag 
of  Injunctioa. — ^The  plan  of  consolidation  of  two  raflroad 
companies  proposed  by  one,  which  owned  a  majority  of  the 
stock  of  the  other,  held  on  its  face  and  on  the  showing  made 
not  so  clearly  unfair  or  inequitable  to  the  minority  stock- 
holders of  the  latter  as  to  Justify  the  granting  of  a  prdlm* 
inary  injunction  restraining  the  consolidation;  their  objec- 
tion being  only  to  the  amount  of  stock  to  be  allotted  to 
them  in  the  consolidated  company.    lb,  5—478 

8.  maority  Stockholders  of,  in  Private  litigatioa,  Have  Ho  Eight 
to  Enforce  the  Sherman  Law.— Minority  stockholders  of  a 
railroad  company  in  private  litigation  have  no  ri^t  to  en- 
force the  Sherman  Law  to  set  aside  a  prior  lease  of  the  as- 
sets of  one  company  to  another,  but  may  invoke  the  law  to 
prevent  a  subsequent  consolidation  prejudicial  to  their  rights 
and  involving  a  breach  of  contract  Boyd  v.  If.7.dH,R,B. 
Co.,  220  F.,  180.  8— {09 

6.  Same — Eight   to   Consolidate   Is   Merely   Permissive,   and   May 

Coatract  Against  That  Eight— The  right  of  railroads  to  con- 
solidate, given  by  a  State  statute,  is  merely  permissive,  and 
hence  it  is  no  violation  of  the  statute  for  a  railroad  to  con- 
tract against  the  exercise  thereof.    lb,  8 — 620 

7.  Same — ^Eailroad  Controlling  Another  Corporatiott  by  Xeaas  of 

Stock  Ownership,  and  Lease,  Is  Trustee  for  Xlaority  Stoek- 
holders.— ^Where  a  railroad  corporation  controlled  another 
corporation  by  its  ownership  of  a  majority  of  the  stock,  and 
also  by  a  lease  of  Its  property,  it  was  a  trustee  of  such  prop- 
erty for  the  minority  stodcholders.    lb.  8 — 620 

8.  Same — ^When  Minority  Stockholders  of.  May  Enjoin  Dissolving 

of  Contract  Eights  by  Means  of  a  Consolldatioa. — ^Where, 
under  existing  leases  and  contracts,  the  dividends  or  annual 
returns  on  stock  of  the  H.  Ck>mpany,  a  majority  of  whldi 
was  owned  by  the  C.  Company,  which  was  operating  the  H. 
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Company's  railroad  under  a  lease,  must  be  paid  before  the 
CS.  Ck)mpany's  stockholders  could  obtain  anything,  and,  if  this 
was  not  done,  the  system  by  which  the  C.  Company  obtained 
access  to  its  terminal  station  in  New  York  City  would  be  dis- 
astrously affected,  and  the  H.  Company's  shares  were  wortU 
by  reason  of  such  guaranty,  many  times  what  the  shares  of 
the  C.  Company  were  worth,  the  minority  shareholders  of  the 
H.  Company  were  entitled  to  enjoin  the  C.  Company  firom  dis- 
solving such  rights  by  a  consolidation.  lb,  9 — 621 
••  The  7act  That  a  Leaie  of  a  Ballroad  Created  a  Vnitj  of  Com- 
peting  Beads,  Antedated  the  Sheman  Law,  Did  Hot  Bender 
That  Statute  Inapplicable. — If  a  railroad  lease  created  a 
control  or  unity  of  competing  interests  forbidden  by  the  Sher- 
man Law,  the  fact  that  it  long  antedated  the  statute  did  not 
render  the  act  inapplicable.    lb.  6 — 619 

10.  Can  Hot  Be  Charged  with  Breach  of  Buty  Because  of  Expendi- 

tures Made  for  Improring  Controlled  line,  ete. — A  railroad 
company,  which  through  stock  ownership  controls  another 
company,  owning  and  operating  a  connecting  line,  can  not 
be  charged  with  a  breach  of  duty  toward  minority  stock- 
holders because  of  expenditures  made  in  reconstructing  and 
improving  the  line  of  the  controlled  company,  although  such 
expenditures  inured  to  its  benefit,  where  they  were  made  by 
the  directors  of  the  controlled  company  in  good  faith,  and 
proved,  as  expected,  of  large  benefit  to  that  company  as  well, 
by  reason  of  largely  increased  traffic  through  the  connection, 
to  obtain  which  they  were  necessary.  Union  Padflo  BaUroad 
Co.  T.  Frank,  226  F.,  911.  9—023 

11.  Sane — Can  Hot  Sell  to  a  Controlled  Company  a  Zdne  Built  by 

Itself,  for  Its  Own  Benelit,  etc. — ^A  railroad  company,  which 
through  stock  ownership  controls  another  company,  stands 
in  a  fiduciary  relationship  to  the  minority  stodcholders,  and 
can  not  lawfully  sell  to  the  controlled  company  a  line  of  road 
built  and  owned  by  itself,  the  chief  purpose  of  which  is  to 
benefit  its  own  business,  and  not  that  of  the  controlled  com- 
pany,   lb.  6—934 

IS.  Sane — ^The  Here  Fact  a  Company  Has  Earned  Het  Profits  Bees 
Hot  Entitle  Stockholders  to  Dividends,  Begardless  of  Heeds 
of  the  Company  in  the  Way  of  Improvements. — The  mere 
fact  that  a  railroad  company  has  earned  net  profits  in  a  desig- 
nated year  does  not  entitle  preferred  stockholders  to  divi- 
dends ther^rom,  regardless  of  the  needs  of  the  company  in 
the  way  of  maintenance  and  betterments,  to  enable  it  to 
properly  perform  its  duty  to  the  public    lb.  S— 986 

II.  May  Oive  Exclusive  Privilege  to  Some  Hackmen  and  Baggage- 
men to  Enter  Station,  and  Exclude  All  Others. — ^Under  the 
rule  of  the  Federal  courts,  a  railroad  and  depot  company 

e6&2S*— 18 26 
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may  lawfully  exclude  some  hackmen  or  carriers  of  baggage 
from  entering  Its  grounds  or  station  for  the  purpose  of 
soliciting  patronage  and  plying  their  vocation,  while  it  gives 
to  others  the  exclusive  privilege  of  doing  so.  Bkagg$  v. 
Kansas  City  Term.  Ry,  Co.,  233  F.,  828.  6--635 

14.  Lease  ef  One  Railroad  to  Another  Whose  lines  Had  Been  Con- 

structed As  One  System,  Hot  a  Tiolation  of  the  Sherman 
Law. — ^Where  the  relation  of  lessor  and  lessee  between  two 
railroad  c<^*porations,  whose  lines  had  been  originally  con- 
structed as  part  of  the  same  genial  system  and  continu- 
ously operated  under  one  management,  was  reversed  in  1885 
by  the  surrender  of  the  leases  and  a  lease  of  the  lines  be- 
longing to  the  former  lessee  to  the  former  lessor,  and  that 
lease  was  superseded  by  a  new  lease  In  1898  for  the  balance 
of  the  term  of  the  lease  of  1885,  tiie  new  lease  making  only 
Immaterial  changes  in  the  former  lease,  neither  of  those 
transactions  affected  the  exemption  from  the  operation  of 
the  Sherman  Law,  of  the  proprietary  relations  existing  prior 
to  the  passage  of  that  law.  17.  8.  v.  Southern  Pacific  Co., 
230  F..  KXtt.  S--840 

15.  Same — ^That  Lease  Was  Hot  Authorised  by  State  Statute  Does 

Hot  Reader  It  Subjeet  to  Shermaa  Law. — That  a  lease  of 
railroad  lines  was  not  authorized  by  State  statutes  does  not 
render  it  subject  to  the  Sherman  Law,  since  that  act  deals 
with  actual  conditions  affecting  Interstate  commerce,  whether 
they  are  authorized  by  State  statute  or  not    lb.  0—8^ 

It.  Same — ^Where  There  Verer  Has  Been  Competition  Between  Two 
Railroads  Subjeet  to  Common  Control,  Sherman  Law  Does  Hot 
i^ply. — Where  there  had  been,  since  1870,  a  continuous  com- 
«  mon  control  of  the  railroads  owned  by  two  corporations, 
effected  by  leases  and  unquestioned  by  the  State,  so  that 
there  never  had  been  from  the  time  of  their  construction 
any  existing  competition  between  tiiem,  and  the  lessee  in 
1899  purchased  the  stock  of  the  lessor  company,  the  Sherman 
Law  does  not  apply,  though  two  of  the  lines  would  be  com- 
peting if  the  relationship  were  dissolved,  since  that  act  was 
not  Intended  to  create  competition  that  had  never  before 
existed  by  destroying  a  pr(H[)rietary  relationship  existing  at 
the  time  of  its  passage.    lb.  6--849 

17.  Lease  of  Lines  of  Central  Paeiflo  by  Southern  Paeifle  Vot  a  Tio- 
lation of  Taciilo  Railroad  Aots.— The  Pacific  Railroad '  Acts 
(act  July  1,  1862,  c.  120,  12  Stat  489;  act  July  2,  1864,  c  216, 
18  Stat  856;  act  June  20,  1874,  c.  331,  18  Stat  HI),  requir- 
ing the  Central  Pacific  Railroad  to  maintain  physical  con- 
nection with  the  ITnlon  Pacific,  to  make  a  through  line  and  to 
furnish  equal  advantages  and  facilities  as  to  rates,  time,  and 
transportation,  were  not  violated  by  the  lease  of  the  lines 
of  the  Central  Pacific  to  the  Southern  Pacific,  and  the  subse- 
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qnent  pnnShMe  by  the  latter  of  the  etoA  of  the  former,  so 
long  as  the  statutory  requirements  were  observed.  15.  6 — 867 
It.  Conitnuyted  Vnder  Aots  of  Congress-— Obligation  to  Keep  Faith 
with  €ovemment  ITnder  Changed  (hmership. — ^The  obligation 
to  keep  faith  with  the  Government  in  regard  to  management 
of  railroads  constructed  under  acts  of  Congress  continue  not* 
withstanding  changed  forms  of  ownership  and  organization, 
as  does  also  continue  the  legislative  power  of  Congress  con- 
cerning such  railroads.  17.  8.  v.  Union  Paoi/U)  R.  R.  Co.,  226 
U.  Sm  92.  4-681 

See  <U80  Combinations,  ktc.,  188-192,  844-36S. 

SAHROAD  E»£0TESS.    see  Combinations,  btc.,  093,  286-2S2. 

AATtt.    See  Railboaos. 

KBAMHABLS  DOITBT.    See  Jttbt,  1. 

EIAgOWABLSHISS  OB  miBEASOHABLSKSSS.  See  Combinations, 
ETC.,  21,  27,  48,  118,  129, 183,  160,  162,  817,  318;  Statute,  12, 
13,  28,  26,  39. 

BXBATX8.  See  Actions,  93 ;  Combinations,  ktc.,  316,  316 ;  Damaqbs, 
18;  Indictmbnts,  3,  4. 

micxivsBs. 

1.  Suit  by  Chancery  Beceiver — ^Where  to  be  Brought. — ^A  mere 
chancery  receiver,  having  no  title  to  the  assets  or  to  the  claim 
sued  on,  can  not  maintain  an  action  in  the  Fedwal  courts  In 
a  Jurisdiction  other  than  that  in  which  he  was  appointed. 
Btrout  V.  UnUed  Shoe  Mack.  Co.,  196  F.,  319.  4-^36 

%  Of  Corporation — ^When  May  Sue  in  Foreign  Juriidiotioii. — ^A  re- 
ceive of  a  corporation  who  Is  a  successor  in  title  of  the  cor- 
poration may  sue  in  a  foreign  Jurisdiction.    15.  4— ^S38 
Bee  Mso  Coubts,  7;  Contempt,  1,  2,  9;  Combinations,  etc, 
238,  241. 
miCOTBBT.     See  Actions  and  Dktbnses,  42,  44,  46,  47,  72,  73,  76, 

13a 
AIXBBIES. 

L  Bttlt  by  Private  Iiidividual  Xust  Be  at  Law.—The  Sherman  Law 
confers  no  right  upon  a  private  individual  to  sue  in  equity 
fdr  the  restraint  of  the  acts  forbidden  by  such  statute,  an 
action  at  law  for  damages  being  the  only  remedy  provided 
for  private  persons,  and  the  right  to  bring  suits  in  equity 
being  vested  in  the  district  attorneys  of  the  United  States. 
Pidoock  V.  Hurriniftony  64  F.,  821.  1—377 

tBut  tee  J3ec.  16  of  the  Clayton  Law.] 

%  When  Private  Party  Sntitled  to  Injunctive  Belief.— A  private 
party  who  has  sustained  special  injury  by  a  violation  of  the 
Sherman  Law  may  sue  in  a  Federal  court  for  injunction 
under  the  general  equity  Jurisdiction  of  the  court,  where, 
by  reason  of  diversity  of  citizenship  of  the  parties,  the  court 
has  Jurisdiction  of  the  suit  Bi^elow  v.  Calumet  A  Hecla 
Mining  Co..  166  F.,  877.  8—806 
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8.  Saaie — Suit  Iqr  Stookholden  to  Beitrain  Competliig  CorponitloB 
from  Toting  Stock. — ^A  stockholder  of  a  corporation  may  sue 
in  a  Federal  court  to  restrain  another  corporation  which  has 
obtained  control  of  a  majority  of  its  stock  from  voting  the 
same  for  the  purpose  of  electing  its  own  directors  and  elimi- 
nating competition  between  the  two  companies  in  alleged  ylo- 
lation  of  law  and  to  the  irreparable  injury  of  complainant 
as  a  stockholder,  although  the  bill  does  not  sliow  a  formal 
demand  upon  the  directors  to  bring  the  suit  as  provided  by 
equity  rule  94,  even  conceding  that  the  right  of  action  is  in 
fact  that  of  the  corporation,  where  the  allegations  prima 
facie  negative  collusion  and  fairly  show  that  such  demand 
would  have  been  unavailing.    /5.  S — 906 

4.  Beasonableneis  of  Bates. — ^Where  an  interstate  carrier  charged 

plaintiff  the  regular  posted  tariff  rates,  plaintiff  could  not 
maintain  an  action  at  law  either  under  the  Sherman  Law 
or  the  interstate  commerce  law  for  a  readjustment  of  such 
rates  on  the  ground  that  the  same  were  unreasonable  or 
unlawful,  its  remedy  being  by  application  to  the  Interstate 
Ck>mmerce  Commission  to  have  the  schedule  of  tarifCs  ad- 
justed on  a  reasonable  and  lawful  basis.  AmerUxm  Union 
Coal  Co,  V.  Penna.  BL  R.  Co.,  159  F.,  279.  »— 814 

5.  Ho  Bight  of  Action  for  Szcessive  Bates — ^Bemedy. — ^The  Sher- 

man Law  does  not  give  any  right  of  action  for  damages 
sustained  by  the  payment  of  excessive,  unjust,  or  unreason- 
/  able  rates  to  interstate  carriers,  such  relief  being  provided 
for  by  the  interstate  commerce  act  Meeker  v.  Lehigh  VaUep 
B.  R.  Co.,  162  F.,  867.  S— 894 

€•  The  remedy  to  be  administered  in  case  of  a  combination  violat- 
ing the  Sherman  Law  is  twofold:  First,  to  forbid  the  con- 
tinuance of  the  prohibited  act,  and  second,  to  so  disserve  the 
combination  as  to  neutralize  the  force  of  the  unlawful  power. 
Standard  OU  Co.  v.  U.  S.,  221  U.  S.,  78.  4--146 

7.  Same. — ^In  determining  the  remedy  against  an  unlawful  com- 

bination, the  court  must  consider  the  result  and  not  inflict 
serious  injury  on  the  public  by  causing  a  cessation  of  inter- 
state commerce  in  a  necessary  commodity.    lb,  4 — ^148 

8.  Where  a  case  is  remanded,  as  this  one  is,  to  the  lower  court 

with  directions  to  grant  the  relief  in  a  different  manner 
from  that  decreed  by  it,  the  proper  coarse  is  not  to  modify 
and  affirm,  but  to  reverse  and  remand,  with  directions  to 
enter  a  decree  in  conformity  with  the  opinion  and  to  carry 
out  the  directions  of  this  court,  with  costs  to  defendants. 
U.  8.  V.  American  Tobacco  Co.,  221  U.  S.,  188.  4—241 

••  Same— In  giving  relief  against  an  unlawful  combination,  under 
the  Sherman  Law  the  court  should  give  complete  and  effica- 
cious effect  to  the  prohibitions  of  the  statute,  accomplish  this 
result  with  as  llttie  injury  as  possible  to  the  interest  of  the 
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general  poblie,  and  have  a  proper  regard  for  tte  Tested 
property  Interests  Innocently  aeqiulred.    lb,  4—240 

10.  Sane. — Feadiag  the  aehieveinent  of  the  result  deereed  all  par- 
ties to  the  combination  in  this  case  should  be  restrained  and 
enjoined  from  enlarging  the  power  of  the  combination  by 
any  means  or  device  whatever.    lb.  4—241 

IL  Duty  of  Coart  Hot  Only  to  Bettraln,  But  to  Dittolve  Combina- 
tion.— ^Where  an  existing  combination  in  corporate  form  has 
been  adjudged  nnlawfnl,  as  in  violation  of  the  Sherman  Law, 
and  to  have  monopolized  and  to  be  monopolizing  a  large  part 
of  the  interstate  trade  in  a  particular  commodity,  it  is  the 
duty  of  the  court,  under  the  power  conferred  by  section  4  of 
the  act  to  "prevent  and  restrain"  its  violation,  not  only  to 
enjoin  further  violation  of  the  act,  but  to  render  its  decree 
effective  by  dissolving  the  illegal  combination.  17.  8.  v.  du 
Pant,  etc.,  Co.,  188  F..  153.  4-577 

It.  Bait  to  Enjoin  Tiolation  Will  Hot  Be  Postponed  Pending  Crim- 
inal Prosecution. — Unless  in  an  exceptional  case  a  Federal 
court  of  equity  will  not  postpone  the  hearing  and  decision  of 
a  suit  brought  by  the  United  States  under  the  Sherman 
Law  to  enjoin  violation  of  the  act  to  await  the  determina- 
tion of  a  criminal  prosecution  against  some  of  the  same  de- 
fendants based  on  the  same  alleged  violations.  U.  8.  v. 
8tandard  SaaUtary  Mfg.  Co.,  191  F.,  198.  4--425 

IS.  The  Sherman  Law  prohibiting  a  monopoly  provides  its  own  pen- 
alties for  the  violations  of  its  provisions  and  does  not  de- 
prive the  offender  of  redress  for  a  civil  injury.  K.  W.  Coiuol. 
MUHng  Co.  v.  Callam  d  Son,  177  F.,  788.  S— 763 

14.  Liability  to  Private  Cltiaen. — By  violating  a  criminal  or  penal 

statute  one  does  not  render  himself  liable  to  a  private  citizen 
unless  the  unlawful  conduct  is  the  proximate  cause  of,  or 
results  in,  some  special  injury  to  such  citizen's  business 
or  property.  Ware-Kramer  Tobacco  Co.  v.  American  To- 
bacco Co.,  180  F.,  165.  S— 786 

15.  Joint  Wrong-Boers — Satisfaction. — ^Where  two  parties  are  jointly 

responsible  to  a  third  party  for  one  wrong,  while  the  wronged 
party  may  sue  either  or  both,  and  recover  judgments  against 
either  or  both,  he  can  have  but  one  satisfaction  for  the 
same  wrong.  Clabaugh  v.  Southern  Wholeaale  Qrocers*  Attn., 
181  F.,  70a  8-^14 

IS.  Jurisdiction— When  Hot  Impaired.— The  f^ct  that  the  Sherman 
Law  makes  a  conspiracy  in  restraint  of  trade  a  crime,  and 
provides  a  penalty  therefor,  does  not  necessarily  impair  the 
ordinary  jurisdiction  of  equity,  where  the  criminal  acts 
work  irreparable  injury  to  property.  The  statute  does  not 
substitute  its  r«nedy  for  others  which  existed  before  its 
enactment  Leonard  v.  Abner-Drury  Brewing  Co.,  25  App. 
(D.  0.)  Oases,  161.  S— 17 
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17.  8a»t — ftuere.— Whether  If  the  wrongs  eomplatiMd  «f  by  an 
individual  growing  out  of  alleged  acts  in  restraiat  of  trade 
in  the  District  of  Oolnmbia,  as  distingnlsbed  from  aicts  re- 
lating to  conspiracies  in  restraint  of  interstate  oommeroe, 
should  be  remediless  save  by  a  resort  to  the-  Sherman  Law, 
any  party  other  than  the  United  States  can  invoke  the 
jurisdiction  of  equity  to  restrain  th^  commission.    /5. 

»— 17 

It.  Hew  Trial  Only  Bemedy  for  Admisiioa  of  laeenpetsnt  Xrl- 
denee. — ^Where  a  plaintilTs  claim  for  damages  for  a  tort  was 
submitted  to  the  Jury  on  incompetent  eridence  as  to  certain 
of  the  items  claimed,  and  a  verdict  was  returned  for  plain- 
tiff for  less  than  the  total  amount  claimed,  the  error  can 
not  be  rectified  by  requiring  a  remittitur  of  the  amount  of 
the  items  so  erroneously  submitted,  since  the  court  can  not 
know  whether,  or  to  what  extent,  such  items  entered  into 
the  verdict,  and  the  only  remedy  is  by  the  granting  of  a  new 
triaL    Jayne  v.  Loder,  148  F.,  23.  8—68 

18i  Volutary  AstooiatioBi — Suipension  of  Xemben. — ^Where  a  mem- 
ber of  a  voluntary  association  has  been  suspended  by  the 
directors  for  non-payment  of  a  fine  f6r  violation  of  the 
by-laws,  his  action  to  be  restored  to  the  privileges  of  mem- 
bership is  founded  upon  the  contract  between  himself  and 
the  association,  which  he  must  either  accept  in  its  entirety 
or  repudiate.  He  does  not  occupy  the  position  of  a  stranger 
injured  by  the  acts  of  co-trespassers.  Greer,  MiUa  d  Co.  v. 
BMler,  71  F.,  1.  1--620 

ao.  Patentee  Hay  Xleet  TTj^on  Which  He  Will  Bely.— ▲  patentee  may 
elect  to  sue  his  licensee  upon  the  broken  contract,  or  I6r 
forfeiture  for  breach,  or  fbr  infringement  Hemy  v.  A,  B, 
Dick  Co,,  22^  U.  S.,  14.  f— 744 

ftL  When  Patentee  may  eleet  Whloh  Bemedy  He  Will  Sa^loy. — ^A 
patentee  selling  a  Rotary  mimeograph  under  a  license  re- 
striction that  it  shall  be  used  only  with  stencil  paper,  ink, 
and  other  supplies  made  by  the  patentee,  may  eleet  to  sue 
for  an  infringement  by  the  sale  of  ink  to  the  purchaser  with 
the  expectation  that  it  would  be  used  in  connection  with 
such  mimeograph,  although  he  might  have  sued  on  the 
broken  contract,  or  brought  a  bill  to  dedare  a  forfeiture  of 
the  licensee's  rights  for  breach  of  the  implied  covenant  to 
operate  it  only  in  connection  with  the  materials  supplied 
by  the  patentee.    lb.    56  L.  Bd.,  645.  f— 744 

tt.  Purpoies  of  the  Sherman  Law. — One  of  the  fundamental  pur- 
poses of  the  Sherman  Law  is  to  protect,  and  not  to  destroy, 
the  rights  of  property;  and,  in  applying  the  remedy,  injury 
to  the  public  by  the  prevention  of  the  restraint  is  the  founda- 
tion of  the  prohibitions  of  the  statuta    (Standard  Oil  Oase^ 
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221  U.  S..  1,  78).     17.  8.  y.  Terminal  R.  R.  Ast^n,  224  U.  8., 
409.  4—497 

98.  ▲  eombinatlon  of  terminal  faeUitlet,  which  is  an  illegal  re- 
straint of  trade  by  reason  of  the  exclusion  of  non-proprietary 
companies,  may  be  modified  by  the  court  by  permitting  such 
non-proprietors  to  avaii  of  the  facilities  on  equal  terms.    Ih. 

4—489 

84.  Where  the  illegality  of  the  eomhinatioii  grows  out  of  adminii- 
tratiTo  eonditioai  which  may  be  tilminated,  an  inhibition  of 
the  obnoxious  practices  may  vindicate  the  statute,  and  where 
public  advantages  of  a  unified  system  can  be  preserved,  that 
method  may  be  adopted  by  the  court    /5.  4 — 499 

86.  In  this  ease  the  objeett  of  the  Sherman  Law  are  best  attained 

by  a  decree  directing  the  defendants  to  reorganize  the  con- 
tracts unifying  the  terminal  facilities  of  St.  Louis  under 
th^r  control  so  as  to  permit  the  proper  and  equal  use  thereof 
by  non-pn^rletary  companies,  and  abolishing  the  obnoxious 
practices  in  regard  to  transportation  of  merchandise.    Ih. 

4—499 
88.  ITnlesa  4efea4anti,  whose  combination  has  been  deolarcd  illegal 
by  reason  of  administrative  abuse,  modifjr  it  to^the  satisfac- 
tion of  the  court  so  as  to  eliminate  such  abuse  in  the  future, 
the  court  will  direct  a  complete  disjoinder  of  the  elements 
of  the  combination  and  enjoin  the  defendants  from  exercis- 
ing any  joint  control  thereover.    Ih.  4 — 500 

87.  Adequate  relief  from  a  combination  of  terminal  faeilities  which 

offends  against  the  provisions  of  section  1  and  2  of  the 
Sherman  Law,  because  it  places  such  facilities  under  the 
exclusive  ownership  and  control  of  less  than  all  the  railroad 
companies  under  compulsion,  from  the  peculiar  local  topo- 
graphical conditions,  to  use  them,  will  be  afforded  by  a 
decree  requiring  the  reorganization  of  the  combination  so 
that  it  will  act  as  the  impartial  agent  of  every  railway  line 
which  must  use  the  terminal  instrumentalities.  Ih.  56  L. 
Bd.,  810.  4—499 

88/  Eelief  Against  Violation  of  the  OemmeditieB  Olaute  of  the  Hep- 
bam  Law. — ^Any  relief  against  a  continuance  of  the  trans- 
portion  by  a  railroad  company  of  carrier  owned  coal,  under 
the  Commodities  Olfiuse  of  the  Hepburn  Law,  mu.st  be  sought 
in  a  proceeding  based  upon  that  act  and  can  not  be  obtained 
in  a  suit  for  injunction  under  the  Sherman  Law.  XJ.  8.  v. 
Reading  Co.,  226  U.  S.,  842.  4^712 

88.  Writ  of  Prohibition  Proper,  to  Prevent  District  Indite  ftom  En- 

tering, Wlthont  Authority,  Decree.— ^The  district  judge  hav- 
ing refused  to  organize  a  court  under  the  Expedition  Act  to 
determine  the  form  of  decree  to  be  entered  under  the  mandate 
of  the  Supreme  Ck>urt,  the  latter  court  will  issue  its  writ  of 
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prohibition  directed  to  the  District  Judge  against  entering  a 
decree.    Ex  parte,  U.  flf.,  Petitioner,  226  U.  S.,  425.        4t-511 

30.  Bight  of  Action  for  Damages  Vnder  Sherman  Law  Is  a  OItII 
Bemedy. — ^The  remedy  given  by  the  Sherman  Law,  authoriz- 
ing an  action  for  threefold  damages,  sustained  by  any  person 
Injured  in  consequence  of  any  act  forbidden  or  declared  to  be 
unlawful  by  the  act,  is  a  civil  remedy  for  private  injury,  com- 
pensatory in  its  purpose  and  effect,  and  the  threefold  dam- 
ages recoverable  are  exemplary  damages.  Strout  v.  UfUted 
Shoe  Maeh.  Co,,  196  r.,  817.  4—582 

SI.  Courts  Can  Bestraln  Bailroads  Oonstmeted  Under  Aots  of  Con- 
gress from  Biserlminatlng  Against  Xaeh  Other  In  Interchange 
of  TraflLc— Doubtless  courts  could  restrain  one  railroad  con- 
structed under  the  acts  of  July  1,  1862,  and  July  2,  1864, 
from  making  discriminations,  contrary  to  the  provisions  of 
those  acts  in  regard  to  interchange  of  traffic,  against  another 
railroad  also  constructed  under  tiiose  acts.  U.  8.  v.  UwUm 
Padfle  R.  R,  Co.,  226  U.  S..  92.  4—681 

82.  In  Dissolving  Combination,  What  Court  Will  Provide  Against 
in  Beqniring  Disposition  of  Stock  in  Compettng  Company. — 
The  Federal  district  court,  in  relieving  against  a  combination 
in  restraint  of  interstate  trade,  created  contrary  to  the  Sher- 
man Law,  by  the  acquisition  by  the  Union  Pacific  and  Cen- 
tral Pacific  lines  of  a  dominant  stock  interest  in  the  Southern 
Pacific  Ck>mpany,  a  competing  railway  system,  should,  by  itft 
decree,  provide  against  the  right  to  vote  such  stock  while  in 
the  ownership  or  control  of  the  Union  Pacific  Railroad  Com- 
pany, or  any  corporation  owned  by  it,  or  while  held  for  it 
by  any  corporation  or  person,  and  forbid  any  transfer  or  dis- 
position thereof  in  such  wise  as  to  continue  its  control,  and 
should  enjoin  the  payment  of  dividends  on  the  stock  while  so 
held,  except  to  a  receiver  appointed  by  the  court  to  collect 
and  hold  such  dividends  until  disposed  of  by  its  decree.  57 
L.  Ed.,  124.  4—686 

S8.  Same.^Flan  for  Disposition  of  Shares  to  Be  Approved  by  Court — 
Any  plan  for  the  disposition  of  the  shares  of  stock  of  the 
Southern  Pacific  Company  found  by  the  Federal  Supreme 
Court  to  have  been  acquired  by  the  Union  Pacific  Railroad 
Company,  contrary  to  the  Sherman  Law,  prohibiting  combi- 
nations in  the  restraint  of  interstate  trade,  must  be  such  as 
effectively  to  dissolve  the  unlawful  combination,  and  must  be 
subject  to  the  approval  and  decree  of  the  district  court,  which 
tfiall  proceed,  upon  the  presentation  of  any  plan,  to  hear  the 
Government  and  the  defendants,  and  may  bring  in  any  addi- 
tional parties  whose  presence  may  be  necessary  to  a  final  dis- 
position of  the  stock  in  conformity  to  the  views  of  the  Su- 
preme Court    lb.  4—685 
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84.  Bad^  Caie  Xiist  Stand  Upon  Its  Own  Faets,  in  Vramlnc  Deeree.— 
Bach  case  under  the  Sherman  Law  must  stand  upon  Its  own 
facts  and  this  court  will  not  regard  the  methods  provided  In 
decrees  of  other  cases  as  precedents  necessarily  to  he  fol- 
lowed where  a  different  situation  Is  presented  for  considera- 
tion.   U.  S.  V.  Union  PadPc  «.  12.  Co.,  226  U.  S.,  474.    4--e91 

35.  8aMe-~MaJority  of  Governing  Boards  of  Competing  Bailroadt 
Should  Hot  Oonsitt  of  Same  Pertons* — The  ultimate  determi- 
nation of  the  affairs  of  a  corporation  rests  with  its  stock- 
holders and  arises  from  their  power  to  choose  the  governing 
board  of  directors;  and  the  Supreme  Court  will  not  approve 
a  method  of  distributing  stock  of  a  railroad  company  held 
by  a  competitor  so  that  the  natural  result  will  be  that  a 
majority  of  the  governing  boards  of  both  roads  shall  consist 
of  the  same  persons.    Ih.  4 — 002 

56.  Same — ^Fropoied  Flan  of  Separation  Hot  Approved. — ^In  this  case 

it  is  not  impossible  under  the  plan  proposed  that  this  result 
will  happen  and  therefore  it  is  not  approved.    /5.  4—002 

57.  Same — ^In  Ending  Combination,  Sifeotual  Xeant  Should  Be  Pro* 

vided. — ^The  main  purpose  of  the  Sherman  Law  is  to  forbid 
combinations  and  conspiracies  in  undue  restraint  of  Inter- 
State  trade  and  to  end  them  by  as  effectual  means  as  the 
court  may  provide.    /&.  4— COS 

ZZ.  Same— While  Conierving  Property  Intereits,  Parpoie  of  Statute 
Should  Hot  Be  Saeritced. — ^A.  court  of  equity  dealing  with 
an  illegal  combination  should  conserve  the  property  interests 
Involved,  but  never  in  such  wise  as  to  sacrifice  the  purpose 
of  the  statute.    /&.  4— COS 

SS.  Same — Transfer  of  Stook  of  Southern  Paoiiio  to  Stookholden  of 
Union  Paoiflo,  Would  Hot  Efteotually  Bad  Combination. — 
Without  precluding  the  District  Ctourt  firom  considering  all 
plans  submitted  as  provided  by  the  former  opinion  and  tiie 
decree,  the  Supreme  Ciourt  holds  that  a  transfer  of  the 
stock  of  the  Southern  Pacific  Company  to  the  stockholders 
of  the  Union  Pacific  Railroad  Company  would  not  so  effec- 
tually end  the  combination  as  to  comply  with  the  decree.    Ih. 

4-COl 

40,  Same — Ownerthip  of  Stook  of  a  Hallway  Company  by  Stook- 
holden of  Competing  Company,  Will  Hot  Bffeotnally  Bnd 
Dominating  ControL — ^The  unlawful  combination  found  by  the 
Supreme  Court  to  exist  as  the  result  of  the  acquisition  by 
the  Union  Pacific  Railroad  Company,  through  a  subsidiary 
oorpcHration,  of  46  per  cent  of  the  capital  stock  of  the  Anth- 
em Pacific  Company,  for  the  purpose  of  obtaining  the 
dominating  control  of  the  entire  Southern  Pacific  system, 
will  not  be  so  effectually  ended  as  to  comply  with  the 
court's  decree  by  a  sale  of  such  shares  to  the  stockholders 
of  the  Union  Pacific  Railroad  Company  substantially  in  pro- 
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portton  to  their  respectlTe  holdings,  or  hy  a  dtstrlbntloo 
thereof  by  dividend  to  snch  shareholders.    87  L.  Bd^  806i 

41.  Vor  TleUtlOA  of  Commodities  Clause  of  H^plmrA  Law. — ^Belief 
against  a  continuance  of  the  transportation  of  carrier  owned 
coal  under  the  Oommoditles  Clause  must  be  sought  in  a  pro- 
ceeding based  upon  the  Hepburn  Law  of  June  29,  196B,  and 
can  not  be  obtained  in  suit  under  tbe  Sherman  Law.  U.  B. 
V.  Reading  Companp,  226  U.  S.,  34a  4—712 

49k  Tor  Damages  Vnder  the  Sherman  Law  Is  An  Aetion  at  Law — 
Ximorlty  Can  Hot  Sue  in  Equity  <m  Behalf  of  Cevporatiom 
for  Belief. — ^Under  section  7  of  the  Sherman  Law,  providing 
that  any  person  Injured  by  any  violation  of  that  act  may  sue 
therefor  and  recover  threefold  the  damages  by  him  sustained, 
the  action  to  recover  treble  damages  must  .be  an  action  at 
law  in  which  defendants  have  the  constitutional  right  to  a 
Jury  trial,  and  hence  a  minority  stockholder  in  a  corpora- 
tion could  not  maintain  a  suit  In  equity  on  behalf  of  the  cw- 
poration  for  such  relief  upon  the  corporation's  refusal  to  sue. 
Fleitfnann  v.  United  Oas  Imp.  Co^  211  F.,  108.  lk-420 

4S.  For  Damages  ITnder  Sherman  Law  Zs  An  Aotion  at  Law. — When 
tbt  penalty  of  triple  damages  is  sought  under  I  7  of  the 
Sherman  Law,  the  liability  can  only  be  enforced  through  the 
verdict  of  a  Jury  in  a  court  of  common  law.  FMtmmnn  v. 
We^bach  Street  Lighting  Co.,  240  U.  S.,  28.  S--i31 

44.  Where  a  Statute  Creates  a  Hew  Offense  and  Gives  a  Bemedy 

That  Bemedy  is  Sxolusive. — ^Where  a  statute  creates  a  new 
offense  and  denounces  the  penalty,  or  gives  a  new  right  and 
declares  the  remedy,  the  punishment  or  remedy  given  can*  be 
only  that  which  the  statute  prescribes.  WUder  Mfg,  Co,  v. 
Com  Products  Ref.  Co,,  2S6  U.  S.,  174.  •—554 

45.  The  Sherman  Law  Preseribes  the  Bemedies  for  Its  Tiolation — 

Injunctive  Belief  Can  Be  Given  Only  at  Suit  of  Government — 
The  Sherman  Law  prescribes  the  remedies  for  its  violation, 
civil  and  criminal,  at  law  and  in  equity,  and  under  Its  pro- 
visions injunctive  relief  can  be  given  only  at  suit  of  the  Gov- 
ernment Nor  can  such  relief  be  granted  under  section  d40 
of  the  Genera]  Business  Law  of  New  York  <Oonsol.  Laws 
1909,  c.  20)  against  a  combination  in  restraint  of  compe- 
tition in  trade  in  violation  of  its  provisions  except  at  suit  of 
the  State.    Irving  v.  Neal  et  al.,  209  F.,  477.  5—394 

46.  fame— Under  Laws  of  Vew  York,  Where  Ho  Special  Bemedy  Is 

Provided,  Any  Appropriate  Bemedy  Is  Available  to  One  In- 
jured by  Unlawful  Combination. — ^Under  section  580,  Penal 
Laws  of  New  York  (Oonsol.  Laws,  1909,  c.  40),  which  makes 
tt  a  misdemeanor  for  two  or  more  persons  to  combine  to  com- 
mit any  act  injurious  to  trade  or  oommerce,  but  makes  no 
provision  for  dvU  remedies^  any  appropriate  remedy- is  avail- 
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able  to  one  specially  and  dlrectiy  injured  by  its  ylolatton  who 
may,  where  the  combination  affects  his  business,  obtain  relief 
by  injunction.    /5.  5—394 

47.  At.  O«mmoa  Law  a  Third  Person  Had  Ho  Eight  of  Action  for 
Damages  Beoanie  of  Combination. — At  common  law  a  third 
person  had  no  right  of  action  for  damages  because  of  an 
agreement  or  combination  in  restraint  of  trade.  Polite  Lum- 
ber Co.  V.  Neal,  212  F.,  265.  5—441 

4$,  Bame — Suit  to  Enjoin  Snforeement  of  Unlawful  Agreement  in 
Violation  of  the  Sherman  Law  and  the  Law  of  Hew  York 
Can  Be  ICaintalned  Only  by  the  Oo^ernment  or  the  State. — 
Though  an  agreement  between  members  of  certain  carpen- 
ters' and  wood-workers'  unions  binding  their  members  not  to 
work  with  building  trim  manufactured  in  non-union  factories 
was  in  restraint  of  trade,  and  in  violation  of  the  Sherman 
Law,  and  General  Business  Law  of  New  York,  §  840,  pro- 
hibiting such  agreements,  a  suit  to  enjoin  the  enforcement 
thereof  could  be  maintained  only  at  the  instance  of  the 
United  States  or  the  State  of  New  York,  and  not  by  a  third 
person  Injured  thereby.    70.  5 — 442 

iSb  Sqaltable  EeUef  to  the  FnbUo  Under  the  Sherman  Law  Ii  by 
Way  of  Injunction  or  Prohibition — Belief  to  Be  Chranted  In 
Each  Case  Bependi  Upon  the  Baets.'-The  Sherman  Law,  sec^ 
tion  4  of  which  alone  relates  to  an  equitable  remedy  for  its 
▼iolation,  contains  In  terms  no  provision  for  equitable  relief 
to  the  public,  except  by  way  of  injunction  or  prohibition; 
and  while  the  power  to  dissolve  an  unlawful  combination 
clearly  exists,  and  should  be  exercised  when  necessary  to 
give  complete  relief,  the  legislative  policy  as  disclosed  by 
the  terms  of  the  act  is  clearly  to  resort  to  restraint  rather 
than  dissolution,  except  where  restraint  alone  is  inadequate. 
The  means  to  be  employed  to  put  an  end  to  such  a  com- 
bination are  governed  by  no  uniform  rule,  but  depend  upon 
the  facts  of  the  particular  case ;  and  even  where  dissolution 
seems  to  be  required  to  the  furnishing  of  complete  relief, 
such  requirement  does  not  necessarily  amount  to  more  than 
that  the  combination  be  dissolved  so  far  as  unlawful.  U.  S. 
V.  Great  Lakes  Touting  Co,,  217  F.,  658.  6-^871 

10.  Same — ^Eeoeivership  Will  Hot  Be  Eesorted  to  Unlets  Hecessary 
to  Effect  Bissolution  of  a  Combination. — While  a  receivership 
is  proper,  when  necessary  to  effect  the  dissolution  of  a  com- 
bination which  is  unlawful,  as  in  violation  of  the  Sherman 
Law,  it  is  not  always  necessary,  even  in  such  caae^  and  when 
It  is  not  it  should  not  be  resorted  to^    /&.  5—373 

51.  Should  Be  That  Most  Beneficial  to  the  Public,  and  Which  WiU 
Eliminate  Illegal  Xethods. — ^A  towing  company,  which 
through  purchases  of  the  stock  of  other  competing  companies 
and  the  vessels  of  still  other  owners,  acquired  a  large  per- 
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oentaffe  of  fhe  togs  operating  on  fhe  CIreat  Lakes,  was  ad- 
judged to  liaTe  created  a  moufc^ioly,   In  yic^tlon   of   tbe 
Sherman  Law,  by  nsing  unfair  means  to  inrevent  competitors 
from  doing  buslnesB  anywhere  on  the  Lakes.    ITeltf,  tint  tiie 
Tiolation  of  the  law  did  not  consist  In  the  ownership  of 
the  stock  and  Tessels  so  acquired,  but  In  tbe  illegal  mKhod 
of  doing  business;  that  the  remedy  which  would  be  ssoat 
beneficial  to  the  public  was  not  a  dlssoluti<m  of  the  company 
through  a  receivership  and  sale  of  its  vooselxi  to  a  numlier 
of  separate  and  independent  purchasers,  but  a  decree  per- 
mitting it  to  continue  business  under  inxiper  and  strfncn&t  I 
injunctive  regulations,   which  would   eliminate  tbe  lllei0il  | 
practices  and  ke^  the  way  open  for  full  and  free  competi- 
tion,   n.                                                                         •— 873 

ft.  If  Combination  Wai  Vnlawfal,  and  Daaaget  IHreetly  Oauaed  by 
Appointment  of  Szelnsive  Selling  Agent,  Aotloa  for  Bamaget 
trader  the  Sherman  Law  Proper  Bemedy. — ^If  a  corporation 
organized  by  producers  of  slate  was  an  unlawful  combina- 
tion,  damages  directly  caused  by  reason  of  its  appointment 
of  an  exclusive  selling  agent  woe  recoverable  as  other 
damages  under  the  Sherman  Law,  providing  that  any  person 
Injured  in  his  business  or  property  by  any  act  forbidden 
or  declared  to  be  unlawful,  thereby  may  recover  threefold 
the  damages  sustained.  American  Sea  Qreen  8iaU  Co.  ▼. 
O'HaUoran,  229  F.,  79.  S-«)6 

M.  On  aaestion  of  Ditsolution  of  Illegal  Combination,  Court  Will 
Hot  Betermine  Whether  the  Lost  of  Trade  ftetaltlmg  ttam 
Severanoe,  Will  Outweigh  Benett  of  Xnereased  Competltioa  Im 
the  Home  ICarket. — ^In  considering  the  question  of  the  disso- 
lution of  an  Illegal  combination  of  manufacturing  concerns, 
which  has  by  the  export  of  the  product  of  one  of  its  plants 
near  the  seaboard  built  up  a  successful  fbreign  trade,  relying 
im  its  other  plants  to  supply  the  domestic  market,  the  court 
can  not  undertake  to  determine  whether  the  public  injury 
ftom  the  loss  of  such  trade,  which  might  result  ttom  the  ser- 
erance  of  such  plant,  because,  if  operated  independently,  its 
product  might  be  sold  in  the  domestic  market,  would  out- 
weigh the  benefit  to  the  public  of  the  increased  competition  in 
the  home  market  U.  B.  v.  Com  ProducU  Refining  Co.^  284 
F.,  lOia  6—685 

14.  Same — ^Where  Illegal  Combination  Has  Pertiitently  Uaed  Its 
Power  to  Interfere  With  the  Free  Course  of  Commeree,  Iii- 
Junetion  Alone  Ii  Inadequate;  There  Should  Be  a  Beeree  of 
Biitolution. — ^Where  an  illegal  combination  of  a  majority  of 
the  plants  in  the  country  in  a  line  of  manufacture  has  per- 
sistently, through  a  number  of  years  and  in  various  ways, 
used  the  power  given  by  the  combination  to  interfere  with  the 
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free  course  of  commerce  which  the  law  demands,  fhe  remedy 
by  injunction  alone  is  inadequate,  and  to  be  effective  should 
extend  to  a  decree  of  dissolution.    lb.  6—087 

10.  Mandamag  Hot  Adequate  to  Compel  Telephone  Serrlce,  Since  It 
Boes  Hot,  In  Caie  of  Strike,  Reach  Wrong*doer.*-Where  a 
telephone  company's  service  was  being  interrupted  during  a 
strike  by  acts  of  unknown  individuals,  the  remedy  of  sub- 
scribers by  mandamus  to  compel  a  restoration  of  the  service 
is  not  sufficiently  speedy,  and  is  inadequate,  since  it  can  not 
reach  the  wrong-doers  whose  acts  caused  the  interruption  of 
the  service,  and  therefore  such  remedy  does  not  prevent  a 
suit  in  equity.    Stephens  v.  Ohio  State  Tel.  Co.,  240  Fed.,  706. 

6—860 
S6.  Same — ^Proceeding  in  Equity  Proper,  to  Enforce  Telephone  Serv- 
ice.— ^Under  Interstate  Gommerce  Act  Feb.  4*  1887,  c.  lOi, 
24  Stat  879,  as  amended  in  1888  (Act  March  2,  1888,  c.  882, 
20  Stat  855)  and  1910  (Act  June  18,  1910,  c.  808,  86  Stot 
544),  interstate  telephone  companies  are  required  to  furnish 
reasonable  facilities  for  the  transaction  of  their  business,  and 
that  duty  may  be  enforced  by  a  proceeding  in  equity  in  the 
United  States  courts  as  a  controversy  arising  under  the  laws 
of  the  United  Stotes.    lb.  6--832 

§7.  Same — Such  a  Suit  Hot  Legislative  or  Adminiitrativc  Function. — 
A  suit  by  the  subscribers  of  an  Interstate  telephone  company, 
to  require  it  to  repair  its  appliances  and  thereafter  to  keep 
them  In  a  good  state  of  repair  and  in  condition  for  operation, 
is  not  beyond  the  jurisdiction  of  the  court  as  asking  the 
court  to  undertake  administrative  or  legislative  functions. 
lb.  6-984 

BSXOTELY.    £fee  Incidbntaixt,  Indibbctlt,  and  Rxmotklt. 

mSMOVAL  nOM,  STATE  COITET.    See  OouBTS,  81. 

BBXOVAL  OF  PEISOHE&S. 

L  From  Hut  State  to  Another  for  TiiaL — On  an  application  to  a 
Federal  court  for  the  removal  of  a  resident  of  the  district 
to  a  distant  State  and  district  for  trial.  It  Is  the  duty  of 
the  court  to  scrutinise  the  indictment  disregarding  tech- 
nical defects,  hut  to  refuse  the  warrant  if  the  crime  alleged 
is  not  triable  in  the  district  to  which  a  removal  is  sought 
or  if  the  indictment  ftills  to  charge  any  offense  under  the 
law.    In  re  Cominff,  51  F.,  208.  1—88 

t.  Habeas  Corpus— Jurisdiction  of  Circuit  Courts.— Where  a  pris- 
oner, arrested  under  warrant  based  upon  an  indictment  in  a 
distant  State  and  district  is  held  pending  an  application 
to  the  district  court  for  a  warrant  of  removal  for  trial,  the 
circuit  court  of  the  district  in  which  he  is  held  has  authority 
on  habeas  corpus  to  examine  such  indictment  and  to  re- 
lease the  prisoner  if,  in  his  judgment  the  indictment  should 
be  quashed  on  demurrer.    In  re  TerreU^  51  F.,  218.       1—46 


Digitized  by 


Google 


898  BBS  JUDICATA. 

Index— DIsest 

t.  fuM.— Om  habeai  eorpvi  to  release  a  penon  hrid  nnder  a  war- 
rant of  a  United  States  commlBsloner  to  await  an  order  of 
the  district  Judge  for  bis  removal  to  another  district  to 
answer  an  indictment,  it  is  the  rl^ht  aa<l  dntj  if  tbe  etr- 
onlt  ooart  to  ezaaiae  the  IndiotMent  to  aaeertaift  whether 
it  charges  any  offlense  against  the  United  States  or  whether 
the  offense  comes  witliln  the  jorisdlction  of  the  court  In 
which  the  indictment  in  pending.    In  re  Chremte^  S2  F^  104. 

1—64 
nrDICATA. 

L  Judgment — ^Identity  of  Subject  Xatter. — ^Tlie  oombination  com- 
plained of  is  not  a  new  one,  or  different  from  that  complained 
of  in  a  former  suit.  Judgment  in  which  is  pleaded  as  res  Judir 
cata,  because  after  such  suit  defendants  modified  it  by  elim- 
inating part  of  its  scope.  Strams  t.  American  Pub.  Ai^n,  201 
F.,  300.  4—840 

lame — Operation  of,  Hot  Interfered  With  by  Appeal  from  Judg- 
ment.— ^Pendency  of  an  appeal  from  a  Judgment  does  not  in- 
terfere with  its  operation  as  res  Judicata.    lb.  4    841 

SL  Same — ^Matters  in  Former  Judgment  Coaoluded. — ^The  same  mat- 
ters being  complained  of  in  a  suit  in  the  State  court  and  a 
subsequent  one  in  the  Federal  court,  the  fact  that  the  Judg- 
ment in  the  State  court  depended  on  the  State  statutes,  and 
that  the  complaint  in  the  second  suit  is  founded  on  the  Fed- 
eral statute,  which  is  not  within  the  Jurisdiction  of  the  State 
court,  is  immaterial  as  regards  the  Judgment  being  res  Judi- 
cata,   lb.  4--841 

S.  Same — ^Immaterial  That  Former  Judgment  Wai  Erroneeut. — ^The 
question  inyolyed  being  one  the  court  was  competent  to  de- 
cide, the  fact  that  it  may  have  decided  erroneously  is  inunar 
terial  as  regards  its  Judgment  being  res  Judicata,  /b.    4—841 

4.  Same — ^Applies  to  All  Who  Were  Partiet  to  Former  Judgment.-— 
The  Judgment  in  a  suit  against  corporations  and  an  associa- 
tion is  none  the  less  res  Judicata  because  of  the  addition  as 
parties  to  the  second  suit  of  persons  who  were  officers  of 
the  association  at  its  organization,  and  members  and  officers 
of  the  corporations,  and  took  part  in  organizing  the  combina- 
tions complained  of,  and  were  included  in  Uie  injunction 
issued  in  the  first  suit;  they  being  privy  thereto.    lb. 

4-842 

f .  tame — ^Immaterial  Though  Seoond  Suit  Ineludet  Longer  Peiiod, 
for  Whioh  Damages  Claimed. — That  the  second  suit  seeks 
damages  for  a  longer  period  than  the  first  is  immaterial  as 
regards  the  Judgment  in  the  first  being  res  Judicata ;  the  thing 
adjudicated  being  that  plaintiff  could  recover  no  damages  for 
the  oombination  complained  of,  whatever  its  period.    lb. 

4-842 
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1.  Attempt  to  Viz  Resale  Prlee  of  Jobbers  to  Retailen,  an  Vnlaw- 
ful  Restraint  of  Trade. — Defendant  made  a  watcdi  movement 
known  as  the  "Howard,"  which  was  a  high  grade  watch, 
material  parts  of  which  were  covered  by  valid  patents. 
Defendant  made  direct  agreements  with  the  jobbers  to  whom 
it  sold  the  watch,  fixing  the  price  at  which  they  might  sell 
to  retailers,  and  also  by  a  mere  notice  on  the  boxes  in  which 
the  watch  was  sold  to  retailers  attempted  to  fix  the  price 
at  which  they  should  sell.  Held,  that  the  agreement  with 
the  Jobbers  was  within  its  rights  under  the  patent  law,  but 
that  when  it  sold  to  the  Jobber  it  had  fully  exercised  its 
right,  and  its  notice  to  subsequent  purdiasers  was  an  unlaw- 
ful restraint  of  trade.  U.  S.  v.  Keystone  Watch  Case  Co,, 
218  P.,  514.  1^-497 

8.  A  Patent  Olves  a  Patentee  Ho  Right  to  Control — ^A  patent  gives 
the  patentee  no  right  to  dictate  price  at  which  patented 
articles  absolutely  sold  by  him  shall  be  resold  by  the  pur- 
chaser, and  so  no  right  to  restrain  sale  at  less  tiian  the  price 
attempted  to  be  fixed  by  the  patentee  by  a  third  person  buy- 
ing from  the  purchaser  from  the  patentee  at  less  than  such 
price,  with  knowledge  of  the  contract  between  the  patentees 
and  such  purchaser  attempting  to  fix  the  resale  price.  Ford 
Motor  Co.  V.  Union  Motor  Sales  Co.,  244  F.,  158.  6—1012 

8.  Bame — ^Prioe  Restrietlons  Hot  Validated  by  Clayton  or  Trade 
Commission  Aots. — ^There  is  nothing  either  in  the  Clayton 
Law  or  the  Federal  Trade  Commission  Law,  validating  price 
restrictions  by  a  vendor  on  resale  of  property  sold  abso- 
lutely by  him.    lb,  6—1013 

4.  Of  Product  Can  Hot  Be  Controlled  by  the  Kannfaetnrer.— A 
manufacturer  can  not,  under  the  Sherman  Law,  control  the 
resale  price  of  his  goods,  whether  they  be  protected  by  a 
trade-mark,  a  copyright,  or  a  patent,  or  not,  and  whether 
sold  by  a  Jobber  or  by  a  dealer.  Lowe  Motor  Supplies  Co. 
V.  Weed  Chain  Tire  Grip  Co.     (Not  reported.)  6—899 

See  also  Pbicb  Restrictions. 
RX8TRAIKIHG  ORDERS.    See  Injunctions,  40. 
mSSTRAIHT  OP  TRADE. 

1.  Concerted  Seheme  of  Railway  Carriers  Possessing  Substantial 
Konopoly  in  Transportation  of  Anthraoite  CoaL — ^An  undue 
and  unreasonable  restraint  of  interstate  commerce,  forbid- 
den by  the  Sherman  Law,  results  from  the  concerted  scheme 
of  certain  railway  carriers  possessing  a  substantial  monopoly 
of  the  transportation  facilities  between  the  anthracite  de- 
posits in  Pennsylvania  and  tide-water  distributing  points, 
and  also  controlling,  with  the  aid  of  their  subsidiary  coal- 
mining and  selling  companies,  nearly  three-fourths  of  the 
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ammal  Bapplj  of  anthracite,  wher^  a  lafge  nmnlMr  «C 
tbe  independent  coal  operators  were  induced  to  enter  stngly 
into  uniform  perpetaal  agreements  for  tlie  sale  to  some  one 
of  such  carriers,  or  its  subsidiary  coal  company,  of  the 
entire  output  of  their  several  mines  and  any  others  they 
might  thereafter  acquire,  at  a  fixed  percentage  of  the  gen- 
eral average  price  prevailing  at  tide-water  points  at  or  near 
New  York,  whidi  would  net  the  operator  slightly  more  titan 
if  he  shipped  and  sold  on  bis  own  account,  the  necessary 
result  being  to  secure  to  tbe  carriers  tbe  contnd  at  tide- 
water markets  of  the  sale  of  a  large  part  of  tbe  independent 
ou^ut     U.  8.  V.  Reading  Co.,  57  L.  EkL,  243.  4—796 

fL  Same — Purchase  and  Delivery  Within  a  State. — ^Where  purd&ase 
and  delivery  within  a  State  is  but  one  step  In  a  plan  and  pur- 
pose to  control  and  dominate  trade  and  commerce  In  other 
States  for  an  illegal  purpose,  it  is  an  interference  with  and 
restraint  of  Interstate  commerce.  17.  8.  v.  Beading  Co.,  226 
U.  S.,  368.  4—734 

t.  Involuntary  Restraints  Included  Within  flection  1  of  Sherman 
Law. — ^Involuntary  restraints  upon  interstate  commerce,  the 
result  of  a  conspiracy  between  persons  not  themselves  en- 
gaged in  such  commerce,  to  compel  action  by  others,  or  to 
create  artificial  conditions  which  necessarily  impede  or  bur- 
den the  due  course  of  such  commerce,  or  restrict  the  common 
liberty  to  engage  therein,  are  comprehended  by  the  provisions 
of  section  1  of  the  Sherman  Law,  which  make  it  a  criminal 
offense  to  engage  in  a  conspiracy  in  restraint  of  interstate 
commerce,  as  well  as  voluntary  restraints  produced  by  an 
agreement  between  persons  so  engaged  to  suppress  competi- 
tion among  themselves.    U,  8»  v.  Patten,  57  L.  Bd.,  333^ 

4—757 

4.  May  Be  Direct,  Irrespective  of  Volume. — ^A  direct  and  absolute 

restraint  upon  interstate  trade  and  commerce  bearing  no 
reasonable  relation  to  lawful  means  of  accomplishing  lawful 
ends  is  not  relieved  from  criminal  illegality  under  the  Sher- 
man Law,  because  the  volume  of  trafilc  was  smalt  Steen  ▼. 
U.  8.,  192  P.,  5.  4-433 

5.  Wnor  Contracts  in  Partial  Restraint  Which  Were  Beasonable 

at  Oommom  Law,  Hot  Within  the  Sherman  Law. — ^The  Sher- 
man Law  is  subject  to  the  rule  that  statutes  are  not  to  be 
interpreted  to  change  the  common  law  except  so  far  as  a  pur^ 
pose  to  do  so  is  necessarily  implied;  therefore  it  is  held, 
that  the  act  was  not  intended  to  prohibit  those  minor  con- 
tracts in  partial  restraint  of  trade  which  the  common  law 
had  affirmed  as  reasonable,  but  was  to  be  construed  in  ac- 
cordance with  the  common  law,  developed  along  reasonable 
lines  in  accordance  with  modem  commercial  advance.  17.  8. 
V.  Winalow,  195  F.,  587,  S— 184 
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8.  The  irordf  ''Bestralnt  of  Timde,"  as  need  tn  flie  Sherman  Law, 
are  to  be  constmed  as  indndtdg  "  restraint  of  competition*** 
U,  8.  y.  BoHem  8taie$  Ret.  Lmn,  Deal  Ann.,  201  F.,  684. 

4—861 

7.  Degree  of  Kestraiat  Effected  Is  Inuaaterlal,  If  the  Parpoie  of  a 
Contpiraoy  Ii  to  RestrahL—If  the  purpose  of  a  conspiracy  is 
to  restrain  interstate  trade,  within  the  meaning  of  the  Sher- 
man Law,  the  degree  of  restraint  effected  thereby  is  imma- 
terial to  the  offense.     U,  B.  v.  Patietstm  et  oZ.,  201  F.,  722. 

0.  By  Heans  of  the  Boycott  and 'Black-listing,  Vnlawfal  Vader  the 
Sherman  Law. — ^The  Sherman  Law  applies  to  any  nnlawfnl 
combination  resulting  in  restraint  of  interstate"  commerce, 
including  boycotts,  and  blaclc-listing,  whether  made  effective 
by  acts,  words,  or  printed  matter.  Oompen  y.  Budfts  Stove 
d  Range  Co.,  221  0.  S.,  48a  *  4—779 

t.  Agreement  Kot  to  Eater  Into  CompetltlOB  with  Fnrchaser.of 
Bnslness,  When  Restraint  Imposed  Is  Gvsater  Than  Eecessaxy 
to  Afford  Fair  Protection,  Is  an  Xrnreasonahle  Sestraiat — 
While  the  sale  of  a  business  and  the  surrender  of  fhe^good 
will  pertaining  thereto  and  an  agreement  thereunder,  within 
reasonable  limitations  as  to  time  and  terrttory,  not  to  enter 
into  competition  with  the  purchaser,  when  made  as  part  of 
the  sale  of  the  business,  and  not  as  a  deyice  to  control  or 
monopolize  interstate  commerce,  is  not  within  the  Sherman 
Law,  the  imposition  of  a  restraint  greater  than  necessary  to 
afford  fair  protection  to  the  legitimate  Interests  of  the  pur- 
chaser constitutes  an  unreasonable  restraint  within  the  law. 
U.  ^  y.  Cfreat  Lakes  Tmoing  Co,,  206  F.,  742.  5-«8a0 

10.  Vader  the  Bherman  Law,  to  Bnp^rt  a  Oosyictlon,  Kiere  Knst 
Be  an  TTadae  Bestraintof  Trade. — ^Under  tiiie  Sherman  Law 
there  must  be  not  only  a  restraint  of  trade,  but  an  undue 
restraint  to  support  a  conyiction  for  combining  in  restraint 
of  trade,  and,  to  malce  a  restraint  unreasonable,  it  must 
appear  either  that  the  normal  y<Hume  of  Interstate  trade 
has  been  interfered  with  by  artificial  agencies  affecting  to 
a  substantial  degree,  and  to  the  dlsadyantage  of  the  public, 
the  price  or  supply  of  the  commodity,  which  is  the  subject 
of  the  restraint,  or  that  by  means  of  a  combination  the  .price 
or  supply  of  the  commodity  Is  or  mar  be  affected  to  a  sub- 
stantial extent  to  the  dlsadyantage  of  the  producers  or 
purchasers  thereby  operating  to  a  material  degree  to  the 
injury  of  the  public,  or  that  there  has  been  a  direct  and 
intentional  interference  with  the  transportation  of  commodi- 
ties In  interstate  commerce.     U.  8.  y.  WhiHngf  212  F.,  478. 

•—457 

'll.'6anie--^Whether  the  Xestralat  Be  Eeaftonalilc  «r  Vnreasonahle, 

Is  for  the  Jury.— Three  classes  of  persons  consisting  of  dif- 
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ferent  IndiTidnalB  were  under  the  control  of  the  indtrldiial 
members  of  each  dasa.  They  formed  a  combination  bj 
agreeing  to  offer  and  pajr  no  more  than  a  specified  price  for 
milk  for  resale  in  interstate  commerce.  The  several  per- 
-  sons  were  not  guilty  of  any  illegal  purpose  or  of  any  opfves- 
sive  methods,  and»  except  as  to  price,  they  were  free  to  com- 
pete with  each  other.  The  price  of  milk  to  the  producers 
was  lowered  by  reason  of  the  combination,  but  to  what 
extent  was  not  shown.  Bighty-six  per  cent  of  the  business 
of  buying  milk  sold  in  designated  localities  for  resale  dse- 
where  after  interstate  tranqwrtatlon  was  in  their  hands. 
Seld,  that  whether  the  combination  was  an  unreasonable 
restraint  of  interstate  trade,  in  yiolation  of  the  Sherman 
Law,  was  for  the  jury.    Jb.  1^—468 

It.  Baae— There  Kay  Be  Uareasoaable  IleBtraiats  of  Trade  Which 
Are  Hot  Xonopolies. — ^While  there  can  be  no  monopoly  wliich 
is  not  an  unreasonable  restraint  of  trade,  there  may  be  un- 
reasonable TCStraints  of  trade  which  are  not  monopolies.    /5. 


14.  Sappretfion  of  CompetitioA,  by  Xeaai  of  a  Combiaatioa  Con- 
trolling Large  Portion  of  Commeroe  in  the  Artiole»  aa  Vadme 
Beitraiat  of  Trade. — Suppression  of  competition  by  means  of 
a  combination,  where  the  parties  to  it  control  a  large  por- 
tion of  the  interstate  or  foreign  commerce  in  the  article^ 
and  where  there  is  no  obligation  to  form  the  combination 
arising  out  of  the  fact  that  they  are  losing  money  or  the 
like,  is  an  undue  "restraint  of  trade."  U,  £f.  ▼.  Jntemo- 
iional  Harve9ter  Co.,  214  F.,  008.  5—^68 

19.  To  Vail  Within  the  Bheman  Law,  the  Beitraint  Knit  Be  Btreet 
and  Undue  m  Unreasonable. — ^To  fall  within  t&e  prohibition 
of  the  Sherman  Law,  it  is  necessary  that  the  "restraint  of 
trade,**  which  it  is  the  purpose  of  both  sections  to  prevent, 
should  be  direct  and  not  merely  incidental,  and  should  also 
be  undue  or  unreasonable.  If  it  be  both  direct  and  undue, 
no  disguise  will  save  it;  but  the  courts  will  search  for  the 
substance  and  the  actual  ^ect  of  the  transaction,  and  will  . 
grant  the  needful  relief.  U.  8.  v.  Key^Ume  Watch  Caae  Co^ 
218  F.,  507.  g     188 

16.  Same — The  Kere  l^et  a  Oorporation  Hat  largely  laoreased  Its 
Business,  etc.,  by  Fr<^r  Kethods,  Does  Hot  SfTect  Undue  Be- 
straint — ^The  mere  fact  that  a  manufacturing  corporation  has 
largely  increased  its  business,  either  by  enlarging  its  plants 
or  purchasing  tlie  plants  and  business  of  other  concerns,  if 
they  are  acquired  openly  and  by  proper  methods,  does  not 
effect  an  undue  "  restraint  of  trade,"  within  the  meaning  of 
the  Sherman  Law,  where  the  volume  of  production  is  not 
lessened*  but  increased*  prices  are  not    Inflated,    and    the 
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power  glTen  by  the  yolume  of  basineBs  Is  not  improperly  used 
to  injure  either  competitors  or  the  public    lb,  ^--492 

17.  SMne— nxing  Eeiale  Prices  and  Enforcing  Them,  Bcfntal  to 
Sell  to  Those  Hot  Conforming  to  Policy,  Operated  as  a  Direct 
and  Vnlawfnl  Eestraint  Upon  Interstate  Trade. — ^Defendant, 
the  Keystone  Watch  Case  CJompany,  acquired  the  plants, 
business,  and  good  will  of  several  manufacturers  of  filled 
watch  cases  and  also  of  two  or  three  manufacturers  of  watch 
movements.  All  of  the  plants  so  purchased  were  continued 
in  operation  and  their  production  increased.  After  it  had 
acquired  and  was  operating  such  plants,  its  board  of  direc- 
tors adopted,  and  it  issued  to  a  large  number  of  the  promi- 
nent jobbers  and  wholesale  dealers  in  the  United  States,  a 
circular  in  which  it  stated  its  intention  to  thereafter  sell  its 
products  only  to  those  dealers  who  voluntarily  conformed  to 
Its  wishes,  which  were  (1)  that  certain  of  its  cases  and 
watches,  which  were  not  patented,  should  be  resold  only  at 
such  prices  as  it  should  fix,  and  (2)  that  dealers  to  whom  it 
sold  the  same  should  not  deal  in  any  cases  except  those  made 
by  it  It  then  proceeded  to  strictly  enforce  such  policy,  to 
which  some  of  the  jobbers  conformed,  while  those  who  re- 
fused were  cut  off  from  purchasing  the  Keystone  products, 
which  constituted  perhaps  50  per  cent  of  those  in  the  market 
Held,  that  while,  up  to  that  time,  there  was  nothing  unlawful 
in  its  acts,  the  adoption  and  enforcement  of  such  policy  oper- 
ated as  a  direct  and  unlawful  restraint  upon  interstate  trade 
in  violation  of  the  Sherman  Law.    lb,  (^--^8 

It.  Attempt  of  Manufacturer  to  Fix  Besale  Price  of  Jobber  to  Be- 
tailer  an  XTnlawful  Restraint — Defendant  made  a  watch 
movement  known  as  the  "  Howard,"  which  was  a  high  grade 
watch,  material  parts  of  which  were  covered  by  valid  pat- 
ents. Defendant  made  direct  agreements  with  the  jobbers  to 
whom  it  sold  the  watch,  fixing  the  price  at  which  they  might 
sell  to  retailers,  and  also  by  a  mere  notice  on  the  boxes  in 
which  the  watch  was  sold  to  retailers  attempted  to  fix  the 
price  at  which  they  should  sell.  Held,  that  the  agreement 
with  the  jobbers  was  withinpits  rights  under  the  patent  law, 
but  that  when  it  sold  to  the  jobber  it  had  fully  exercised  its 
right,  and  its  notice  to  subsequent  purchasers  was  an  un- 
lawful restraint  of  trade.    lb.  5 — 497 

19.  8ame — Whether  Course  of  Action  Is  Likely  to  EfTeot  an  XTnrea- 
sonablc  Restraint  of  Trade  Kust  Be  determined  in  the  light 
of  Past  Sxperience  and  Observation. — Whether  a  combination 
or  course  of  action  is  unlawful,  as  likely  to  effect  an  un- 
reasonable restraint  of  trade,  where  those  engaged  in  it  have 
made  no  declaration  of  its  purpose,  must  be  determined  in 
the  light  of  past  experience  and  observation ;  but  if,  at  the 
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'time  the  questioii  Is  snbntftted  for  decision,  itlMn  already 
been  in  effect  for  a  sofficient  l«ii;tli  of  time,  the  Question  may 
better  be  determined  by  the  effect  it  lias  actually  produced. 

SO.  Same— BestralAt  Ii  Vnlawfal  If  Qrvwth  of  BnslaeBS  Hat  Beem 
Because  of  XTse  of  Umfalr  Keaiis,  Llmitlaff  Produotioa,  etc — 
While  a  large  increase  In  the  business  of  a  manufacturer 
necessarily  results  in  a  restraint  of  the  trade  of  competitors, 
the  business-  is  not  for  that  reason,  nor  because  of  Its  slse 
alone,  to  be  condemned  as  unlawful;  tmt  it  Is  unlawful,  as 
an  unreasonable  restraint,  if  the  growth  has  been  accom- 
plished by  fraudulent,  unfair,  or  oppres^ye  methods  against 
competitors,  by  arbitrarily  fixing  or  maintaining  prices,  by 
limiting  production  or  otherwise,  by  deteriorating  the  quality 
of  the  article  produced  for  the  same  price,  or  by  arbitrarily 
redl&cing  the  wages  of  workmen  or  the  price  of  raw  ma- 
terial.   Jb.  »--0(» 

81.  The  Trohibitloii  Against,  Ii  Mrtoted  te  the  Budnesi  ef  Buying 
or  Selling  for  Cktln. — ^The  prohibition  against  restraint  of 
''trade,^'  embodied  in  the  Sherman  Law,  is  directed  to  the 
business  of  buying  or  selling  for  gain,  whenever  the  trans- 
action forms  a  part  of  commerce  among  the  States  or  with 
foreign  nations.    lb,  6 — 600 

tS.  Bame — ^Trade  May  Be  "Jtestralned"  by  Being  Hindered,  ete. — 
Trade  may  be  **  restrained/*  within  the  meaning  of  the  Sher- 
man Law,  by  being  hindered,  obstructed,  or  destroyed,    /d. 

S— (SOO 

*SS.  An  Agreement  Between  Ship-owners,  la  the  Same  Trade,  for  As- 
suring Regular  Sailinfrs,  and  a  Flair  Bate,  to  lEeet  Competi- 
tion of  Other  Countries,  Is  Vet  in  Itself  an  xrnreasenable  Be- 
stndnt  of  Trade. — ^An  agreement  between  all  the  ship-owners 
engaged  in  the  same  trade  as  to  the  number  of  vessels  each 
should  operate,  the  dates  of  sailings,  exchange  of  freight 
between  lines,  and  rates  of  freight,  made  tor  the  purpose  of 
assuring  shippers  regular  sailings  and  affording  them  a  fair 
rate  so  that  they  might  meet  the  competition  of  trade  from 
other  countries,  is  not  in  itself  an  unreasonable  restraint 
of  trade  contrary  to  the  Sherman  Law.  U.  8.  t.  JPrince  lAne^ 
Ltd.,  220  F.,  282.  5—^78 

S4.  Same— TTnreasonable  Bettraint  of  Trade  U  Hot  Shown,  Vnless 
There  Is  Proof  of  Aetual  Unreasonable  Interferenoe  ^witii  the 
natural  Course  of  Trade. — A  yiolation  of  the  Sherman  Law 
is  not  established  unless  there  is  some  proof  of  actual  un- 
reasonable Interference  with  the  natural  oourseof  trade, 
an<l,  where  neither  carrier  nor  shipper  oon^jiiain,  it  may  be 
Inferred  timt  thore  is  no  unreasonable  restraint' of  <  trade.   lb. 
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Uk  Bam^r^^Th^  QMngr  of  Eebates«  by  a  ConiUiiatioB>  to  Slilppert 
surfing.  EzolusiTely  bj  Tlielr  Lines,  Hot  Unlawful  Ke- 
■txaiat — ^The  practice  of  a  combination  of  ocean  carriers  to 
give  reUatee  to  aU  sbippers  who  ship  exclusively  by  their 
lines,  which  tended  to  secure  more  regular  cargoes  and  to 
enable  the  carriers  to  anticipate  the  needs  of  the  trade,  is 
not  an  unlawful  restraint  of  trade.    /&.  9 — 680 

9S.^  Whether  a  JIannf aotnring  Combination  Is  In  Aastralnt  of  Trade, 
Depends  Upen  Its  Inherent  Natnre  ox  Effect,  the  Strident 
Purpose  of  Its  Acts,  etc — ^Whether  a  manufacturing  combina- 
tion is  one  in  '*  restraint  of  trade,"  or  has  monopolized  or 
attempted  to  monopolise  commerce,  in  violation  of  the  Sher- 
man Law,  depends  upon  the  inherent  nature  or  effect  of  the 
combination,  the  evident  purpose  of  its  acts,  or  the  intent 
to  be  inferred  from  the  extent  of  control  secured  over  the 
indii8try»  the  method  by  which  such  control  has  been  brought 
about,  and  the  manner  in  which  it  has  been  exerted,  result- 
ing in  prejudice  to  the  public  interests  by  unduly  restricting 
competition  or  unduly  obstructing  the  course  of  trade*  U.  8. 
V.  UwUed  States  Steel  Corporation,  223  F.,  162.  &— 157 

87.  flame — While  the  Combination  Was  Pomed  to  Unite  and  Per- 
petnate  Its  Xonopolles,  It  Did  Hot  Attempt  the  Things  In- 
tended by  Its  Pomation;  But  It  Unlawfally  Combined  with 
Competitors,  by.  Keans  of  Pools,  to  Bestrain  Trade  by  Con- 
trolUng  Prices.— That  the  United  States  Steel  Corporation 
was  formed  by  combining  as  constituent  members  corpora- 
tions which  were  themselves  large  combinations,  recently 
formed,  and  which  had  demonstrated  their  power  to  unlaw- 
fully monopolize  trade  in  their  several  lines  of  business, 
warrants  a  finding  that  the  organisers  of  the  Steel  CJorpo- 
ration  intended  to  unite  and  perpetuate  such  monopolies 
and  combined  for  that  purpose.  The  corporatioa  itself, 
however,  neither  attempted  nor  possessed  the  power  alone 
to  do  the  unlawful  things  Intended  by  its  formation^  but  it 
unlawfully  combined  with  competitors,  by  means  of  pools 
and  haformai  understandings,  to  restrain  tsade  by  eontroUing 
prices.    Ih.  9i-lW 

MiinK.Gieatlen'by.the  Steel  Corporation,  of  a  Subsidiary  Corpora- 
tlsn;  to  Supply  the  Trade  in  Poreign  Countries,  and  the  Bstab- 
Ushment  of  Warehouses  Therein^  Was  Hot  in  BestESlnt  But 
in.Aldor  Poieiga  Conuneroe  by  Legittmate  ]Ieans.^~An  im- 
portant purpose  of  the  organization  of  the  Steel  Corporation 
was  tlie  building  up  of  an  export  trade.  Such  trade  in 
iron  and  steel  at  that  time  was  sporadic^  consistingrOf  dump- 
ing products  in  foreign*  countries  when  the  domestic  market 
wafr  overcrowded,  and  on  the  whole  was  not  profitably.  The 
Sitesl  Corporation  by  reason  of  its- large  capital  and  organ- 
lifttton,'»f<»v  the  first  time  created  and  maintains  axegular 
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and  permanent  market,  by  organizing  a  subsidiary  eorpo- 
ration  to  sell  the  large  line  of  diTerslfled  products,  manu- 
fkctured  by  its  associate  subsidiary  companies,  sudi  as  must 
be  kept  in  stock,  sending  the  same  for  distribution  to  the 
800  warehouses  which  it  established  and  maintains  in  00 
different  countries,  sending  to  each  the  things  most  in  de- 
mand. In  this  manner  it  increased  the  value  of  its  foreign 
trade  from  $81,000,000  in  1004  to  $91,000,000  in  1913,  con- 
trols from  80  to  90  per  cent  of  such  trade  in  iron  and  steel, 
and  has  been  able  to  couimand  better  prices,  although  do- 
mestic prices  have  been  generally  reduced.  Held,  that  such 
action  was  not  in  restraint  of  foreign  commerce,  in  violation 
of  the  Sherman  Law,  but  was  in  aid  of  it  by  legitimate  meth- 
ods ;  such  trade  having  in  fact  been  thereby  largely  created, 
and  not  taken  from  others.    Ih.  6—68 

99.  The  Refusal  of  a  Manufaeturer  of  an  Vnpatented  Arttole  to  Sell 
to  a  Bealer  Who  Keiells  at  Less  Than  Kegular  Priee,  Is  Hot 
an  TTareasonahle  Restraint  of  Trade. — The  refusal  of  the 
manufacturer  of  an  unpatented  food  product,  which  is  not  a 
necessity  of  life  or  even  a  staple  article  of  trade,  who  has 
a  monopoly  only  because  of  the  trade-name  under  which  It 
is  sold,  it  being  (^pen  to  any  one  else  to  make  and  sell  the 
same  article  under  any  other  name  which  does  not  infringe 
such  trade-name,  to  sell  to  a  dealer  who  resells  at  retail  at 
less  than  the  regular  price  charged  by  other  retailers,  and  a 
price  which  gives  to  the  retailer  no  profit,  while  to  an  extent 
it  lessens  competition,  is  not  an  unreasonable  "restraint  of 
trade,**  nor  is  it  unlawful  under  the  Clayton  Law  as  a  price 
discrimination,  the  effect  of  which  **  may  be  to  substantially 
lessen  competition  or  tend  to  create  a  monopoly,"  so  as  to 
entitle  the  would-be-purchaser  to  relief  by  injunction  under 
section  16  of  the  act ;  but,  on  the  contrary,  the  effect  of  such 
an  injunction  would  be  to  restrain  trade  by  making  it  im* 
possible  for  competitors  to  handle  the  article,  except  at  a  loss, 
and  to  give  such  purchaser  a  monopoly.  Great  Atk  d  Pac 
Tea  Co.  v.  Cream  of  Wheat  Co.,  224  F.,  57L  5—^66 

M.  The  aoqniring,  by  the  Eastman  Kodak  Co.,  of  About  90  Com- 
petiag  Ooneems  Whose  Plants  It  Dismantled,  of  Stoek  Houiei, 
and  the  Fixing  of  Resale  Priees  of  Its  Produets,  Whereby  It 
Beenred  from  75  to  80  Per  Cent  of  the  Business  in  8ueh  Com- 
meree,  Constituted  an  xrndue  and  Unreasonable  Restraint  of 
Trade.— The  Baatman  Kodak  Company,  of  New  York,  a  corpo- 
ration engaged  in  the  manufacture  and  sale  of  photographic 
apparatus  and  supplies,  including  cameras,  plates,  films,  and 
paper,  in  the  course  of  some  15  years  acquired  the  ownership 
of  the  property  and  business  of  about  20  competing  ccmcenis 
throughout  the  country,  whose  plants  were  dismantled  and 
the  business  discontinued  or  transferred  to  its  own  plants. 
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If  corporations,  they  were  for  the  most  iwrt  dissolved,  and 
their  officers,  or  the  partners,  In  case  of  firms,  bound  by  con- 
tract not  to  engage  In  competing  business  for  terms  of  from 
5  to  20  years.  It  also  by  contract  with  the  makers  obtained 
entire  control  In  the  United  States  of  the  imported  raw  paper 
which  was  recognized  as  the  only  standard  paper  for  the 
manufacture  of  photographic  prlntlng-out  paper,  and  by  re- 
fusing to  sell  to  other  manufacturers  compelled  several  com- 
peting companies  to  sell  or  go  out  of  business.  It  acquired 
stock  houses  in  the  larger  cities,  which  handled  chiefly  its 
own  products,  and  by  contracts  with  other  dealers  to  whom 
it  sold  fixed  resale  prices  and  required  th^on  to  sell  Its  goods 
exclusively.  By  such  means  it  secured  control  of  from  75 
to  80  per  cent  of  the  entire  interstate  trade  in  the  articles 
in  which  it  dealt  Held,  that  such  methods  were  intended 
and  calculated  to,  and  did,  result  in  an  undue  and  unrea- 
sonable restraint  of  Interstate  trade,  and  in  securing  to  the 
Eastman  Company  a  '*  monopoly "  of  a  part  thereof,  in  vio- 
lation of  the  Sherman  Law.  U,  8,  v.  BMtman  Kodak  Co., 
226  F.,  ee.  9-^887 

81.  A  Combiiiatloii  by  Owners  and  Booking  Agents  of  Theaters, 
Vnder  Whioh  Only  Performers  Booked  by  Such  Agents  and 
Performing  in  8neh  Theaters  Will  Be  Employed,  Is  One  in 
Bestralnt  of  Trade. — ^A  combination  between  a  number  of 
vaudeville  theaters  and  their  booking  agents,  the  purpose 
of  which  is  to  keep  all  first-class  performers  for  such  thea- 

*  ters,  refuse  to  allow  them  to  act  if  they  act  in  other  theaters, 

and  refuse  to  allow  other  theaters  to  have  their  performers 
if  they  employ  other  performers,  and  refuse  to  deal  with 
performers'  agents  who  book  such  performers  elsewhere.  Is 
in  restraint  of  trade,  where  it  Is  alleged  that  outside  of  the 
circuits  into  which  such  theaters  are  arranged,  first-class 
performers  can  not  obtain  sufficient  employment  in  the  United 
States  and  Canada  to  make  a  living,  as  the  necessary  infer- 
ence is  that,  if  successful,  the  parties  to  the  combination  wiU 
control  all  first-class  performers,  and  monopolize  the  supply, 
and  thus  control  the  businesa  MarieneiU,  lAm.  v.  United 
Booking  Offtcet,  227  F.,  170.  i— 852 

ft.  The  TTse  of  "  Customers  Lists,"  by  a  lumber  Assooiatioa,  for  the 
Purpose  of  Compelling  Xanufacturers  and  Wholesale  Dealers 
in  Lumber  to  Refrain  from  Selling  to  Consumers,  an  Vndue 
Restraint  of  Trade. — ^The  Northwestern  Lumbermen's  Asso- 
ciation was  a  volunatry  membership  association,  having  as 
members  retail  lumber  dealers  in  the  States  of  Minnesota, 
Iowa,  North  and  South  Dakota,  and  a  part  of  Nebraska.  A 
principal  object  of  the  association  was  to  force  the  ultimata 
consumer  to  buy  his  lumber  from  the  regular  and  recognized 
(by  the  association)  retail  dealers  operating  in  the  vicinity 
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wbere  sncfa  lumber  waa  to  be  used,  and  to  prevent  die  manu- 
facturer of  and  wbolesale  dealer  In  lumber  from  selling  or 
Bbipplng  direct  to  consumers.  To  accompllsb  this  object,  the 
association,  among  other  things,  issued. and  furnished  to  its 
members,  so  calied  '*  Customers'  Lists."  These  lists  were 
prepared  by  the  secretary  who,  at  the  beginniag  of  each 
year,  would  send  to  each  member  a  circular  l^ter  asking  for 
a  list  of  the  manufacturers  and  wholesale  dealers  with  whom 
the  member  dealt  This  information,  when  received,  was  so 
compiled  as  to  show  the  customers  of  the  various  manufac- 
turers and  wholesale  dealers  in  the  territory  covered  by  the 
members  of  the  association.  By  exchange  of  lists,  this  in- 
formation was  extended  to  cover  the  territory  of  other  simi- 
lar organizations.  When  a  sale  or  shipment  was  made  by  a 
manufacturer  or  wholesale  dealer  direct  to  a  consumer,  the 
member  from  that  territory  would  notify  the  secretary  of  the 
sale  or  shipment,  who  thereupon  would  notify  the  customers 
of  the  offending  manufacturer  or  wholesale  dealer  in  regard 
to  the  unethical  or  irregular  shipment;  whereupon  such  cus- 
tomers would  protest  to  such  manufacture .  or ,  wbolesale 
dealer  against  such  sale  or  shipment  The  purpose  and  elQBCt 
of  su(di  use  of  the  "  Customers'  Lists  "  was  to  coerce  manu- 
facturers and  wholesale  dealers  to  refrain  from  selling  or 
shipping  lumber  direct  to  consumers.  Held,,  that  such  use 
of  such  lists  constituted  an  undue  restraint  of  interstate 
commerce,  and  will  be  enjoined,  Z7.  8,  v»  IfoUis  et  al  (not 
reported)  e— OdS 

S3«  flame-^Test  of  Is  Whether  Bestraint  Ib  Undae.— The  test  is  not 
whether  by  alleged  methods  carried  out  in  pursuance  of  a 
conspiracy  some  portion  of  interstate  commerce,  is  annihi- 
lated, but  whether  such  commerce  is  substantially  interfered 
with  or  restrained.    Ih.  0—605 

Si..8ame— Conrti  WIU  Not  Adjadloate  Extent  of,  If  Kettraint  Be 
SubstaatiaL — The  court  will  not  adjudicate  in  mathematical 
terms  the  extent  of  the  restraint  if  the  evidence  shows  that 
it  is  substantlaL    Ib.  0-995 

g|.  Samf — ^Xotives,  in  Carrying  Out  TTnlawful  Purpose,  ImmateriaL— 
It  is  immaterial  that  the  motives  of  the  defendants  in  carry- 
ing out  the  activities  described  were  of  the  best;  the  «^ 
Inquiry  being  whether  the  facts  disclosed  show  an  undue  re- 
straint of  Interstate  commerce.    Ib.  0—995 

10.  lit  Absolute  Sale,  an  Attempt  to  Control  Besale  Priee  of  Arttele 
Sold,  Is  in  Bestraint  of  Trade.— At  least  subject  to  limitations, 
a  syftem.  of  contracts  between  a  manufacturer  an4  retail 
dealers,  whereby  it  in  connection  with  absolute  sales  of  its 
product  attempts  to  control  the  resale  prices  for  a|l  sales, 
by  all  dealers,  is  a  restraint  on  trade,  invalid  both  at  common 
lawt  and«  so  faraa  it  alfecta.lnteretate.comaieree,  ,u9der  the 
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Sbennao  Law.    Ford  Motor  Co,  y.  IZniofi  Motor  8aJe$  €o^ 
244  F..  157.  e— 1009 

See  Ck>ic]UNATiONB,  ktc.,  in  Rkbtbaint  of  Tbade  ;  also  Statutes. 
BiaUT  or  ACTION.    See  Actions  and  Defenses,  6,  12,  40,  118. 
KITBBXK  TI&£S.    See  Combinations,  etc,  185. 
Riri£8  OV  LABOA  UHZONS.    See  Oombinations,  etc.,  286. 
JUL 

I,  Talidity  of  Bale. — The  sale  and  transfer  by  a  corporation  of  its 
property  and  good  will  to  another  corporation,  where  snch 
sale  was  within  its  powers,  can  mot  be  repudiated  on  the 
ground  that  the  pnrehaser  aofnlred  the  property  for  the 
purpose  of  obtaining  a  monopoly  of  the  business  and  in 
pursuance  of  an  ill^^i  combination  in  restraint  of  .trade 
Metoalf  V.  Amer.  School  Furniture  Co.,  122  F.,  115.  8—234 
8,  A  oontraet  for  sale  of  veneU,  even  if  they  are  engaged  in  inter- 
state oonuaereej  is  not  aeeessarily  void  because  the  vendors 
agree,  as  is  ordinary  in  case  of  sale  of  a  business  and  its 
good  will,  to  withdraw  from  business  for  a  specified  period. 
Cinoinnati,  dc.  Packet  Co.  v.  Bay,  200  U.  S.,  170.  ^-^07 

8.  Contract  fer  8ale  of  Goods  by  Xember  of  Combination. — ^The 
Sherman  Law  does  not  iuTalldate  or  prerent  a  recovery  for 
the  breach  of  a  collateral  contract  for  the  manufacture  and 
sale  of  goods  by  a  member  of  a  combination  formed  for  the 
purpose  of  restraining  interstate  trade  in  such  goods.  Had- 
ley  Dean  Plate  Glaet  Co.  y.  Highland  Glass  Co.,  143  F.,  242. 

diiThe  transaction  between  the  complainants  and  the  Vorthem 
Beeurltles  Company  by  which  the  former  parted  with  and 
delivered  to  the  latter,  as  a  hokliug  corporation,  certain 
shares  of  the  stock  of  the  Northern  Pacific  Railway  Com- 
pany and  received  in  exchange  certain  other  shares  of  the 
Securities  Company  stock,  held  to  be  one  of  purchase  and 
sale  of  the  Northern  Pacific  stock,  and  not  a  bailment  or 
trust  Harriman  v.  Northern  SeourUies  Co.,  197  U.  S.,  244 
Afibrming  134  F.,  331  (8—618).  8-000 

8.  8ame. — ^When  a  vendor  testifies  that  the  transaction  was  an 
unconditional  sale  and  that  he  attached  to  his  negotiations 
DO  oth^  conditions  than  that  of  price,  he  is  estopped  from 
afterwards  denying  that  this  is  a  statement  of  fftct  and 
claiming  that  be  only  swore  to  a  conclusion  of  law.    lb. 

8—711 

8.  lame^-Propevty*  delivered  under  an  executed  Illegal  eentiaet 
earn  not  be  recovered  back  by  any  party  in  pari  delicto,  and 
the  courts  can  not  relax  the  rigor  of  this  rule  where  the 
record  discloses  no  special  considerations -of  equity,  Justice, 
or  public  policy.    Ibw  8—714 
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7.  teme. — ^The  faot  that  the  eomplainanti  1a  tUs  oaie  aeted  im 

good  faith  and  without  intention  to  violate  the  law  does 
not  exempt  them  from  the  doetrine  of  in  pari  delicto.  All 
the  parties  having  supposed  the  statute  would  not  be  held 
applicable  to  the  transaction  neither  can  plead  ignorance 
of  the  law  as  against  the  other  and  the  defendant  secured 
no  unfair  advantage  in  retaining  the  consideration  volun- 
tarily delivered  for  the  price  agreed.    lb,  t — ^716 

8.  Same. — ^Where  a  vendor  after  transferring  shares  of  railway 

stock  to  a  corporation  in  exchange  for  its  shares  heoomes  a 
director  of  the  purchasing  oorporation  and  participates  In 
acts  consistent  only  vrith  absolute  ownership  by  it  of  the 
.  railway  stocks,  and  does  so  after  an  action  has  been  brought 
to  deolare  the  transaction  illegal,  his  right  to  rescind  the  con- 
tract and  compel  restitution  of  his  original  railway  shares, 
if  It  ever  existed,  is  lost  by  acquiescence  and  laches.    lb, 

«— 716 

9.  Kestrictioa  of  Bales  of  Ctoods. — ^A  manufacturer,  a  corporation. 

and  its  employee  restricted  the  sales  of  its  products  to  those 
who  refrained  from  dealing  in  the  commodities  of  its  com- 
petitors by  fixing  the  prices  of  Its  goods  to  those  who  did 
not  thus  refrain  so  high  that  th^r  purchase  was  unprofit- 
able, when  it  reduced  the  prices  to  those  who  declined  to 
deal  in  the  ware  of  its  competitors  so  that  the  purchase 
of  the  goods  was  profitable  to  them.  The  plaintiff  applied 
to  purchase,  but  refused  to  refrain  from  handling  the  goods 
of  the  corporation's  competitors,  and  sued  it  for  damages 
caused  by  the  refusal  of  the  defendants  to  sell  their  commod* 
itles  to  him  at  prices  which  would  make  it  profitable  for  him 
to  buy  them  and  sell  them  again«  Held,  the  restriction  of 
their  own  trade  by  the  defendants  to  those  purdiaaers  who 
declined  to  deal  In  the  goods  of  their  competitors  was 
not  violative  of  the  Sherman  Law.  WhitweU  v.  OwUinenUa 
Tobacco  Co.,  125  F.,  454.  1—271 

10.  flame. — The  owner  of  goods  may  dictate  the  prices  at  which 

he  will  sell  them,  and  the  damages  which  are  caused  to 
an  applicant  to  buy  by  the  refusal  of  the  owner  to  sell  to 
him  at  prices  which  will  enable  him  to  resell  them  at  a 
profit  constitute  no  legal  injury,  and  are  not  actionable^ 
because  they  are  not  the  result  of  any  breach  of  duty  or  of 
contract  by  the  owner.    lb.  8—279 

11.  Of  Business  and  €k>od  WilL — ^The  sale  of  a  business  and  the 

good  will  pertaining  to  it,  and  an  agreement,  within  reason- 
able limitations  as  to  time  and  territory,  not  to  enter  into 
competition  with  the  purchaser,  when  made  as  a  part  of 
the  sale  of  the  business  ,and  not  as  a  device  to  control  com- 
merce, iB  not  within  the  Sherman  Law,  but  such  act  ren- 
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den  nnlawfol  every  contract,  combination,  or  conspiracy 
which  directly  or  necessarily  operates  In  restraint  of  trade 
between  the  States  without  regard  to  the  form  which  the 
transaction  takes.  Dariua  Cole  Trangp.  Co.  t.  White  Star 
Line,  186  F.,  65.  4—87 

It.  teme— Illegal  Contraots— lease  ef  VeneL— Libelant  and  re- 
spondent were  both  owners  of  steamers  running  regularly 
between  Detroit  and  Toled6,  and  for  a  number  of  years  had 
operated  under  a  pooling  arrangement  which  gave  them  a 
monopoly.  At  the  expiration  of  such  arrangement,  libelant 
sold  one  of  Its  boats  and  leased  the  other  to  respondent  for 
a  term  of  three  years  to  be  run  between  such  two  points,  and 
at  the  same  time  transferred  Its  good  will,  and  agreed  not 
to  engage  in  competition  during  the  term.  The  rental  re- 
served was  more  than  the  steamer  could  have  earned  op- 
erated Independently.  HeM,  on  the  evidence,  that  the  domi- 
nant purpose  of  the  parties  was  to  enable  respondent  to 
maintain  Its  monopoly  of  the  business,  and  that  the  lease 
was  void  as  In  violation  of  Sherman  Law,  and  rent  could 
not  be  recovered  thereon.    Ih.  4 — 38 

IS.  Vendors  Hot  Forbidden  to  Fix  Prices  and  Terms  of  Sale  of  Coal 
Thereby. — A  coal  company  engaged  In  mining  and  soling  Its 
coal  Is  not  prohibited  by  the  Sherman  Law,  or  by  the  law, 
from  refusing  to  sell  Its  coal,  from  selecting  Its  customers, 
from  fixing  the  price  and  terms  on  which  It  will  sell  Its 
product,  or  from  selling  to  different  customers  for  different 
prices  and  on  different  terms.  Union  Pacific  Coal  Co,  v. 
Cr.  fi.,  178  F.,  789.  8—784 

14.  Of  Articles  Made  by  Seoret  Frooess.— The  exemption  from  the 

conmion-law  rule  against  monopoly  and  restraint  of  trade,  and 
the  provisions  of  the  Sherman  Law,  which  has  been  ex- 
tended to  contracts  affecting  the  sale  and  resale,  the  use, 
or  the  price  of  articles  made  under  a  patent,  or  productions 
covered  by  a  copyright,  does  not  extend  also  to  articles  made 
under  a  secret  process  or  medicine  compounded  under  a  pri- 
vate formula.    Park  d  Sons  Co.  v.  Hartman,  158  F.,  29. 

S— 236 

15.  Same — Seeret  Process  or  Formula. — ^Whlle  the  owner  of  a  patent 

or  copyright  Is  protected  in  his  exclusive  right  by  the  statute 
which  gives  him  a  monopoly,  there  Is  no  statute  which  pro- 
tects one  who  makes  or  vends  an  article  which  Is  made  by 
a  secret  process  or  private  formula,  nor,  so  long  as  he  keeps 
his  process  secret,  can  he  bring  himself  within  the  principle 
of  the  statute  which  grants  a  temporary  monopoly  In  con- 
sideration of  the  full  publication  of  the  invention  or  work. 
lb.  8—236 

li.  A  sale  of  license  of  a  patented  artiole,  with  a  ooveaant  not  to 
eompete»  made  as  an  ordinary  incident  to  enhance  the  value 
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of  the  thins  ^nvoFed,  was  not  within  ShennamLswr  BIouiU 
Mfg,  Co,  V.  Yale  d  Toume  Mfg.  Co.,  166  F.,  55a  S— 579 

17.  Ateolute,'  Can  Hot  by  Hotioe,  be  ConTerteA  into  QiAliied,  or 
MMTt  licenie  to  Vft.— Attaching  a  notice  to  a  [Mtented  artide 
which  states  that  the  article  is  licensed  for  sale  and  use  at 
a  specified  price,  that  a  purchase  is  an  aooeptance  of  the 
conditions!  and  that  all  rights  revert  to  the  patentee  in  the 
event  of  a  violation  of  the  restriction,  can  net  convert  an 
otherwise  apparently  unqualifld  sale  into  a  mere  license  to 
use  the  invention.  Bauer  d  (He  v.  0*Donnell,  57.  L.  Ed., 
1041.  »-800 

II.  8an&-^AItempt  so  to  Control,  but  an  Attempt  to  Xztead  Bight 
to  Vend.— Where  the  transfer  of  the  patented  article  is  fnll 
and  complete,  an  attempt  to  reserve  the  right  to  fix  the  price  at 
which  it  shall  be  resold  by  the  vendee  is  futile  under  the 
gftatutie.  It  is  not  a  license  for  Qualified  use  but  an  attempt 
to  unduly  extend  the  right  to  vend.  Henry  v«  Diok  Co.,  224 
U.  S.,  1,  distinguished.    lb.,  229  U.  S.,  1&  6—809 

19..  Abiolnte  and  Conditional,  in  Attempt  to  Shforoe  Resale  'Prioe  of 
Patented  Artiole.— There  is  an  absolute  as  distinguished  from 
a  conditional  sale  of  patented  articles  by  the  manufactuMr, 
the  dominant  character  of  the  dealing  being  one  of  sale  with 
attempt  to  provide  and  enforce  resale  price,  and  title  being 
reserved  in  the  manufacturer  only  till  full  purchase  price 
1b  paid,  with  right  of  possession  only  in  case  of  default  in 
such  payment,  manifestly  only  to  enforce  payment,  and  the 
manufacturer  being  under  no  obligation  to  take  back  the 
articles,  though  the  parties  are  styled  manufacturing  licensor 
and  dealer  licensee,  and  the  contract  In  terms  grants  right 
and  license  to  use  and  vend  the  articles  within  specified 
territory,  the  manufacturer  agreeing  to  sell  its  products  to 
the  dealer,  and  he  agreeing  to  purchase  the  articles  at  speci- 
fied times,  and  It  being  provided  that  he  is  in  no  way  the 
legal  representative  or  agent  of  the  manufacturer,  and  it 
being  stipulated  that  he  shall  pay  a  certain  amount  as  agreed 
damages  for  each  failure  to  observe  the  agreement  to  main- 
tain resale  prices.  Ford  Motor  Co,  v.  Union  Motor  8(Ue9  Co^ 
244  F.,  156.  9^-ieiO 

M.  lame — Charaoter  of,  Betermined  by  Bominaat  Intent  of  Parties. — 

In  determining  whether  a  -  ale  of  an  article  is  conditional  or 

absolute,  courts  will  look  to  the  dominant  intention  of  the 

parties.    Ih,  9— lOU 

llAJtm  AVD  IXIZinUL 

L.  Itereaaoaable  learehei — lubpcma  Ihiees  Teeam'— Righti  of  aa 
Ageatr-A  ettbpanui  dttooe  ieewn  oommanding  the  secretary 
and  treasurer  of  a  corporation  supposed  to  have  violated  the 
Shennan  Law  to  testify  and  give  evidence  before  the  grand 
Jnry^  and  to  bring  with  him  .and  pceduoe  nuuMvoaa  agree- 
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ments,  letters,  telegrams,  reports,  and  other  wrlttngs,  de- 
scribed generlcally,  in  effect  Including  all  the  cowcspondence 
and  documents  of  his  corporation  originating  since  the  date 
of  Its  organisation,  to  which  nineteen  other  named  corpora- 
'  tions  or  persons  were  parties,  for  the  purpose  of  enabling  the 
district  attorney  to  establish  a  violation  of  sudi  act  on  the 
part  of  the  witnesses*  principal,  constituted  an  unreasonable 
search  and  selsure  of  papers,  prohibited  by  Fourth  Amaid- 
ment  to  the  Constitution.    In  re  Hale,  139  F.,  4M.      »— 804 

t.  iame.— A  eorporatloB  oharged  with  a  Tlolation  of  the  ShermaB 
law  Is  entitled  to  Immanity  under  the  Fourth  Amendment 
to  the  CJonstltutlon  firom  such  an  unreasonable  seareh  and 
seisure  as  the  compulsory  production  before  a  grand  Jury, 
uildtr  a  subpcBna  daces  tecum,  of  all  understanilngs,  con- 
tracts, or  correspondence  between  such  corporation  and  six 
other  companies,  together  with  all  reports  and  accountb 
rendered  by  such  companies  from  the  date  of  the  orgaalaa- 
tlon  of  the  corporation,  as  well  as  all  letters  received  4>y  that 
corporation  since  Its  organisation,  from  more  than  >one  doeen 
different  companies,  situated  In  seven  different  States.  Hale 
V.  Henka,  201  U.  S.,  48.  %-^4 

S.  The  learch  and  leisure  clause  of  the  Fourth  Amendment  was  not 
Intended  to  Interfere  with  the  power  of  courts  to  compel  the 
production  upon  a  trial  of  dooumentaTy  evidence  throifgh  a 
$ubpcma  duces  tecum,    lb,  t— 004 

4*  The  protection  against  unreasonable  searches  and  seizure  af- 
forded by  the  Fourth  Amendment  to  the  Constitution  can  not 
ordinarily  be  invoked  to  Justify  the  refusal  of  an  officer  of 
a  corporation  to  produce  its  books  and  papers  in  obedience 
to  a  9Ubpcma  duces  tecum,  Issued  In  aid  of  an  investigation 
by  a  grand  Jury  of  an  alleged  violation  of  the  Sherman.  Law, 
by  such  corporation.    lb,  t— 006 

f.  In  a  suit  in  equity  brought  by  the  United  States  to  enjoin  the 
carrying  cut  of  a  contract  or  combination  In  restraint  of 
interstate  commerce,  under  the  Sherman  Law,  there  can  be 
no  seisure  of  goods  in  course  of  transportation  pursuant  to 
the  unlawful  contract.  Such  seisure  can  only  be  made  under 
the  sixth  section  of  the  act,  which  authorises  seisnres  and 
condemnation  by  like  proceedings  to  those  provided  in  cases 
of  property  Imported  Into  the  United  States  contrary  to  law. 
U.  '8,  V.  Addyston  Pipe  d  Ste^  Co.,  85  F.,  271.  1—778 

f.  Ihireasonable  Searches— Subpoena  Duces  Tecum.— The  Fourth 
Amendment,  prohibiting  unreasonable  searches  and  selsures, 
dlTords  no  protection  to  a  witness  for  his  refusal  to  produce 
books  and  papers  admittedly  In  his  possession  In  obedience  to 
a  subpoena  duces  tecum  Issued  by  a  court  of  equity.  U.  F.  v. 
TermUua  R.  Asttn,  148  F^  480.  ^9-40 
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tXC<NnA&T  BOYCOTT. 

L  TlM  eoereitB  or  attempted  eoereloB  of  the  eutoacn  of  a  person 
who  la  being  boycotted,  to  refrain  from  dealing  with  him, 
by  threats  that,  unless  they  do,  they  thema^Tes  will  be  boy- 
cotted, if  carried  into  effect  constitutes  a  "secondary  boy- 
cott'*   Gfompert  v.  Bucks  Stave  d  Ban^e  Co,,  221  U.  S^  437. 

4—778 
.  t.  The  einmlatioii  ^y  an  atioeiatioa  amoBg  its  members  of  a  blaek- 
11st  against  certain  persons  and  also  among  persons  not  mem- 
bers thereof,  and  the  notifying  of  non-members  that  they 
most  refrain  from  doing  business  with  the  persons  bUu^- 
listed,  or  they,  too,  would  be  blacklisted,  soch  action.  If 
carried  into  effect  against  non-members,  would  constitute  a 
secondary  boycott  and  would  be  illeigaL  IX  S.  t.  King,  220 
F.,  279.  0—420 

See  iUto  BoTCOTT. 
gSLV-IHCBOIIHATIOH. 

1.  PxlYilege  Against,  is  Personal.— The  priyl]^;e  against  self- 
incrimination  is  personal  to  a  witness  and  cannot  be  ayaUed 
of  by  a  corporation,  to  Justify  withholding  its  books,  cor- 
respondence, and  accounts,  or  closing  the  mouths  of  its  serv- 
ants and  agents  as  witnesses.  Simam  y.  American  Tob.  Co^ 
192  P.,  664.  4-^71 

t.  Party  Sntitled  to  Protection  Against,  in  Proceeding  te  Punish  for 
Criminal  Contempt — In  criminal  proceedings  for  contempt  the 
party  against  whom  the  proceedings  are  instituted  is  en- 
titled to  the  protection  of  the  constitutional  provisions 
against  self-incrimination.  Oofnper$  v.  Bucks  Stove  d  Range 
Co.,  221  U.  S.,  444.  4— 78S 

tEPA&ATE  ACTS  AND  GOHTaACT& 

1.  While  a  Single  Contract  May  Be  Legal,  It  Xay  Be  a  Step  in  a 
Criminal  Plot. — ^While  no  one  of  a  number  of  contracts  con- 
sidered severally  may  be  in  restraint  of  trade,  each  of  a 
series  of  innocent  contracts  may  be  a  st^  in  a  concerted 
criminal  plot  to  restrain  interstate  trade,  and,  if  so,  may 
thereupon  become  unlawful  under  the  Sherman  Law.  U.  S. 
V.  Beading  00.,  226  U.  S..  857.  4—725 

S.  Same— Acts  Absolutely  Lawful  Xay  Be  Steps  in  a  Criminal  Plot 
lb.  4r-725 

8.  Same — Separate  Acts  Xay  Be  Legal  Under  State  Law,  but  Parts 
of  Illegal  Combination. — ^Although  separate  acts  of  the  defend- 
ants may  be  legal  under  the  State  law,  when  considered 
alone,  they  may,  when  taken  together,  become  parts  of  an 
illegal  combination  under  the  Sherman  Law,  which  it  is  the 
duty  of  the  court  to  dissolve.    lb,  4 — 7S1 

SEPABATE  TBIAL.    See  Tbjal. 
SHUrOLES.    See  Combinations,  ksc^  90,  374,  375w 
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BOVTH  CABOUVA  DISPSNSABY  LAWS.    See  Lawmatelm  T.  Btmnt, 
60  F.,  906  (1—588). 

8?£CI7ZC  FEKFO&ICANCK    See  Gontkacts,  7. 

SPECULATIVE  9AJCAQES.    See  Dauaqes,  2. 

STATES. 

X.  Bight  to  Create  Corporations— Interstate  Commeree.— A  State  earn 
not  invest  a  corporation  organized  under  its  laws  with  the 
power  to  do  acts  in  the  corporate  name  whioh  would  operate 
to  restrain  interstate  commeroe.  U.  S.  v.  Northern  Securities 
Co,,  120  F.,  721.  S— 216 

S.  Same. — ^Ho  State  can,  by  merely  creating  a  corporation,  or  in  any 
other  mode,  project  its  authority  into  other  States,  so  as  to 
prevent  Congress  from  exerting  the  power  it  possesses  under 
the  (Constitution  over  interstate  and  international  commeroe, 
or  so  as  to  exempt  its  corporation  engaged  in  interstate 
commerce  from  obedience  to  any  rule  lawfully  established 
by  Congress  for  such  conmierce;  nor  can  any  State  give  a 
corporation  created  under  its  laws  authority  to  restrain 
interstate  or  international  commerce  against  the  will  of  the 
nation  as  lawfully  expressed  by  Congress.  Every  corpora- 
tion created  by  a  State  is  necessarily  subject  to  the  supreme 
law  of  the  land.  Northern  Securities  Co,  v.  United  States, 
193  U.  S.,  197  (Harlan,  Brown,  McKenna,  Day).  S-^841 

S.  Bight  to  Create  Corporations— Injunction  in  Horthem  Securities 
Case  no  Invasion. — ^The  enforcement  of  the  provisions  of  the 
Sherman  Law  by  a  Federal  court  decree  enjoining  a  cor- 
poration organized  in  pursuance  of  a  combination  of  stock- 
.  holders  in  two  competing  interstate  railway  companies  for 
the  purpose  of  acquiring  a  controlling  Interest  in  the  capital 
stock  of  such  companies,  from  exercising  the  power  acquired 
by  such  corporation  by  virtue  of  its  acquisition  of  such  stock, 
does  not  amount  to  an  invasion  by  the  Federal  Ctovemment 
of  the  reserved  rights  of  the  States  creating  the  several  cor- 
porations. Northern  Securities  Co.  v.  United  States,  193 
U.  S.,  197  (48  L.  ed.,  679).  8—842 

€»  Jurisdiction  of  Federal  Courts. — A  State  is  not  a  citizen  within 
the  meaning  of  the  provisions  of  the  Ck>nstltutlon  or  acts 
of  Ck>ngress  regulating  the  Jurisdiction  of  the  Federal  courts. 
Minnesota  v.  Northern  Securities  Co,,  194  U.  S.,  48.  S— 633 
f.  Same. — ^A  State  can  not  maintain  an  action  in  equity  to  restnUn 
a  eorporation  from  violating  the  provisions  of  the  Sherman 
Law  on  the  ground  that  such  violations  by  decreasing  com- 
petition would  depreciate  the  value  of  its  public  lands  and 
enhance  the  cost  of  maintaining  its  public  institutions,  the 
damages  resulting  from  such  violations  being  remote  and 
indirect  and  not  such  direct  actual  injury. aa  is  provided  for 
In  section  7  of  the  act    lb.  S-W4 
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t.  State  CorpoTfttiomi — ^Fower  of  Congnu. — Oongress  hts  mo  am- 
thoTlty,  under  the  commerce  clause  or  any  other  proYiaion 
of  the  Gonstitatlon,  to  limit  the  rl^ ht  of  a  eorporatton  ore- 
ated  by  a  State  in  the  aeqnliltlon,  eontrol,  and  dlspositlom 
of  property  in  the  leveral  States,  and  it  is  immaterial  that 
such  property,  or  the  products  thereof,  may  become  the  sub- 
jects of  Interstate  commerce;  and  it  is  apparent  that  by 
the  Sherman  Law  €k>ngress  did  not  intend  to  declare  that 
the  acquisition  by  a  State  corporation  of  so  large  a  part  of 
any  specif  of  property  as  to  enable  the  owners  to  control 
the  traffic  therein  among  the  several  States  constituted  a 
criminal  offense.    In  re  Greene,  52  P.,  104.  1—55 

7.  State  OorporatioBi— Interstate  Commerce— Power  of  CoBfress.— 
Franchises  of  a  corporation  chartered  by  a  State  are,  so  far 
as  they  InvolYe  questions  of  interstate  commerce,  exercised 
in  subordination  to  the  power  of  Congress  to  regrnlate  such 
commerce.  While  Congress  may  not  have  general  visitatorial 
power  over  State  corporations,  its  powers  in  vindication  of  its 
own  laws  are  the  same  as  if  the  corporation  had  been  created 
by  an  act  of  Congress.    Hale  v.  Henkel,  201  U.  S.,  48.     S— 874 

S.  State  courts  are  without  JuTlsdlctlon  of  a  suit  to  recover  damages 
under  section  7  of  the  Sherman  law.  lA>ewe  v.  Lawlor,  180 
F..  633.  «-«68 

».  A  State  is  neither  a  "person"  nor  a  "corporation,"  within  the 
meaning  of  the  Sherman  Law,  and  the  provisions  of  tliat  act 
are  not  applicable  to  the  case  where  the 'State  by  its  laws 
assumes  a  monopoly  of  the  trafflc  in  intoxloatlng  liquors. 
Lotoenstein  v.  Evans,  00  P.,  908.  1 — 586 

10.  Where  an  action  is  brought  against  the  offlcials  of  a  State  under 

section  7  of  the  Sherman  Law,  to  recover  damages  for  acts 
done  under  authority  of  a  State  statute  which  gives  the  State 
an  entire  monopoly  of  the  traffic  in  intoxicating  liquors  (act 
S.  C,  Jan.  2,  1895),  the  State  Itself  is  a  necessary  party 
thereto,  and  consequently  the  Federal  courts  would  have  no 
Jurisdiction  of  the  action,    lb,  1 — OQS 

11.  Xanufacturers  Within  a  State.— The  Sherman  Law  has  no  refer- 

ence to  the  mere  manufacture  or  production  of  articles  or 
commodities  within  the  limits  of  the  several  States.  North' 
em  Securities  Co,  v.  United  States,  193  U.  S.,  197.      S— 4189 

'STATS  VECXSIOirS. 

Duty  of  Federal  Court  to  follow  Arises  Only  Where  Decision  is  by 
Court  of  last  Resort.- The  obligation  of  a  Fedenil  court  to 
follow  the  decisions  of  State  courts  does  not  arise  unless  the 
State  court  is  a  court  of  last  resort,  particularly  where  the 
opinions  of  the  lower  courts  are  not  harmonious  or  numerous 
and  old  enough  to  show  a  settled  rule.  U.  8.  TeL  Co.  v.  Cen- 
"       tral  Union  TeL  Co.,  202  F.,  09.  4--884 

8TATI  XOHOFOUES.    See  States,  a 
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Oonf omity  to.  Does  Hot  Ciror  Znatnietiiiff  Jnrj.— The  Federal 
0Qiif6nnlty  statute  (ReT.  Stat,  sec.  914),  proYiding  for 
conforming  the  procedure  in  the  Federal  courts  to  that  In 
the  State  courts  in  civil  actions  at  law,  does  not  cover  in- 
structing the  Jury.  8teer$  t.  U.  S.,  182  F.,  lU  4  iiO 
tXATimS. 

L 

Ths  Shxbman  Aifn-TKun  Law. 

(Act  of  July  2,  1880;  26  Stat,  209.) 

i.  ConstUtaianalUy. 

1.  Is  a  Legitimate  Szeroiie  of  tho  Power  of  Co]igrest.~The  Sherman 
Law  is  a  Intimate  exercise  of  the  power  of  Congress  over 
interstate  commerce,  and  a  valid  regulation  thereof.  U.  8, 
V.  JoifU  Traffic  A«^i»,  171  U.  S.,  606.  1—869 

S.  Constitutionality  of  Penal  Provitioat. — ^The  penal  provisions  of 
the  Sherman  Law,  making  it  a  misdemeanor  to  engage  in 
any  combination  or  conspiracy  in  restraint  of  interstate 
commerce  or  to  monopolize  or  attempt  to  monopolize  any 
part  of  such  commerce,  are  constitutionaL  U,  S.  v.  Ameri- 
can N€tval-8tores  Co.,  186  F.,  504  4—61 

S.  Talidlty  of  Oriminal  Provlsioni.— The  Sherman  Law  Is  primarily 
a  criminal  statute,  prohibiting  certain  acts  as  unlawful 
restraints  and  mom^Mlies  of  interstate  trade  and  commerce 
and  prescribing  the  punishment  therefor,  the  jurisdiction 
conferred  on  circuit  courts  as  courts  of  equity  by  section  4 
to  "  prevent  and  restrain  violations  of  this  act "  being  made 
dependent  on  the  preceding  criminal  sections  and  confined 
to  preventing  the  carrying  out  of  that  which  is  declared 
in  the  prior  sectioxis  to  be  criminaL  Therefore  every  de- 
cision of  the  courts  sustaining  an  injunction  granted  under 
such  section  has  necessarily  determined  that  the  preceding 
sections  are  valid,  and  that  the  things  enjoined  were  crimes, 
and  in  view  of  the  numerous  decisions  of  the  Supreme  Court 
upholding  such  injunctions  the  validity  of  the  criminal  sec- 
tions is  no  longer  open  to  question  in  the  inferior  courts. 
U.  8.  V.  8ioift,  188  F..  96.  4—298 

4*  Is  Hot  Vnconftitational  on  Its  Criminal  Side. — ^There  is  no  such 
vagueness  in  the  Sherman  Law  as  to  render  it  Inoperative 
on  its  criminal  side,  because  only  such  contracts  and  com- 
binations are  within  the  law  as,  by  reason  of  intent,  or  of 
the  inherent  nature  of  the  contemplated  acts,  prejudice  the 
public  interests  by  unduly  restricting  competition,  or  unduly 
96820"— 18 27 
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obstrncting  the  course  of  trade.    Ntuh  ▼.  tJ.  S.,  2229  It.  8., 
873 ;  57  L.  Ed.,  1282.  fr— 230 

I.  Is  Hot  Vacoaatttutloiial  for  Xndellnltetietf. — The  Sherman  Law 
making  it  a  criminal  offense  to  make  any  contract  or  en- 
gage In  any  combinaton  or  conspiracy  in  restraint  of  inter- 
state trade  or  commerce,  or  to  monopolize,  or  attempt  to 
monopolize,  or  conspire  with  any  person  to  monopolize,  ahy 
part  of  such  trade  or  commerce,  is  not  unconstitutional  for 
indeflniteness  in  so  far  as  sought  to  form  the  basis  of  a 
criminal  prosecution.    U.  S.  v.  WiMloio,  195  F.,  583.    6 — ^178 

t.  Is  a  Valid  Criminal  Statute.— The  Sherman  Law  making  it  « 
criminal  offense  to  make  any  contract  or  engage  in  any 
combination  or  conspiracy  In  restraint  of  Interstate  trade 
or  commerce,  or  to  monopolize  or  attempt  to  monopolize  or 
conspire  with  any  other  person  or  persons  to  monopolize  any 
part  of  such  trade  or  commerce,  is  a  valid  criminal  statute, 
sufficiently  clear  in  Itself  to  inform  the  accused  of  the  nature 
and  cause  of  the  accusation  against  him,  and  criminal  prose- 
cutions under  it  do  not  deprive  the  defiendants  of  liberty 
or  property  without  due  process  of  law.  17.  8,  v.  Pattetson 
et  al„  201  F.,  715.  5—28 

7.  Is  Not  VnconstitutioaaL — Sections  1  and  2  of  the  Sherman  Law 

are  not  unconstitutional  because  of  Indeflniteness.  V.  8.  v. 
Veto  Departure  Mfg.  Co.,  204  F.,  114.  5—156 

f .  Construction  and  operation^In  general, 

8.  Aet  Operates  on  XonopoUes  in  Interstate  Conuneree,  and  Hot 

Because  Conunodity  is  a  Heoessary  of  Life. — The  monopoly 
and  restraint  denounced  by  the  Sherman  Law,  "to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," are  a  monopoly  in  interstate  and  international  trade 
or  commerce,  and  not  a  monopoly  in  the  manufacture  of  a 
necessary  of  lifie.    V.  8.  v.  B.  O.  Knight  Co^  156  U.  S.,  1. 

1—870 
••  The  statute  is  not  limited  to  eontraots  or  oorabinatiens  which 
monopolize  interstate  commerce  in  any  given  Oommodity,  but 
seeks  to  teach  those  which  directly  restrain  or  impair  the 
freedom  of  interstate  trade.  The  law  reaches  combinations 
which  may  fall  short  of  complete  control  of  a  trade  or  busi- 
ness, and  does  not  await  the  consolidation  of  many  small 
combinations  into  the  huge  "  trust  '*  which  shall  control  the 
production  and  sale  of  a  commodity.  Ohemtpeake  d  O,  Fuel 
Co.  V.  United  States,  115  F.,  610,  624.  ft— 168 

10.  Cemmon  Carriers  Hot  Included  Witiiin  the  Statate.— It  was  not 
the  intention  of  Ck>ngress  to  include  common  carriers  sub- 
ject to  the  act  of  February  4,  1687,  within  the  provisions  of 
the  Sherman  Law,  which  is  a  special  statute^  r^latliig  to 
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CfomblDatlonii  in  the  form  of  trnsts  and  conspiracies  in  re- 
straint of  trade.     U,  B.  v.  Trana-Mo.  Ft,  A$9n,,  68  F.,  440. 
Case  reversed,  166  U.  S.,  290  (1—648).  1--80 

IL  Applies  to  Oomiaoit  Carriers  by  Kailroadt— Contraets  Affeeting 
Katei. — ^The  provisions  respecting  contracts,  combinations,  and 
conspiracies  in  restraint  of  trade  or  commerce  among  the 
several  States  or  with  foreign  countries,  contained  in  the 
Sherman  Law,  apply  to  and  cover  common  carriers  by  rail- 
road; and  a  contract  between  them  in  restraint  of  such 
trade  or  commerce  is  prohibited,  even  thongh  the  contract  is 
entered  into  between  competing  railroads,  only  for  the  pur- 
pose of  thereby  affecting  traffic  rates  for  the  transportation 
of  persons  and  property.  U,  S.  v.  Trana-Mo,  Ft.  ^««n.,  166 
U.  S.,  290.  1—648 

It.  Act  Applies  to  All  Contraets  in  Xestraint  of  Interstate  or  For- 
eign Commeroe— Hot  Confined  to  Unreasonable  Kettrainti. — 
The  prohibitory  provisions  of  the  Sherman  Law  apply  to  all 
contracts  in  restraint  of  interstate  or  foreign  trade  or  com- 
merce without  exception  or  limitation ;  and  are  not  confined 
to  those  in  which  the  restraint  is  unreasonable.    Ih.      1 — 682 

IS.  Aet  Aimed  at  All  Restraints — Aeasonableness  of  Restraints  Zm- 
materiaL — The  act  of  Congress  is  aimed  against  all  restraints 
of  interstate  commerce,  and  its  purpose  is  to  permit  com« 
merce  between  the  States  to  flow  in  its  natural  channels, 
nnrestricted  by  any  combinations,  contracts,  conspiracies,  or 
monopolies  whatsoever.  The  reasonableness  of  the  restric- 
tions in  a  given  case  is  immaterial.  U,  8,  v.  HopMna,  82  F., 
529.  1—725 

Heversedf  171  U.  S.,  579   (1—941). 

14.  test  of  TaUdity  of  Contract  or  Combination  Under  the  Sherman 

law. — ^The  test  of  the  violation  of  the  Sherman  Law,  by  a 
contract  or  combination,  is  its  effect  upon  competition  in 
conmoerce  among  the  States.  If  its  necessary  effect  is  to 
stifle  or  to  directly  and  substantially  restrict  interstate 
commerce,  it  falls  under  the  ban  of  the  law,  but  if  it  pro- 
motes, or  only  incidentally  or  indirectly  restricts,  competi- 
tion, while  its  main  purpose  and  chief  effect  are  to  promote 
the  business  and  increase  the  trade  of  the  makers,  it  is  not 
denounced  or  avoided  by  that  law.  PhiUipa  v.  lola  Portland 
Cement  Co,,  125  F.,  593.  S— 284 

15.  The  Sherman  Law  is  not  intended  to  affect  contracts  which  have 

only  a  remote  and  indirect  bearing  on  commerce  between  the 
States.    Field  v.  Bctrber  AapJialt  Paving  Co.,  194  U.  S.,  6ia 

1^-555 

IS.  The  Sherman  Law  does  not  apply  to  a  eontraot  or  eombination 

relating  to  the  business  of  mannfacttiring  within  a  State. 

Bobinson  v.  Suburban  Brick  Co^  127  F^  804.  S— 812 
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17.  The  Sherman  Law  doei  not  and  could  not  constitutionally  affeet 

any  monopoly  or  contract  In  restraint  of  trade,  unlets  it  inter- 
feres directly  and  substantially  with  interstate  commerce,  or 
commerce  with  foreign  nations.  V.  S.  Y.  Addy$ton  Pipe  d 
Steel  Co.,  78  F.,  712.  1-^630 

18.  Any  acrreement  or  combination  i^hioh  directly  operates,  not  alone 

upon  the  manufacture,  but  upon  the  sale,  transportation,  and 
deliyery  of  an  article  of  interstate  commerce  by  preyenting  or 
restricting  its  sale  thereby  r^ulates  interstate  commerce  to 
that  extent,  and  thus  trenches  upon  the  power  of  the  national 
legislature  and  violates  the  statute.  Addyetan  Pipe  d  Steel 
Co.  V.  U.  fif..  175  U.  S.,  211.  1—1009 

18.  Sffect  of  the  Sherman  Law  Upon  Contracts  in  Bestraint  of  Trade 
Which  at  Common  Law  Were  Hot  Vnlawf uL — The  effect  of 
the  Sherman  Law  is  to  render  contracts  in  restraint  of 
trade,  as  applied  to  interstate  commerce,  unlawful  in  an 
affirmative  or  positive  sense,  and  punishable  as  a  misde- 
meanor, and  also  to  create  a  right  of  civil  action  for  dam- 
ages In  favor  of  persons  injured  thereby,  and  a  remedy  by 
injunction  in  favor  both  of  private  persons  and  the  public 
against  the  execution  of  such  contracts  and  the  maintenance 
of  such  trade  restraints.  U.  S.  v.  Addyeton  Pipe  d  Steel  Oo.^ 
85  P.,  271.  1—772 

80.  Test  of  Legality. — ^The  Sherman  Law  declaring  all  contracts  and 

combinations  illegal  if  in  restraint  of  trade  or  conunerce 
among  the  States  does  not  leave  to  the  courts  the  consid- 
eration of  the  question  whether  the  restraint  is  or  is  not 
unreasonable  and  such  as  would  have  rendered  the  contract 
invalid  at  common  law.  The  only  question  in  each  case 
where  the  validity  of  a  contract  or  combination  under  the 
law  is  involved  is  whether  or  not  its  necessary  effect  is  to 
restrain  interstate  conmierce.  C?iesapeake  d  Ohio  Fuel  Co. 
V.  U.  fif.,  115  F..  610.  8—161 

81.  Same. — ^The  test  of  the  violation  of  the  Sherman  Law  by  a  con- 

tract or  combination  is  its  effect  upon  competition  in  com- 
merce among  the  States.  If  its  necessary  effect  is  to  stifle 
or  to  directly  and  substantially  restrict  Interstate  commerce, 
it  falls  under  the  ban  of  the  law,  but  if  It  promotes,  or  only 
incidentally  or  indirectly  restricts,  competition,  while  its 
main  purpose  and  chief  effect  are  to  promote  the  business 
and  increase  the  trade  of  the  makers,  it  is  not  denounced  or 
avoided  by  that  law.  Phillips  v.  lola  Portland  Cement  Co^ 
125  F.,  593.  »— 284 

88.  Construction — ^Act  Includes  Every  Combination  which  Directly 
and  Substantially  Eestricts  Interstate  Commerce. — The  geii> 
erality  of  the  language  used  in  the  Sherman  Law,  declaring 
illegal  "every  contract,  combination,  or  conspiracy  in  re- 
ftraint  of  trade  or  oonunerce  among  the  several  States  or 
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with  foreign  nations,*'  Indicates  the  purpose  of  Congress  to 
include  in  the  prohibition  every  combination  which  directly 
and  substantially  restricts  interstate  commerce,  whatever  its 
form.     V.  8.  v.  Northern  Securities  Co.,  120  F.,  721.      «— 215 

tt.  Same. — ^The  Sherman  Law  applies  to  interstate  carriers  of 
freight  and  passengers,  and  any  contract  or  combination 
which  directly  and  substantially  restricts  the  right  of  such 
a  carrier  to  fix  its  own  rates,  independently  of  its  natural 
competitors,  places  a  direct  restraint  upon  Interstate  com- 
merce, in  that  it  tends  to  prevent  competition,  and  is  in  vio- 
lation of  the  act,  whether  the  rates  actually  fixed  be  reason- 
able or  unreasonable.    Ih.  % — ^220 

M.  Same. — ^The  Sherman  Law  embraees  and  declares  to  be  illegal 
every  contract,  combination,  or  conspiracy,  in  whatever  form, 
of  whatever  nature,  and  whoever  may  be  parties  to  it,  which 
directly  or  necessarily  operates  In  restraint  of  trade  or  com- 
merce among  the  several  States  or  with  foreign  nations. 
Northem  SeourUies  Co.  v.  United  States,  183  U.  S.,  107. 
(Harlan,  Brown,  McKenna,  Day).  S--839 

89.  That  act  has  no  reference  to  the  mere  manufacture  or  production 
of  articles  or  commodities  within  the  limits  of  the  several 
States,    n.  8—161 

86.  The  act  is  not  limited  to  restraints  of  interstate  and  inter- 

national trade  or  commerce  that  are  unreasonable  in  their 
nature,  but  embrace  all  direct  restraints,  reasonable  or  un- 
reasonable, imposed  by  any  combination,  conspiracy,  or  iqi>- 
nopoly  upon  such  trade  or  commerce.    lb.  8 — i61 

87.  Xailroad  carriers  engaged  in  interstate  or  international  trade  or 

commerce  are  embraced  by  the  act    lb.  8-^461 

88.  Oombinations,  even  among  private   manufacturers   or   dealers, 

whereby  interstate  or  international  commerce  is  restrained, 
are  equally  embraced  by  the  act.    lb.  8 — 461 

89.  Every  combination  or  conspiracy  which  would  extinguish  com- 

petition between  otherwise  competing  railroads  engaged  in 
interstate  trade  or  commerce,  and  which  would  In  that  way 
restrain  such  trade  or  commerce,  is  made  illegal  by  the 
act.    lb.  8—462 

SO.  The  natural  effect  of  competition  is  to  increase  commerce,  and 
an  agreement  whose  direct  eifect  is  to  prevent  this  play  of 
competition  restrains  instead  of  promotes  trade  and  com- 
merce,   lb.  8 — 462 

81.  The  Sherman  Law  was  leveled,  as  appears  by  its  title,  at  only 
unlawful  restraints  and  monopolies.  Congress  did  not  intend 
to  reach  and  destroy  those  minor  contracts  in  partial  restraint 
of  trade  which  the  long  course  of  decisions  at  common  law 
had  afl^med  were  reasonable  and  ought  to  be  upheld.  North- 
em  Securities  Co.  v.  United  States^  188  U.  S.,  187.  (Brewer, 
ooQCurring.)  8—341 
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SS.  The  general  langaase  of  the  aet  is  llalted  hy  the  pewer  whieh 
eaeh  indlvidiial  hai  te  naaage  his  owm  property  and  deter- 
mine the  place  and  manner  of  Its  investment  Freedom  of 
action  in  these  respects  is  among  the  inalienable  rights  of 
every  citizen.    Ih,  t--488 

SS.  One  of  the  purposes  of  the  Sherman  law,  in  making  illegal  every 
contrast,  oombinatioB,  or  conspiraoy  in  restraint  of  trade  or 
commerce  among  the  several  States,  is  to  maintain  Inter- 
state commerce  on  the  basis  of  free  competition,  and  any 
contract,  combination,  or  conspiracy,  the  purpose  or  direct 
effect  of  which  Is  to  restrict  such  firee  competition  by  way 
of  transportation  or  otherwise,  is  In  restraint  of  interstate 
commerce  and  unlawful.  (Per  Buglngtan,  C  J.)  C7.  £f. 
«.  Reading  Co.,  188  P..  459.  S— 018 

14.  Hot  Xvery  Combination  in  Restraint  of  Competition  ValawfnL— 
The  provisions  of  the  Shorman  Law,  making  unlawful  any 
combination  **  in  restraint  of  trade  or  commerce  among  the 
several  States  *'  or  to  monopolize  any  part  of  such  trade  or 
commerce,  do  not  make  every  combination  in  restraint  of 
competition  in  interstate  trade  unlawful,  but  there  nay  be 
a  restraint  of  competition  that  does  not  amount  to  a  re- 
straint of  trade  within  the  meaning  of  the  act  U.  8,  v. 
du  PofK,  etc,  Co.,  188  F.,  151.  4—874 

Sf .  In  detenaining  whether  or  not  a  combination  is  in  violation  of 
the  therman  £aw,  as  in  restraint  of  interstate  commerce,  it 
is  immaterial  that  such  is  not  its  ultimate  object  which  is 
in  most  cases  to  increase  the  trade  and  profits  of  the  parties 
to  such  combination;  nor  is  it  mat^ial  to  ascertain  what 
proportion  the  resulting  restraint  of  interstate  commerca 
bears  to  other  results.  The  true  In^niry  is  whether  it  tends 
directly  to  appreciably  restrain  interstate  trade,  and,  if  It 
does,  it  is  within  the  statute,  although  such  effect  may  not 
be  so  considerable  as  its  other  effecta  BUit  t.  Inman,  PmO- 
sen  d  Co.,  131  P.,  182.  »— 677 

M.  Section  1  of  the  Sherman  Law  makes  a  distinction  between  a 
contract  and  a  combination  or  conspiracy  in  restraint  of 
trade.    Rice  v.  Standard  (HI  Co.,  134  F.,  464.  t— 633 

07.  The  Interstate  Commerce  Act  and  the  act  known  as  the  ^  Sher- 
man Law  **  are  separate  and  Independent  acts,  not  germane  In 
character  and  purpose ;  and  therefore  jurisdiction  in  the  cir- 
cuit court  of  the  United  States  over  a  bill  in  equity  to  enjoin 
a  railroad  company  from  granting  rebates  to  favored  ship- 
pers can  not  be  maintained  upon  the  ground  that  such  act 
of  the  railroad  company  is  a  monopoly  within  the  meaning 
of  the  second  section  of  said  Sherman  Law.  United  8tate$ 
V.  AtchiMn,  T.  d  8.  F.  Ry,  Co.,  142  F.,  17a  t— 831 

80.  Acts  done  under  an  agreement  legal  when  made,  but  which  be- 
came Illegal  on  the  passage  of  the  Sherman  Law,  ana  done  in 
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Tiolation  of  that  act    V.  8,  v.  Tram-Mo.  Ft  Asin.,  166  U.  S.* 
290.  1—669 

99.  The  ftatute  has  no  oonoem  with  prices,  but  looka  0olelj^  to  com- 
petition and  to  the  giving  of  competition  full  play  by  making 
Illegal  any  effort  at  restriction  upon  competition.  Restraint 
of  trade  Is  not  depeadent  upon  any  eonsideratloa  ef  reason- 
ableness or  unreasonableness  in  the  combination  averred,  nor 
Is  It  to  be  tested  by  the  prices  that  result  from  the  combina- 
tion.    U.  8.  V.  Stoift  d  Co.,  122  F..  529.  ft— 287 

10.  The  Sherman  I«w  should  have  a  reasonable  eonstruotlon — one 
which  tends  to  advance  the  remedy  It  provides  and  to  abate 
the  mischief  at  which  it  was  leveled.  WhUweU  v.  Conti- 
nenua  Tobacco  Co.,  125  F.,  464.  ft— 271 

41.  Scope  of  the  Statute. — The  words  "trade'*  and  " eommeroe,"  as 
used  in  the  Sherman  Law,  are  synonymous.  The  ui^  of  both 
terms  in  the  first  section  does  not  enlarge  the  meaning  of  the 
statute  beyond  that  employed  in  the  common-law  expression 
**  oontraot  In  restraint  of  trade/'  as  they  are  ^alogous  to  the 
word  "monopolize/'  used  In  the  second  section  of  the  act 
V.  8.  V.  Patterson,  65  F.,  606.  1—174 

4S.  Same. — The  word  "  monopolize  "  Is  the  basis  and  Uml^tlon  of 
the  statute,  and  hence  an  Indlotment  must  show  H  eonspiracy 
In  restraint  by  engrossing  or  monoppljlzing  or  gracing  the 
market  It  Is  not  sufficient  simply  to  allege  a  purpose  to 
drive  certain  competitors  out  of  the  field  by  violence,  annoy- 
ance, intimidation,  or  otherwise.    lb.  1—177 

4S.  Seope  of  the  Statute — Consplxaoy. — ^The  Sherman  Law,  section  1, 
declaring  Illegal  "every  contract  combination  In  the  form 
of  trust  or  otherwise,  or  conspiracy  "  In  restraint  of  prfi6»  or 
ooqamerce  among  the  States  or  with  foreign  natlo|)s,  is  not 
allied  at  capital  merely  and  oomb^ations  of  a  opntraetual 
nature,  which  by  force  of  the  title,  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,** 
are  limited  to  such  as  the  courts  have  declared  unlawful,  the 
words  "  in  restraint  of  trade  *'  having,  In  connection  with  the 
words  "contract**  and  " oomblnation,'*  th^r  common-law 
signlflcance,  but  the  term  "  conspiracy  '*  is  used  In  Its  well- 
settled  legal  meaning,  so  that  any  restraint  of  trade  or  eom- 
merce,  If  to  be  aoeon^;»Ushed  by  consplraey,  is  unlawful.  27.  8. 
V.  Deb9,  64  F.,  724.  1--922 

44.  Same-— Construetlon. — ^The  ccmstmction  of  the  statute  Is  not 

affected  by  the  use  of  the  phrase  "In  restraint  ef  trade,'* 
rather  than  one  of  the  phrases  "to  Injure  trade"  or  "to 
restrain  tr^da*'    lb.  1—352 

45.  Same. — ^The  word  "  eoi^meree,"  in  the  statute,  Is  not  synonymous 

with  "  tradp,"  as  used  in  the  common-law  phrase  "  restrft^nt 
oi  trade»*'  but  has  the  meaning  qi  the  word  in  that  clause  of 
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tbe  Constitution  which  grants  to  Congress  power  to  regulate 
interstate  and  foreign  commerce.    lb.  1 — 86S 

4e.  Broad  Applloatloa  of  the  Aet— The  Sherman  Law  has  a  broader 
application  than  the  prohibition  of  restraints  of  trade  un- 
lawful at  common  law.  It  prohibits  any  combination  which 
essentially  obstructs  the  free  flow  of  commerce  betweoi  the 
States,  or  restricts,  in  that  regard,  the  liberty  of  a  trader  to 
engage  in  business;  and  this  Includes  restraints  of  trade 
aimed  at  compelling  third  parties  and  strangers  involun- 
tarily not  to  engage  in  the  course  of  interstate  trade  except 
on  conditions  that  the  combination  imposes.  Loewe  y.  Law- 
lor,  208  U.  S.,  293.  >-4Ml 

47.  PertOBi  Engaged  in  Intrastate  Trade  Kay  Come  Within  the 

Heaning  of  the  Act — ^A  combination  may  be  in  reftraiat  of 
Interstate  trade  and  within  the  meaning  of  the  Sherman  law 
although  the  persons  exercising  the  restraint  may  not  thon- 
selTos  be  engaged  in  interstate  trade,  and  some  of  the  means 
employed  may  be  acts  within  a  State  and  individually  be- 
yond the  scope  of  Federal  authority,  and  operate  to  destroy 
intrastate  trade  as  interstate  trade,  but  the  acts  must  be 
considered  as  a  whole,  and  if  the  purposes  are  to  prevent 
interstate  transportation  the  plan  is  open  to  condenmation 
under  the  Sherman  Law.    /b.  S— 800 

4S.  Vo  Distinction  Xade  Between  Classes.— The  Sherman  Law  makes 
no  distinction  between  classes.  Organisations  of  farmers 
and  laborers  were  not  exempted  from  its  operation,  notwith- 
standing the  efforts  which  the  records  of  Congress  show 
were  made  in  that  direction.    lb,  Z — 861 

48.  Combinations  Prohibited. — ^To  constitute  a  violation  of  the  Sher- 

man Law,  there  must  be  a  contract  combination,  or  con- 
spiracy which  in  purpose  or  effect  tends  to  restrain  trade 
or  commerce  among  the  States  or  to  monopolise  some  por- 
tion thereof.  There  must  be  a  meeting  of  the  minds  of  two 
or  more  to  accomplish  some  common  purpose  directly  vio- 
lative of  the  act  or  a  purpose  which  will,  whether  Inten- 
tionaUy  or  not  in  effect  constitute  a  restraint  of  trade  and 
commerce  among  the  several  States.  (Per  Oroy,  C.  J.) 
U.  8.  V.  Residing  Co.,  183  F.,  465.  8—806 

60.  The  mere  extent  of  acquisition  of  business  or  property  achieved 

by  fair  and  lawful  means  can  not  be  the  criterion  of  monopoly 
within  the  meaning  of  the  Sherman  Law,  but  in  addition 
to  acquisition  and  acquirement  there  must  be  an  intent  by 
unlawful  means  to  exclude  others  from  the  same  trafllc  or 
business,  or  from  acquiring  by  the  same  means  property  and 
material  things.    (Per  Gray,  C.  J.)    lb.  8—008 

61.  The  prohibitory  provisions  of  the  Sherman  Law  apply  to  all 

contracts  in  restraint  of  interstate  or  foreign  trade  or  com- 
merce, without  exception  or  limitation,  and  are  not  oonflned 
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to  those  in  which  the  restraint  is  nnreasonabla    Ware-irrcih 
mcr  Tobacco  Co.  v.  American  Tobacco  Co.,  180  F.,  166. 

S— 787 

iS.  Applies  Only  to  CoAtraeti  Whioh  MTOCtly  Rettralm.— The  power 
of  Congress  to  legislate  on  the  subject  of  contracts  and  com- 
binations in  restraint  of  trade  Is  derived  from  its  constitu- 
tional power  to  regulate  interstate  and  foreign  commerce, 
and  the  Sherman  Law  is  to  be  so  construed,  and  applies  only 
to  contracts  or  combinations  which  directly,  immediately, 
and  necessarily  affect  commerce  among  the  States  or  with 
foreign  nations.  Bigelow  v.  Calumet  d  Seela  Mining  Co., 
167  P.,  725.  S— 624 

iS.  Acts  Done  in  Foreign  Coantriei. — ^The  prohibitions  of  the  Sher- 
man Law  do  not  extend  to  acts  done  in  foreign  countries, 
even  though  d<Hie  by  citizens  of  the  United  States  and  in- 
juriously affecting  other  citizens  of  the  United  States. 
American  Banana  Co.  y.  United  Frvit  Co^  213  U.  S.,  807. 

S--658 

54.  Same. — ^A  itatute  will,  as  a  general  rule,  be  construed  as  intended 

to  be  confined  in  its  operation  and  effect  to  the  territorial 
limits  within  the  jurisdiction  of  the  lawmaker,  and  words 
of  uniyersal  scope  will  be  construed  as  meaning  only  those 
subject  to  legislation.    lb.  8-~657 

SB.  Same. — ^While  a  country  may  treat  tome  relations  between  its 
own  ottisens  as  goremed  by  its  own  laws  in  regions  subject 
to  no  sovereign,  like  the  high  seas,  or  to  no  law  recognized 
as  adequate,  the  general  rule  is  that  the  character  of  an 
act  as  lawful  or  unlawful  must  be  determined  wholly  by  the 
law  of  the  country  where  it  is  done.    lb.  S — 666 

SC  The  Sherman  law  prohibiting  a  monopoly  provides  its  own 
penalties  for  the  violations  of  its  provisions,  and  does  not 
deprive  the  offender  of  redress  for  a  civil  injury.  N.  W, 
Contol  MiUing  Co.  v.  CaUam  d  Son,  177  F.,  788.         S>-763 

S7.  Hay  Be  Illegal,  Even  if  Tolnme  of  TraiSo  is  SmalL — ^A  direct 
and  absolute  restraint  upon  interstate  trade  and  commerce 
bearing  no  reasonable  relation  to  lawful  means  of  accom- 
plishing lawful  ends,  is  not  relieved  from  criminal  illegality 
under  the  Sherman  Law,  because  the  volume  of  traffic  af- 
fected was  small.    Steera  v.  U.  8.,  102  F.,  L  4— 4S2 

55.  Supreme  Court  Boes  Hot  Bissent  firom  Conelnsions  in  V.  S.  v. 

Bebs. — ^The  court  enters  into  no  examination  of  the  Sherman 
Law,  on  which  the  circuit  court  mainly  relied  to  sustain  its 
Jurisdiction;  but  it  must  not  be  understood  that  it  dissents 
from  the  conclusions  of  that  court  in  reference  to  the  scope 
of  that  act,  but  simply  that  it  prefers  to  rest  Its  Judgment 
on  the  broader  ground  discussed  in  its  opinion,  b^eving  it 
important  that  the  principles  underlying  it  should  be  fully 
stated  and  fully  affirmed*    In  re  Debs,  158  U.  S.,  564.    1—566 
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09.  While  th»  prlmftry  tbject  of  the  Sbermaa  Law  was  doubtless  to 
prerent  tb*  deetructioii  of  legitimate  and  healthy  eoiapetition 
in  interstate  oommcrce  by  the  engrossing  and  monopolizing  of 
the  markets  for  oonunodities,  yot  its  proYistont  are  broad 
•nongh  to  reach  a  combination  or  oontpiraoy  that  will  inter- 
rupt the  transportation  of  snch  commodities  and  persons  from 
one  State  to  another.  U.  8,  v.  Workingmen^a  Amalgamated 
CaunoU,  54  F.,  006,  cited.     27.  £f.  v.  CasHdy,  67  F.,  QdS.    1--152 

ii.  The  Shennan  Law  does  not  give  any  riirht  of  aetion  for  damages 
snstained  by  the  payment  of  oxcessiTe,  nnjnst,  or  unreasonable 
rates  to  interstate  carriers,  such  relief  being  provided  for 
by  the  interstate-commerce  act  Meeker  y.  Lehigh  VaUey 
R,  R.  Co,,  102  F.,  363.  9—99^ 

f  1.  Jkpplics  to  Unlawful  Kestraints  by  Xtans  of  Boyootts  and  Blaok- 
Usting. — ^The  Sherman  Law  applies  to  any  unlawful  combina- 
tion resulting  in  restraint  of  interstate  oommeroe,  including 
boyootts  and  black-listing,  whether  made  efteetive  by  acts, 
words,  or  printed  matter.  Cknnpers  y.  BuoHb  Stove  d  Range 
Co,,  221  U.  S.,  438.  4—779 

M.  Same — ^Applies  to  Srery  Deyice  Whereby  Oonuaerot  is  Be- 
strained.— The  court's  protective  powers  extend  to  every 
device  whereby  property  is  irreparably  damaged  or  inter- 
state commerce  restrained;  otherwise  the  Shennan  Law 
would  be  rendered  impotent    lb,  4—780 

SS.  Is  a  Limitation  of  Bighti.— The  Sherman  Law  is  a  limitaUon  of 
rights  which  may  be  pushed  to  evil  consequences  and  should 
therefore  be  restrained.  Standard  Sanitary  Mfg.  Co,  v. 
U.  8„  226  U.  S.,  49.  4—649 

54.  Same — ^Is  Sufficiently  Comprehensive  to  Prevent  Bvations  of  Its 

P^oy.— The  character  of  the  Shennan  Law  is  sufficiently 
comprehensive  and  thorough  to  prevent  evasions  oi  its  policy 
by  disguise  and  subterfuge.    lb,  4 — 649 

65.  Same — ^Is  Its  Own  Xeasure  of  Bight  and  Wrong. — The  Sherman 
Law  is  its  own  measure  of  right  and  wrong ;  courts  can  not  de- 
clare an  agreement  which  is  against  its  policy  Ic^al  because  of 
tile  good  intentions  of  the  parties  making  it    lb,         4—649 

55.  Boos  Vot  Restrain  Power  to  Hake  Normal  Contracts,  but  Forbids 

Contracts  to  Suppress  Competition. — ^While  the  Sherman  Law 
does  not  forbid  or  restrain  the  power  to  make  usual  and 
normal  contracts  to  further  trade  through  normal  methods, 
whether  by  agreement  or  otherwise,  it  does  forbid  contracts 
entered  into  according  to  a  concerted  scheme  to  unduly  sup- 
press competition  and  restrain  freedom  of  commerce  among 
the  States.  U,  S.  v.  Reading  Co.,  226  U.  S.,  855.  4—723 
•7.  Boes  Hot  Extend  to  Reducing  411  Xanufactuxe  to  Isolated 
Vnits.—- The  disintegration  aimed  at  by  the  Sherman  Law 
does  net  extend  to  reducing  all  manufacture  to  isolated  units 
of  the  lowest  degree.    U.a.w.Win$1ow,221V.B^2n.   S— 218 
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M.  PuaUliet  CoBiplraoief  on  tluo  Comtton  -  Law  Vootiag.— 
The  Sherman  Law  punishes  the  conspiracies  at  which  It  ih 
aimed  on  the  common-law  footing  and  does  not  make  the 
doing  of  any  act  other  than  the  act  of  conspiring  a  condi- 
tion of  liability.  In  this  respect  it  differs  from  I  1S440 
and  the  indictment  need  not  aver  overt  acts  in  furtherance 
of  the  conspiracy.  Noih  v.  U.  8.,  229  U.  S.,  378;  57  L.  Bd., 
1232.  5—280 

gB.  Same — Court  Will  Vot  Add  Anytbing  to  Its  Provisloas.— The 
Supreme  Court  can  see  no  reason  for  reading  into  the  Sher- 
man Law  more  than  it  finds  there,    /d.  5 — ^289 

70.  It  Designed  to  Beaoh  All  Combiaatlons.r-Tbe  Sherman  Law  is 
broadly  designed  to  reach  all  combinations  in  unlawful  re- 
straint of  trade  and  tending,  because  of  the  agreements  or 
combinations  entered  into,  to  build  up  and  perpetuate  mo- 
nc^polies.    8truu9  v.  American  Puh,  A$^n,  231  U.  8.,  234. 

4-^54 
71.  Saaie— Is  a  LinltatioB  of  Bights.— The  Sherman  law  la  a  limi- 
tation of  rights  which  may  be  pushed  to  evil  consequences  and 
may,  therefore,  be  restrained.    /5.  4—854 

Tg.  While  Hot  Keaohlag  Honaal  Contracts,  Broadly  Coadeains  All 
CoaUnations.— The  Sherman  Law,  as  oonatrued  by  the  Su- 
preme Court  in  the  Standard  OU  Case,  while  not  reaching 
normal  and  usual  contracts  incident  to  lawful  purposes  and 
In  furtherance  of  legitimate  trade,  does  broadly  condemn 
all  combinations  and  ctmspiracies  which  restrain  the  free 
and  natural  flow  of  trade  in  the  channels  of  interatate  com- 
merce. Eastern  States  Ret.  Lum,  Deal,  Assn,  ¥.  U.  £f.,  284 
U.  S.,  600.  4-^871 

19.  Was  Enacted  Vot  Only  to  Prevent  Injury  to  the  ladlvidaal,  but 
Harm  to  the  General  Public. — ^The  Sherman  Law  is  founded 
on  broad  conceptions  of  public  policy  and  its  prohibitions 
were  enacted  not  only  to  prevent  injury  to  the  individual 
but  harm  to  the  general  public,  and  its  prolilbitions  and  the 
remedies  it  provides  are  coextensive  with  such  o^noejptisns. 
WUder  Mfg.  Co.  v.  Com  Products  Ref.  Co.,  286  U.  S.,  174. 

•—653 

74.  Same. — ^Where  a  Statute  Creates  a  Hew  Offense,  and  Beelares  the 

Bemedy,  the  Bemedy  is  Bsolusive. — ^Where  a  statute  creates  a 
new  offense  and  denounces  the  penalty,  or  gives  a  new  right 
and  declares  the  remedy,  the  punishment  or  remedy  given 
can  be  only  that  which  the  statute  prescribes.    lb,       6--554 

75.  Applies  to  a  ComUnation  Operating  Partly  Within  and  Partty 

Without  the  ITnited  States.— Extraterritorial  tfeet  Is  not 
given  to  the  provisions  of  the  Sherman  Law  by  construing 
It  to  forbid  a  combination  of  foreign  and  domestie  corpora- 
tions to  restrain  competition  in  and  to  monopolise  the  trans- 
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portatton  of  firefght  and  passengers  between  Pnget  Sound 
and  Yukon  River  points  over  a  route  which  lies  in  part  oat- 
aide  the  United  States.    XJ,  8,  y.  Pacific  d  Arctic  B.  d  N.  Oo^ 
57  L.  Bd.,  742.  5—231 

7C.  Vot  Intended  to  Prohibit  Xlnor  Coatraets  Permitted  by  the  Com- 
mon Law. — ^The  Sherman  Law  is  subject  to  the  rule  that 
statutes  are  not  to  be  interpreted  to  change  the  common 
law  exc^t  so  far  as  a  purpose  to  do  so  is  necessarily  im- 
plied; therefore  it  Is  held,  that  the  act  was  not  intended 
to  prohibit  those  minor  contracts  In  partial  restraint  of 
trade  which  the  common  law  had  affirmed  as  reasonable, 
but  was  to  be  construed  in  accordance  with  the  common 
law,  developed  along  reasonable  lines  In  accordance  with 
modem  commercial  advance.    V.  8.  v.  WinsU>w,  195  F.,  587. 

5—184 

77.  A  Combination  May  Be  in  Violation  of  the  Sherman  Law,  Although 

the  Bestraint  or  Xonopoly  Hai  Vot  Been  Attempted  to  Any 
Harmful  Extent,  but  it  Potential  Only. — A  combination  may 
be  one  in  restraint  of  Interstate  trade  and  commerce,  or  to 
monopolize  a  part  of  such  trade  and  commerce.  In  violation 
of  the  Sherman  Law,  although  such  restraint  or  monopoly 
may  not  have  been  attempted  to  any  harmful  extent,  but  Is 
potential  only.     U.  8.  v.  Iniemational  Harvester  Co^  214 

y.,  voS.  5     047 

78.  To  Fall  Within  the  Prohibition  of,  the  Restraint  on  Trade  Must 

Be  Bireet,  and  XTndue  or  xrnreasonable. — To  fall  within  the 
prohibition  of  the  Sherman  Law,  it  is  necessary  that  the 
''restraint  of  trade,*'  which  it  is  the  purpose  of  both  sec- 
tions to  prevent,  should  be  direct,  and  not  merely  Incidental, 
and  should  also  be  undue  or  unreasonable.  If  it  be  both 
direct  and  undue,  no  disguise  will  save  it;  but  the  courts 
will  search  for  the  substance  and  the  actual  effect  of  the 
transaction,  and  will  grant  the  needful  relief.  U.  fif.  v.  JTey- 
gUme  Watch  Case  Co,,  218  F.,  507.  5--188 

78.  Prohibits  Only  XTnreasonable  Bestraint  of  Trade,  Whether  Ap- 
plied to  Acts  of  Carriers  or  to  Acts  of  Others. — ^The  construc- 
tion that  the  Sherman  Law  prohibits  only  unreasonable  re- 
straint of  trade  is  the  same  when  applied  to  acts  of  com- 
mon carriers  as  when  applied  to  others.  U,  8,  ▼.  Prince 
Line,  Ltd.,  220  F.,  282.  5—078 

80.  Covers  Only  Contraots,  Combinations,  and  Conspiraeles  Whieh 
Are  Vnreasonably  in  Bestraint  of  Trade. — The  Sherman  Law 
declaring  Illegal  every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy  In  restraint  of  trade  or 
commerce  among  the  several  States  or  with  foreign  nations 
covers  only  contracts,  combinations,  and  conspiracies  whldi 
are  unreasonably  in  restraint  of  Interstate  trade  or  com- 
merce, though  possibly  every  conspiracy  la  unreasonably  in 
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Testralnt  thereof,  on  the  theory  that  there  can  be  no  reason- 
able conspiracy,  or  conspiracy   to   do   a    reasonable  thing. 
PatterBon  t.  U.  S.,  222  F.,  61&  6--e0 

•1.  Same — ^Inoludet  ConBpiraoiet  Between  Conpetlten,  or  Between 
OAeert  of  One  Competitor  Against  Another  Competitor. — ^The 
Sherman  Law  indndes  conspiracies  between  con4>etlt(Nr8,  or 
between  the  officers  and  agents  of  one  competitor,  on  its  be- 
half, against  another  competitor,  and  also  indndes  con- 
q>iracie8  between  any  persons  against  any  other  person.    /5. 

88.  Same — ^Hot  Heeestary  that  the  BxeentloA  of  the  Conspiraoy  &e- 
snlts  in  Beaeilt  to  the  Congpirators.— To  bring  a  conspiracy 
within  the  Sherman  Law,  it  is  not  essential  that  its  execu- 
tion be  of  any  benefit  to  the  conspirators;  it  being  sufficient 
that  it  will  be  in  restraint  of  another's  interstate  trade  or 
commerce.    lb.  8 — 01 

88.  Xanafaetnrer  Can  Vot  Control  Besale  Pxloe  of  a  Prodnct,  by 
Prioe  Agreement,  Without  Violating  the  Shenaan  Law. — A 
mannfacurer  can  not,  without  violating  the  Sherman  Law, 
in  connection  with  an  absolute  sale  of  its  product  (though  with 
the  patented  cartons  containing  it)  to  a  Jobber,  control  the 
price  at  which  the  package  shall  be  resold  by  the  Jobber,  or 
by  the  retailers  who  buy  from  the  jobber.  U,  fif.  ▼.  Kellogg 
Toasted  Com  Flake  Co,,  222  F.,  728.  8-^854 

84.  Hai  Hot  Changed  the  Bale  that  a  Trader  Kay  Befnie  to  Beat 
With  Any  Propofing  Buyer. — ^Neither  the  Sherman  Law  nor 
the  Clayton  Law,  has  changed  the  rule  that  a  trader  may 
reject  the  ofTer  of  a  proposing  buyer  for  any  reason  that 
appeals  to  him,  whether  it  be  because  he  does  not  like  the 
buyer's  business  methods,  or  because  of  some  personal  dif- 
ference. CHreat  Atl.  d  Poo.  Tea  Co.  v.  Cream  of  Wheat  Oo^ 
227  F.,  49.  8^-877 

88.  Does  Hot  Forbid  the  Monopoly  Oiven  an  Owner  by  the  Trade- 
mark Law. — ^The  monopoly  given  the  owner  of  a  trade-mark 
by  the  Trade-Mark  laws  is  not  forbidden  by  the  Sherman 
'  Law,  or  any  other  act  of  Ck)ngre8s.  CooaOola  Co.  v.  Butler 
d  Sons,  22d  F.,  232.  8—412 

88.  Same — ^Kannfaetaxer  Selling  Only  to  Lioenied  Bottlers,  and  Kain- 
talning  a  System  of  Intpeetion  of  Lioensed  Plants,  Hot  a  Vio- 
lation of  the  Sherman  Law. — ^Where  the  manufacturer  of  a 
sirup,  used  as  the  principal  ingredient  in  a  beverage  and 
sold  by  it  only  to  bottlers  licensed  by  it,  guaranteed  the 
purity  and  quality  of  the  beverage  by  using  distinctive  tops 
and  labels  on  its  bottles,  and  to  protect  itself  against  claims 
for  danmges  on  the  guaranty  maintained  a  system  of  inspec- 
tion of  the  plants  of  its  licensed  bottlers,  it  did  not  violate 
the  Sherman  Law,  as  its  requirements  were  reasonable  and 
b&ieficial  to  the  public,  in  view  of  its  responsibilities  and 
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the  right  of  purchasers  to  obtain  the  identical  article  which 
they  desired  to  boy.    lb.  •—412 

67.  Applies  to  Interstate  Eailroads.— The  Sherman  Law  applies  to 
interstate  railroads  wlilch  are  among  the  princ^ml  instru- 
mentalities of  interstate  commerce.  U.  8.  v.  Union  Pad/le 
R.  R.  Co.,  226.  U.  S.,  82.  4—672 

•S.  Same— Is  Intended  to  Seaoh  and  Frerent  AU  Gomhlnatlons.— 
The  Shaman  Law  is  intended  to  reach  and  prerent  all  com- 
binations which  restrain  freedom  of  interstate  trade,  and 
should  be  given  a  reasonable  construction  to  this  end.    lb, 

4—672 

M.  lame— In  Its  Terau,  Xmbraoet  Brerj  Contraet  in  mettraint  ctf 
Interstate  Trade. — ^The  Sherman  Law,  in  its  terms,  embraces 
every  contract  or  combination  in  form  of  trust  or  otherwise 
or  conspiracy  in  restraint  of  interstate  trade*    lb.      4—675 

•a  flame — Should  be  Construed  to  Preserve  Free  Oompetltioa. — 
Courts  should  construe  the  Sherman  Law  with  a  view  to 
preserve  free  action  of  competition  in  interstate  trade, 
which  was  the  purpose  of  Congress  in  enacting  the  statute. 
lb.  4— «75 

fll*  Its  If  aln  Purpose  is  to  Forbid  Combinations  in  Undue  Restraint 
of  Trade. — ^The  main  purpose  of  the  Sherman  Law  is  to  forbid 
combinations  and  conspiracies  in  undue  restraint  of  inter- 
state trade  and  to  end  them  by  as  effectual  means  as  the 
court  may  provide.  U.  B.  v.  Union  Poei/le  B.  R.  Oo.,  226 
U.  S.,  476.  4—603 

•9.  flame — ^Does  Vot  Apply  to  Purely  Intrastate  Commeveei  or  Where 
Effect  is  Merely  Incidental  and  Hot  Direct — ^The  Sherman 
Law  does  not  apply  to  a  combination  affecting  trade  or  com- 
merce that  is  purely  intrastate,  or  where  the  effect  on  inter- 
state commerce  is  merely  incidental  and  not  direct;  but 
although  carried  on  wholly  within  a  State,  if  the  necessary 
operation  of  a  combination  is  to  directly  impede  and  buttfen 
the  due  course  of  interstate  commerce,  it  is  within  the  pro- 
hibition of  the  statute ;  and  so  held  as  to  a  comer  in  cotton 
to  be  run  in  New  Yoric  City.     U.  B.  v.  PiUten,  226  U:  S.,  648. 

4— 7S9 

•flk  Befusal  of  Common  Carriers  to  Establish  Through  Routes  With 
Independent  Connecting  Carriers,  Kay  Constitute  Violation 
ol — ^While  under  the  Interstate  Commerce  Act  a  carrier  may 
select  its  through  route  connections,  agreements  for  such 
connections  may  constitute  violations  of  the  Sherman  Law 
if  made  not  from  natural  trade  reasons  or  on  account  of 
efficiency  but  as  a  combination  and  conspiracy  in  restraint  of 
interstate  trade  and  for  the  purpose  of  obtaining  a  monopoly 
ef  traffic  by  refusing  to  establish  routes  with  indq;)endent 
connecting  carriers.  17.  £f*  V.  Paoifio  d  ArdUf  R.  d  N.  Co^ 
228  U.  8.,  104.  i— 229 
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M.  A  Aallfdaa  liasA  Antedating  Sbennan  law  Bdei  Hbt  Bender 
Ai»t  Inapplicable. — If  a  railroad  lease  created  a  control  or 
tmity  of  competing  Interests  forbidden  by  the  Sbefman  Law, 
the  fact  that  it  long  antedated  the  statute  did  hot  render  the 
act  inapplicable.    Boyd  v.  N.  Y.  d  H.  R.  R.Co.,  220  F.,  180. 

5-^19 

•5.  Does  Vot  Apply  to  Lease  by  One  Railroad  of  Anotber,  Where 
Beth  Were  Gonttmcted  as  Part  of  One  0eneral  tyitem,  the 
Leaie  Making  Only  Uunaterial  Changes  in  Vornter  Lease.— 
Where  the  relation  of  lessor  and  lessee  between  two  railroad 
corporations,  whose  lines  had  been  originally  constructed  aa 
part  of  the  same  general  system  and  continuously  operated 
under  one  management,  was  reversed  in  1885  by  the  surren- 
der of  the  leases  and  a  lease  of  the  lines  belongihg  to  the  f6r- 
mer  lessee  to  the  former  lessor  and  that  lease  was  super- 
seded by  a  new  lease  in  1803  for  the  balance  of  the  term  of 
the  lease  of  1885,  the  new  lease  making  only  immatetial 
changes  in  the  former  lease,  neither  of  those  transactions 
affected  the  exemption  from  the  operation  of  the  Sherman 
Law  of  the  proprietary  relations  existing  prioi^  to  the 
passage  of  that  act  U.  £f.  v.  8out?^em  Padflo  Co,,  280  F., 
101.  e— 849 

90.  Sane — ^That  Lease  Was  Hot  Authorised  by  State  Statute,  Does 
Vot  Bender  It  Subjeot  to  the  Sherman  Law.— That  a  lease  of 
railroad  lines  was  not  authorised  by  State  statutes  does  not 
render  it  subject  to  the  Sherman  Law,  since  that  act  deals 
with  actual  conditions  affecting  interstate  commerce,  whether 
they  are  authori2sed  by  State  statute  or  not    /&.  6—^848 

97»  Same — ^Where  There  Has  Been  no  Competition  Bet#een  Two 
Bailroads  Subject  to  Common  Control  Sinoe  Their  Constmo- 
tion,  Sherman  Law  Does  Hot  Apply. — ^Where  there  had  been 
since  1870  a  continuous  common  control  of  the  railroads 
owned  by  two  corporations,  effected  by  leases  and  unques- 
tioned by  the  State,  so  that  there  never  had  been  from  the 
time  of  their  construction  any  existing  competition  between 
them,  and  the  lessee  in  1809  purchased  the  stock  of  the 
lessor  company,  the  Shertnan  Law  does  not  apply,  though  two 
of  the  lines  would  be  competing  if  the  relationship  were  dis- 
solred,  since  that  act  was  not  intended  to  create  competi- 
tion that  had  never  before  existed  by  destroying  a  proprie- 
tary relationship  existing  at  the  time  of  its  passage.    lb. 

6--848 
S,  Remedies  and  RepeaU. 

9S.  Bemoves  the  Limitations  on  Action,  and  Permits  Suit  Where 
Servioe  Can  Be  Made.— The  provision  in  the  Sherman  Law 
that  any  person  injured  in  his  business  or  property  by  any 
other  person  or  corporation,  by  reason  of  anything  forbid- 
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den  or  declared  unlawful  by  the  act,  may  one  therefor  tn 
any  circuit  court  in  the  district  in  which  defendant  resides 
or  is  found,  merely  removes  the  extsting  limitations  on  the 
▼enue  of  actions  between  diverse  citizens,  and  p^mits  plain- 
tiff to  sue  defendant  wherever  he  can  serve  defoodant  with 
process  good  where  executed.  Tharbum  v.  Golef,  225  F., 
615.  «--200 

H.  Freseribet  the  Semediet  for  Iti  Yiolatioa. — The  Shuman  Law 
prescribes  the  remedies  for  its  violation,  dvil  and  criminal, 
at  law  and  in  equity,  and  under  its  provisions  injunctive  re- 
lief can  be  given  only  at  suit  of  the  Government  Nor  can 
such  relief  be  granted  under  section  840  of  the  General  Busi- 
ness Law  of  New  York  (Ck)nsoL  Laws  1909.  c.  20)  against  a 
combination  in  restraint  of  competition  in  trade  in  violation 
of  its  provisions  exc^t  at  suit  of  the  State.  Irving  v.  NetU 
el  02.,  209  F.,  476.  5-^893 

100.  Vot  Repealed  by  the  Judicial  Code. — The  Sherman  Law,  provid- 

ing that  any  person  injured  by  reason  of  any  violation 
thereof,  may  sue  in  any  circuit  court  in  the  district  in  which 
the  defendant  resides  or  is  found,  was  not  repealed  by  the 
Judicial  Code,  which,  in  section  289  abolishes  the  circuit 
courts,  in  section  24,  paragraph  23,  gives  district  courts  Juris- 
diction of  all  suits  under  any  law  to  protect  ti^de  against  re- 
straints and  monopolies,  in  section  291  provides  that  when, 
under  any  law  not  embraced  within  that  act,  any  reference 
is  made  to;  or  any  power  or  duty  is  conferred  or  imposed 
upon,  the  circuit  courts,  such  reference  shall  be  deemed  to 
ref^  to  and  to  confer  such  power  and  impose  such  duty 
upon  the  district  courts,  and  in  section  297  provides  that  all 
acts,  in  so  far  as  they  are  embraced  within  or  superseded 
by  that  act,  are  thereby  repealed,  since  the  only  radical  change 
made  by  the  Judicial  Code  was  the  abolition  of  the  circuit 
courts,  the  purpose  In  other  respects  being  to  codify  the  ex- 
isting law;  and  hence  Judicial  Oode,  section  51,  requiring 
certain  actions  to  be  brou^^t  in  the  district  of  defendant's 
residence,  does  not  apply  to  suits  for  violations  of  the  Sher- 
man Law.  Wogan  Bro%.  v.  American  Sugar  Bef,  Oo^  215 
F.,  273.  S— 467 

101.  The  Patent  Laws  Hot  Repealed  by  the  Shenuui  Law.— a?he  patoit 

laws,  which  preserve  to  a  patentee  the  exclusive  rii^t  for  a 
limited  time  of  making  and  vending  the  patented  article,  are 
not  repealed  by  the  Sherman  Law,  and  the  patentee  by  virtue 
of  his  patent  may  impose  reasonable  conditions  of  bailm^t 
and  sale.    U.  S,  v.  Motim  Picture  PatenU  Oo^  226  F.,  803.* 

^-200 
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108.  Coatpiraoy  in  Sestraint  of  Interstate  Commeree. — A  oomMnatloB 
by  railroad  employees  to  prevent  all  the  railroads  eoming  Into 
a  large  oity  engaged  in  carrying  the  TTnited  States  malls  and 
in  interstate  commerce  from  carryliig  freight  and  passengers, 
hauling  cars,  and  seooring  the  serviees  of  persons  other  than 
strikers,  and  to  induce  persons  to  leave  the  service  of  such 
railroads,  is  within  section  1  of  the  Sherman  Law,  which  pro- 
vides that  every  contract,  combination  in  the  form  of  trust  or 
otherwise,  "  or  conspiracy  in  restraint  of  trade  or  commerce  " 
among  the  States  is  illegal.    XJ.  S.  v.  EUiott,  04  F.,  27.    1—811 

in.  Same. — ^The  Sherman  Law,  section  1,  is  not  aimed  at  capital 
merely  and  combinations  of  a  contractual  nature,  which  by 
force  of  the  title,  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  are  limited  to 
snch  as  the  courts  have  declared  unlawful.  U.  8.  v.  Debt, 
64  F.,  724.  1—822 

10^  Same. — ^The  term  "  conspiracy  "  in  section  1  of  the  Sherman  Law 
is  nsed  in  its  well-settled  legal  meaning,  so  that  any  restraint 
of  interstate  trade  or  commeroe,  if  accomplished  by  conspiracy, 
is  nnlawf  uL    Jb.  1—852 

IDS.  What  Contracts,  Combinations^  or  Conspiracies  Violate  the  Sher- 
man Law. — Every  contract,  combination,  or  conspiracy  the 
necessary  eifect  of  which  is  to  stifle  or  to  directly  and  sub- 
stantially restrict  competition  in  commerce  among  the  States 
is  in  restraint  of  interstate  commerce,  and  violates  section 
1  of  the  Sherman  Law.  WhitweU  v.  Continental  Tohacoo 
Co.,  125  F..  454.  S— 271 

106.  What  Acts,  Contracts,  and  Combinations  Do  Vot  Violate  the 

Sherman  Law. — ^Acts,  contracts,  and  oombinati<ms  which  pro- 
mote, or  only  incidentally  or  indirectly  restrict,  competition  in 
commerce  among  the  States,  while  their  main  purpose  and 
chief  effect  are  to  foster  the  trade  and  increase  the  business 
of  those  who  make  and  <^[>erate  them,  are  not  in  restraint  of 
interstate  conunerce  or  violative  of  section  1  of  the  Sherman 
Law.    /b.  »— 276 

107.  Section  1  of  the  Sherman  Law  makes  a  distinction  between  a 

contract  and  a  combination  or  conspiracy  in  restraint  of  trade. 
Riee  v.  Standard  Oa  Co,,  184  F.,  464.  9—683 

100.  Oontract  for  Sale  of  Ck>ods  by  Member  of  Combination.— The  Sher- 
man Law  does  not  invalidate  or  prevent  a  recovery  for  the 
breach  of  a  collateral  contract  for  the  manufacture  and  sale 
of  goods  by  a  member  of  a  combination  formed  for  the  pur- 
pose of  restraining  interstate  trade  in  such  goods.  Eadley 
Dean  Plate  Olas$  Co.  t.  Highland  Ola$$  Co.^  143  F..  242. 

S— 0d6 
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100.  Section  1  Includes  Vot  Only  Tolnntary,  but  also  InTolnntary  He- 
straints. — Section  1  of  the  Sherman  Law  is  not  confined  to 
voluntary  restraints  but  includes  involuntary  restraints,  as 
where  persons  not  engaged  in  interstate  commerce  conspire 
to  compel  action  by  others  or  create  artificial  conditions, 
which  necessarily  affect  and  restrain  such  commerce.  V.  S. 
V.  Patten,  226  U.  S.,  641.  4—757 

110.  The  Phrase  "Engage  In  8noh  Combination  or  OoniplTaey,"  as 

ITsed  in  Section  1,  Includes  All  Persons  Who  Engage  in  the 
Conspiracy.— The  phrase  "  engage  in  su<A  combination  or  con- 
spiracy/' in  section  1  of  the  Sherman  Law,  is  used  in  a 
broad  sense,  and  includes  not  only  such  persons  as  initiate 
a  conspiracy,  but  also  those  who  afterwards  engage  theveki ; 
and  hence  an  indictment  charging  that  defendants  were 
engaged  in  a  conspiracy  among  thonselves  to  control  and 
monopolize  interstate  commerce  in  the  manofiictnre  and 
sale  of  coaster  brakes  among  the  several  States,  followed 
by  an  allegation  of  overt  acts  tending  to  effectuate  the  con- 
spiracy, was  not  defective  for  failure  to  charge  directly  the 
formation  and  existence  of  the  conspiracy,  the  words  **  en- 
gage In,"  as  so  used,  Mgnifying  to  embark  in,  take  part  in, 
or  enlist  in,  meaning  substantially  the  same  thing  as  to  con- 
spire.   U.  S.  V.  New  Departure  Mfg.  Co,,  204  F.,  111.    9—151 

111.  Same — Extent  of  Interstate  Trade  Conspired  Against  It  Imma- 

terial, a  Single  Shipment  Being  Covered  by  the  &aw. — ^Under 
the  Sherman  Law,  section  1,  relative  to  oonsplrades  in  re- 
straint of  interstate  commerce,  the  extent  of  the  interstate 
trade  or  commerce  conspired  against  is  immaterial,  and  a 
conspiracy  between  the  officers  and  agents  of  one  competi- 
tor on  its  behalf  to  restrain  a  single  interstate  sale  or  stUp- 
ment  by  another  competitor  is  covered  by  it.  Paitermm  ▼. 
U,  fir.,  222  P.,  ei8.  6—00 

lis.  ITnder  Section  1,  Defendants  IfTho  Conspire  to  Sestrain  Trade  Be- 
tween v.  S.  and  Foreign  Country  Are  Guilty,  Thomgh  Ho  Overt 
Acts  Be  Committed. — Under  section  1  of  the  Sherman  Law, 
declaiing  that  ev^y  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  States  or  with  foreign  nations  is 
illegal,  defendants,  who  conspired  to  restrain  trade  betwooi 
the  United  States  and  foreign  nations,  are  guilty,  though 
no  overt  acts  were  comnritted;  such  conspiracy  being  gov- 
erned by  the  rules  applicable  to  common4aw  coMspincy, 
which  made  the  unlawful  conspiring  tiie  gist  of  the  offense. 
V,  8,  V.  Rifiielen,  233  F.,  794.  6—626 

Bee  also  iNnicnnsNTS,  5. 

BecH<m  S. 

118.  Monopolies. — ^To  eonstitnte  the  offense  of  ^monopolising,  ot 
attempting  to  monopolize,'*  trade  or  commoce  among  the 


Digitized  by 


Google 


THE  8HBBMAK  LAW,  495 

Index— Digest 
States,  within  the  meaning  of  section  ^  of  the  Sherman  Law, 
ft  is  necessary  to  acqnlre,  or  attempt  to  acquire,  an  exdnsive 
right  in  SQch  commerce  by  means  which  will  prevent  others 
from  engaging  therein.     In  re  Oreene,  52  F.,  104.       1 — 55 

114.  Erery  attempt  to  monopolize  a  part  of  interstate  oommeree,  the 

necessary  effeot  of  which  Is  to  stifle  or  to  directly  and  sub- 
stantially restrict  competition  in  commerce  among  the  States, 
Tiolatet  section  2  of  the  Sherman  Law.  WhUweU  y.  C<mH- 
nental  Tobacco  Co.,  125  F.,  454.  *— 271 

115.  Same. — ^Attempts  to  monopolize  a  part  of  commerce  among  the 

States  which  promote,  or  only  Inddentally  or  indirectly  re- 
strict competition  in  interstate  commerce,  while  their  main 
purpose  and  chief  effect  are  to  increase  the  trade  and  foster 
the  business  of  those  who  make  them,  were  not  Intended  'to 
be  and  were  not  made  illegal  or  punishable  by  section  2 
of  the  Sherman  Law,  because  such  attempts  are  indispensa- 
ble to  the  existence  of  any  competition  in  commerce  among 
the  States.    /5.  S— 276 

lU.  "Any  Part  of  Interstate  Trade  or  Conuneroe  **  Embraces  Trade  of 
Prospective  Purchasers  of  a  Particular  Commodity. — Within 
aeotion  2  of  the  Sherman  Law,  prohibiting  the  monopolizing 
of  any  part  of  the  trade  or  conunerce  among  the  several 
States,  "  any  part  of  interstate  trade  or  commerce  **  embraces 
the  interstate  trade  or  commerce  of  all  prospective  purchasers 
of  a  particular  commodity  in  the  United  States,  or  in  Bome 
particular  portion  thereof,  but  excludes  tlie  interstate  trade 
or  commerce  of  a  particular  prospective  purchaser  of  a  par- 
ticular coDunodlty.    Patterson  v.  17.  £?.,  222  F.,  621.        $—M 

113.  Party  Monopolising  by  ITse  of  Wrongful  Means,  Does  Vot  Con- 
tinue to  Monopcllze  by  Holding  on  to  Business  Wrongfully 
Acquired,  After  Competitor  Has  Ceased  to  Compete. — ^A  party 
BMtt«ix>lizing  Interstate  commerce  by  employing  wrongful 
means  to  drive  its  competitors  from  the  field  does  not  con- 
tinue to  monopolize  such  commerce,  within  I  2  of  the  Sher- 
man Law,  by  holding  the  business  so  secured  after  its  com- 
lietitors  have  ceased  to  c<»apete;  and  hence  an  Indictment 
charging  a  monopolizing  within  the  period  of  limitations  1^ 
holding  the  business  previously  obtained  by  such  wrongful 
aeans  was  insufficient,  wliere  it  did  not  allege  the  doing  of 
anything  to  maintain  and  hold  the  monopoly  during  such 
period,    ib.  6—101 

118.  ''Moaopoliaiag  "  by  Sffldency  in  Production  and  Marketing^  JTot 
Within  Section  a  of  the  law. — ^A  monopolizing  of  interstate 
tmde  and  commerce  by  efficiency  in  producing  and  marketing 
a  better  and  cheaper  article  than  anyone  else,  is  not  within 
section  2  of  the  Sherman  Law.    lb.  9—02 

tl9k  Same — One  Competitor  Monepoliaes  in  Xzclnding  Other  Competi- 
ton  from  the  Pree  Opportunity  of  Approaching  Customers  on 
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Sfaal  Terms.— While  bat  one  competitor  can  make  a  sale,  and 
though  there  can  be  no  monopolizing  witMn  section  2  of  the 
Sherman  Law,  in  making  a  single  Interstate  sale,  or  a  great 
nnmber  of  sales,  though  wrongful  means  are  used  in  making 
them,  one  competitor  monopolizes  interstate  trade  and  com- 
merce by  excluding. all  or  substantially  all  other  competitors 
from  the  free  opportunity  of  approaching  each  and  every 
prospective  purchaser  on  equal  terms,  or  by  driving  them 
from  the  field  of  freely  offering  their  goods,  so  as  to  have  that 
field  to  himself.    lb.  i— 84 

Be^  also  Indictmknts,  1 ;  Monopoly. 

Section  i. 

120.  Power  of  Coagreii  to  Authorize  Injunction.— The  Sherman  Law. 

section  4,  which  provides  that  the  circuit  courts  of  the 
United  States  have  jurisdiction  to  restrain  combinations,  and 
conspiracies  to  obstruct  and  destroy  Interstate  commerce, 
before  such  objects  are  accomplished,  is  not  void  for  want 
of  power  in  Congress  to  authorize  such  proceedings.  V.  S, 
V.  Elliott,  64  F.,  27.  ISll 

121.  Oovemment  Has  Power  to  Bring  Suit — Section  4  of  the  Sherman 

Law  Invests  the  Government  with  full  power  and  authority 
to  bring  suit  against  the  Trans-Missouri  Freight  Association ; 
and,  if  the  facts  alleged  are  proved,  an  injunction  should 
issue.    U.  8.  V.  TranS'Mo.  Ft,  Assn.,  166  U.  S.,  290.        1—649 

128.  Who  Kay  Sue  to  Restrain. — The  intention  of  the  Sherman  Law 
was  to  limit  direct  proceedings  in  equity  to  prevent  and 
restrain  such  violations  of  that  law  as  cause  injury  to  the 
general  public,  or  to  all  alike,  merely  from  the  suppression  of 
competition  in  trade  and  commerce  among  the  several  States 
and  with  foreign  nations,  to  those  Instituted  in  the  name  of 
the  XTnited  States,  under  section  4  of  the  act,  by  dlitriet  attor- 
neys of  the  United  States,  acting  under  the  direction  of  the 
Attorney  General;  thus  securing  the  enforcement  of  the  act, 
so  far  as  such  direct  proceedings  in  equity  are  oonctf ned, 
according  to  some  uniform  plan,  operative  throughout  the 
entire  country.  Minnesota  v.  Northern  8ecuritie$  Co.,  194 
U.  S.,  48.  2—533 

128.  The  right  to  bring  suits  for  injunetion  under  section  4  of  the 
Sherman  Law  is  limited  to  suits  instituted  on  behalf  of  the 
eovemment    Oreer,  Mills  d  Co.  v.  BtoUer,  77  F.,  1.        1—620 

124.  Although  the  Sherman  Law  contains  criminal  provisions,  the 
Federal  oourt  has  power  under  seetion  4  of  the  act  in  a  suit 
in  equity  to  prevent  and  restrain  violations  of  the  aet  and 
may  mold  its  decree  so  as  to  accomplish  practical  results 
such  as  law  and  jusjtice  demand.  Iforthem  Seeurtties  Co,  v. 
United  States,  198  U.  S.,  197.  8—889 


Digitized  by 


Google 


THE  SHEBMAK  LAW.  437 

Index— Digest 

1S5.  Xeitnlalng  Ordev— ITotioe. — ^Under  section  4  of  the  Sherman 
Law,  a  restraining  order  nay  be  issued  without  aotioe  under 
the  circumstances  sanctl<Aed  by  the  established  usages  of 
equity  practice  in  other  cases.  V,  8.  v.  CoiU  Dealer^  A89n. 
of  CaL,  85  F..  252.  1—749 

IM.  lajunetion. — ^A  combination  whose  professed  object  is  to  arrest 
the  operation  of  the  railroads  whose  lines  extend  from  a  great 
city  into  adjoining  States  until  such  roads  accede  to  certain 
demands  made  upon  them,  whether  such  demands  are  in  them- 
selves reasonable  or  unreasonable,  just  or  unjust,  is  an  unlaw- 
ful conspiracy  in  restraint  of  trade  and  commerce  among  the 
States,  within  the  Sherman  Law,  and  acts  threatened  In  pur- 
suance thereof  may  be  restrained  by  injunction  under  section 
4  of  the  act     U.  8.  v.  Elliott,  62  F.,  801.  1—262 

See  al90  Injunctions,  19,  26,  27,  31. 

Section  5. 

1S7.  Injunction  Order— Persons  Vot  Vamed  In  BlU. — ^Under  the  Sher- 
man Law, .  section  5,  an  injunction  order  in  an  action  to 
enjoin  an  illegal  conspiracy  against  interstate  commerce  may 
provide  that  it  shall  bd  in  force  on  defendants  not  named  in 
the  bill,  but  who  are  within  the  terms  of  the  order,  where 
it  also  provides  that  it  is  operative  on  all  persons  acting  in 
concert  with  the  designated  conspirators,  though  not  nameb 
in  the  writ,  after  the  commission  of  some  act  by  them  in 
furtherance  of  the  conspiracy,  and  service  of  the  writ  on 
them.    U,  fif.  V.  EUiott,  64  F.,  27.  1—811 

138.  The  authority  given  by  section  5  of  the  Sherman  Law  to  bring 

In  non-residents  of  the  district  can  not  be  availed  of  In  private 

suits,  and  the  court  can  acquire  no  jurisdiction  over  them. 

Oreer,  Mills  d  Co,  v.  Stoller,  77  F..  L  1—4X20 

Bee  also  Injunctions,  18. 

Section  6. 

IM.  Vorfeiture  of  Property. — The  provision  of  the  Sherman  Law, 
section  6,  for  forfeiture  of  "  any  property  owned  under  any 
contract  or  by  any  combination,  or  pursuant  to  any  con- 
spiracy (and  being  the  subject  thereof)  mentioned  in  this 
act,  and  being  in  the  course  of  transportation  from  one 
State  to  another  or  to  a  foreign  country,"  does  not  imply 
that  only  cases  in  which  property  shall  be  found  subject  to 
forfeiture  shall  be  deemed  within  the  scope  of  the  act.  U.  8. 
▼.  Deb9,  64  F.,  724.  1—822 

180.  Selsure  of  goods  In  eourse  of  transportation  pursuant  to  the 
unlawful  oontraot  can  only  be  made  under  the  sixth  seotlon 
of  the  Sh^:inaxi  Law,  whidi  authorhEes  seizures  and  oondem- 
matlon  by  like  proceedings  to  those  provided  in  cases  of  prop- 
erty Imported  into  the  United  States  contrary  to  law.  U.  8, 
y.  Addyston  Pipe  d  Steel  Co^  85  F.,  SOL  1--814 
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MIL  Tltere  can  be  ao  sneli  lelsne  in  a  aait  in  eqaity  tlpan^llt  ^  the 

United  States  under  the  Meiman  Law  to  enjoin  tlie  carrying 

OQt  of  a  contract  or  comMnation  in  restraint  of  mterstate 

ooBinieroe.    lb,  1--814 

Section  7. 

185t  Veoeiiary  Partiet— JurltdiotioB  of  Federal  Courts.— Where  a 
person  brings  an  action  under  section  7  of  the  Sherman  Law 
airaiast  the  ofleials  of  a  State  to  recover  damages  for  acts 
done  under  authority  of  a  State  statute  which  gives  the  State 
an  entire  monopoly  of  the  traffic  in  intoxicating  liquors  (act 
S.  C,  Jan.  2, 1895) ,  the  State  itself  is  a  necessary  part][  thereto, 
and  consequently  the  Federal  courts  would  have  no  jurisdic- 
tion of  the  action.    Loioenstein  v.  Evans,  09  F.,  908.      1 — 508 

ISS.  A  manieipal  eorporatloa  engaged  in  operating  water,  lighting, 
or  similar  plants,  from  which  a  revenue  is  derived.  Is,  in  rela- 
tion to  such  matters,  a  business  corporation,  and  may  maim* 
tain  an  notion  under  section  7  of  tlie  Sherman  Law  for  **  Injavf 
to  its  business  "  by  reason  of  a  combination  or  con^iracy  in 
restraint  of  interstate  trade  or  commerce  made  unlawful  by 
such  act  City  of  Atlanta  v.-  Chattanooga  Fotmdr^  d  Pipe 
Works,  127  F.,  23.  t--299 

Affirmed,  203  U.  S.,  390. 

IM.  Same— Who  Liable. — Every  member  of  suck  an  illegal  eombi- 
naticn  is  liable  for  the  injury  resulting  to  the  business  or 
property  of  a  plaintiff  by  reason  of  such  combination,  re- 
gardless of  any  contract  relation  between  the  plalntilf  and 
defendant    lb.  S--894 

ISS.  Boes  Vot  Authorise  an  Action  for  Damages  by  Party  to  the 
Trust — Section  7  of  the  Sherman  Law,  giving  to  any  person 
injured  by  any  other  person  or  corporation  by  reason  of  any- 
thing forbidden  in  the  act  the  right  to  recover  treble  damagea, 
does  not  authorize  an  action  against  an  alleged  trust  corpora- 
tion by  one  who  was  a*  party  to  its  organization  and  a  stock* 
holder  therein  to  recover  damages  reaaltiAg  from  the  entomB- 
ment  by  defendant  ot  rights  given  it  by  the  alkgBd  unlawful 
agroement    Bishop  v.  Amerioan  Preservere  Ce^  196'  F.,  845. 

S— SI 
Affirming  51  F.,  272   (1^-49). 

ISC  For  an-  action  for  recovery  under  this  section^  broo^  under 
tblB  section  against  an  asaoeiation  of  manulaetuien  of  and 
dealers  In  tiles,  mantels,  and  grates^  where  thct  party  suing 
was  not  a  member  of  the  assocSatiffa,  and  the  sales  were 
made  within  the  States  see  Montague  Vi..  JkHsry,.  198  U.  flL 
38.  t-827 

USL  Attorneys'  Veea.— The  disoretien  of  the  trial  erarti  qpder  the 
Sherman  Law»  section  7,  to  allow  a  neasoDahle  aitomey's 
fee  ta  the  saccesaful  plaintiff  In  sa  aiotiea  hvovi^  under 
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that  section  to  recover  damages  for  a  violation  of  the  pro- 
visdons  of  that  act  against  combinations  in  restraint  of 
trade,  is  not  abused  by  an  allowance  of  $750,  although  the 
verdict  was  for  but  $500,  where  the  trial  took  five  days, 
and  from  the  proof  offered  it  appeared  that  from  $750  to 
$1,000  would  be  a  reasonable  sum.    /b.  »— 837 

XSft  A  recovery  of  the  treble  damages  authorized  by  the  Sherman 
Law,  section  7,  in  case  of  injury  sustained  by  violation  of 
the  act,  can  be  had  only  by  direct  action,  and  not  by  way  of 
•et-oir  in  an  action  brought  for  the  price  of  goods  by  a  com- 
pany illegally  formed  in  violation  of  the  act,  especially  when 
the  State  practice  does  not  permit  the  set-off  of  unliquidated 
damages.    Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.,  540. 

139.  A  declaration  in  a  suit  based  on  section  7  of  the  Sherman  Law 

to  recover  damages  resulting  to  plaintiff  from  a  violation  of 
such  provision,  which  alleges  in  a  single  count  that  defendant 
entered  into  a  ''contract,  combination,  and  conspiracy"  in 
restraint  of  trade,  is  bad  for  dnplicity.  Rice  v.  Standard  Oil 
Co.,  134  F.,  464.  i^— 683 

140.  The  pendency  of  a  salt  in  a  State  court  can  not  be  pleaded  in 

abatement  of  an  action  in  a  circuit  court  of  the  United  States 
to  recover  treble  damages  under  section  7  of  the  Sherman 
Law,  since  the  State  court  is  without  Jurisdiction  to  en- 
force the  remedy  given  by  said  section,  and  therefore  the 
same  case  can  not  be  depending  in  both  courts.  Loewe  v. 
Lawlor,  130  F.,  633.  S— 568 

141.  Limitation. — ^An  action  under  section  7  of  the  Sherman  Law, 

providing  that  "any  person  who  shall  be  injured  in  his 
iMsiness  or  property  by  any  other  person  or  eoiipomtioii 
by  reason  of  anytMng  forbidden  or  declared  to  be  unlaw- 
ful by  this  act  may  sue  therefor  in  any  circuit  eourt  of 
tiie  United  States,  ^  «  <  and  shall  recover  threefold 
the  damages  by  him  sustained^"  is  not  an  aietiea  for  a 
penalt^^  or  forfeiture  within  Sevised  Statatesi  section  1047, 
IHKsorihIng  a  limltatioa  e(f  live  years  foF  a  '*  salt  er  prose- 
cution for  any  penalty  or  forfeiture,  pecuniary  od  other- 
wisev  accruing  under  the  laws  of  the  United  States,*'  but 
one  for  the  enforcement  of  a  civil  remedy  for  a  private 
injury,  compensatory  in  its  purpose  and  effect,  the  recovery 
permitted  ia  excess  of  damages  actually  sustained  being 
in  the  nature  of  exemplary  damages,  which  does  not  change 
tiie  nature  of  the  action,  and  such  aolioA  i»  irevenied  as  Is 
Hnilatlom  by  the  statetea  of  the  State  in  w^oUK  it  ia  feronght 
dtp  of  AUrniUa  v.  OhaiUmooga  FoundtfU  ^  I^^  Oai^  101  F., 
900.  a— 11 

AAmed,  127  F.,  28  (2->2Q0). 

AOrmedt  208  ^.  &,  89a 
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Itt.  The  WorA  ^AitoeUtioms,"  as  XTted  in  Seetion  6,  Ineludes  Vslm- 
eerporated  AssoeiatiOAf ,  Sueh  ai  a  Labor  OrgaiilBatioB,  Wbieh 
Xay  Be  taed  bj  Its  Vame  in  Aetioa  for  Ihtmases. — ^In  the 
Shermaii  Law,  section  8,  providing  that  the  word  "person** 
or  "  persons,"  whenever  used  in  the  act»  shall  be  deemed  to 
Indade  corporations  and  associations  existing  nnder  or  au- 
thorized by  the  laws  of  either  the  United  States,  the  laws  of 
any  of  the  Territories,  the  laws  of  any  State,  or  the  laws 
of  any  foreign  country;  the  word  "associations"  indndes 
unincorporated  associations,  such  as  labor  organizations  rec- 
ognized by  Federal  and  State  legislation  as  lawful,  and  such 
an  organization  may  be  sued  by  its  name,  under  section  7, 
by  one  Injured  in  his  business  or  property  by  its  action  in  vio- 
lation of  the  provisions  of  the  act  Dowd  v.  United  Mine 
Workers  of  America,  235  P.,  4.  ^-4(53 

Fob  Ck>MBiNATioNS,  sra,  fbohibited,  see  Goiibinations,  Ooh- 

SPIBACnCS,  GONTSACTS,  ETC.,  IN   RBSTaAINT  OF  TbAOE,   IL 

Fob  Ck>MBiNATioNS,  btc^  not  wrrHiN  the  Statute,  see  Com- 
binations,  CONSPIBACIES,  OONTBACTS,  ETC.,   IN   RESTEAIBT  OV 

Tbade,  III. 
Fob  Actions,  Dxtenses,  ob  Pabties,   see  Actions  and  I>b- 

FENSES ;  AND  PABTIES. 

Fob  Jubisdiction  of  Fxdebal  Ck>UBTs,  see  Ooubts. 

Fob  Damages,  see  Actions  and  Defenses,  5&-84;  and  Dam- 

ACUES. 

II.  The  Clayton  Anti-Tbust  Act. 
Aet  of  October  15,  1914;  S8  Stat.,  190. 

lO.  BeetioB  8,  Makiag  XTnlawf ul  Agreeaeati  Which  TorUd  XTse  of 
Qoods  or  Xaehinery  of  a  Competitor  of  the  Letter  or  Seller,  It 
a  Valid  Law* — Section  8  of  the  Clayton  Law,  making  it  un- 
lawful tot  any  person  engaged  in  commerce,  in  the  course 
of  such  conmierce,  to  lease  or  sell  goods,  machinery,  etc, 
on  any  condition,  agreement,  or  understanding  that  the 
lessee  or  purchasor  shall  not  use  or  deal  In  goods  or  ma- 
chinery of  a  competitor  of  the  lessor  or  seller,  where  the 
effect  may  be  to  substantially  lessen  competition  or  tend  to 
create  a  monopoly,  as  applied  to  leases  made  in  the  conduct 
of  interstate  business.  Is  within  the  constitutional  power  of 
Congress.     C7.  8.  ▼.  VnUed  Shoe  Mach.  Co.,  2Q4t  F.,  14a 

8-«17 

144.  Prohibltt  Leaiet  With  Tying  Glavtet,  XTader  Whieh  Lettee  It  to 
Vie  KaoUneB  of,  and  to  Parohaie  Sepairt  and  Sappliet  From, 
the  Leitor. — Leases,  by  the  maker  of  a  very  large  percentage 
of  all  the  shoe  machinery  made  in  the  United  States,  of 
machines  to  shoe  manufacturers,  consisting  of  principal  and 
auzillary  machines,  the  use  of  both  kinds  being  necessary 
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In  tin  oompIetloD  of  a  shoe,  which  letses  contain  proyisions 
that  the  lessee  shall  not  use  the  machine  in  tiie  mannfac- 
ture  of  footwear  which  has  not  had  certain  essential  opera- 
tlons  perf6rmed  npon  it  hj  other  madiines  leased  from  the 
lessor,  that  he  shall  nse  the  leased  machines  eocdnslTeiy  for 
the  class  of  work  for  which  it  is  designed,  that  he  shall 
«rt>tain  all  diqdlcate  iMrts  and  all  soppUes  for  the  machine 
exclnsiTely  from  the  lessor  at  such  prices  as  It  may  estah- 
lish  and  other  similar  provisions,  and  which  forther  give 
the  lessor  the  right  to  remove  all  leased  ma^diines  in  the 
event  of  the  violation  hy  the  lessee  of  any  term  of  any  one 
of  the  leases,  Held,  on  motion  for  preliminary  injnnction. 
Illegal,  as  in  vio]ati<m  of  the  Clayton  Law.  17.  8.  v.  Uniied 
Shoe  MacK  Oo^  227  F.,  606.  5—786 

14i.  lame— Xb  Applicable  to  a  Contlaiilag  Coatraot  of  Leaie,  Althotgh 
Xade  Before  the  Pasiage  of  the  Aet— Section  8  of  the  Olayton 
Law,  which  makes  it  nnlawfal-  to  lease  or  sell  machinery, 
etCn  on  any  condition  or  agreement  which  will  tend  to  pre- 
vent the  lessee  or  purchaser  from  dealing  with  competitors 
of  the  lessor  or  seller,  is  applicable  to  a  continuing  contract 
of  lease,  although  made  before  its  passage.    lb,  5 — ^789. 

IM.  Is  AppUeable  to  Coatiniilag  Leases,  Although  Xade  Before  Its 
Passage. — ^The  Clayton  Law,  which  makes  it  unlawful  to  lease 
or  sell  machinery,  etc,  on  any  condition  or  agreement  which 
will  tend  to  prevent  the  lessee  or  purchaser  from  dealing 
with  competitors.  Is  applicable  to  a  continuing  contract  of 
lease,  although  made  before  its  passage.  BlUott  Machine 
Oo.  V.  Cew^,  227  F.,  12a  ft— 041 

147.  The  Befusal  of  a  lEanufaetarer  of  aa  XTnpateated  Artlele  to  Sell 
to  a  Bealer  Who  Besells  at  Less  Than  Begular  Prices  Hot  a 
▼lolatioa  of  the  Olayton  Law.— The  refusal  of  the  manufac- 
turer of  an  unpatented  food  product,  which  is  not  a  necessity 
of  life  or  even  a  staple  article  of  trade,  who  has  a  monopoly 
only  because  of  the  trade  name  under  whidi  it  is  sold,  it  be- 
ing opm  to  anyone  else  to  make  and  sell  the  same  article  un- 
der any  other  name  which  does  not  infringe  such  trade  name, 
to  sell  to  a  dealer  who  resells  at  retail  at  less  than  the  regu- 
lar price  charged  by  other  retailers  and  a  price  which  gives 
to  the  retailer  no  profit,  while  to  an  extent  it  lessens  oompe- 
titiott,  is  not  an  unreasonable  *'  restraint  of  trade,**  nor  is  it 
unlawful  under  the  Clayton  Law  as  a  price  discrimination, 
ttie  efiect  of  which  **  may  be  to  substantially  lessen  competi- 
tion or  tend  to  create  a  monopoly,"  so  as  to  entitle  the  would- 
be  purchaser  to  relief  by  injunction  under  section  IB  of  the 
act;  but,  on  the  contrary,  the  effect  of  such  an  injunction 
would  be  to  restrain  trade  by  maldng  it  Impossible  for  com- 
petitors  to  handle  the  article,  except  at  a  loss,  and  to  give 
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mi<^  PQDohMer  a  monopoly.  Chteat  JM  S  Pm!  Teo  Co.  ▼. 
Cp^mn  of  Wheai  €o^  234  F.,  571;  5—906 

Mt.  Sflau»— Bef Vial  of  IfaBiifaotimr  to  loU  ffis  Tn&mit  to  a  Dealor 
Wte  lltei  it  in  a  Xaamer  Wliioli  Lonens  tte  Tmia  of  the 
XaiBHr  Sot  a  Violation  of  the  Clajton  Law;— Oonsfriiliig  to- 
gotlMsr  tlie  {tfOTisioDB  of  section  2  of  tbe  Gla^on  Law,  the 
laat  proviso  in  elltat  aathorisos  poraons  engaged  in  selling 
goods  in  interstate  commerce  to  select  their  own  bona  fide 
customers,  provided  the  effect  of  sndi  selection  is  not  to  sub- 
stantially and  unreasonably  restrain  trade;  and  the  refusal 
of  a  manufacturer  to  sell  its  product  to  a  dealer  wlio  avowedly 
uses  it  in  a  manner  which  injures  and  lessens  tbe  trade  of 
the  maker  can  not  be  said  to  be  an  unreasonable  restraint  of 
trade  nor  a  violation  of  the  statute.    lb.  6 — 871 

UM*  Has  VM  Changod  tiM  Eale  That  a  Trader  Hi^  Aefasa  ts  BMI 
With  MKjf  Proposiag  Bayer. — ^Neither  ttie  Clayton  Law  nor 
the  Sherman  Law  has  changed  the  rule  that  a-  tradai*  may  re* 
^t  the  offer  of  a  proposing  buyer  tor  any  ssason  that  ap- 
peals to  him,  whether  it  be  because  he  does  not  like  the 
buyer's  business  methods  or  because  of  some  pertsnal  dif- 
ference. Great  AtU  d^  Poo.  Tea  Co.  v.  Cream  of  Wheat  Co^ 
227  F.,  40.  ft-8n 

UOi  Bcfiasal  of  a  Xaanfactarar  to  SeU  Only  to  Its  UotmMot  Bottlers 
Vot  a  Violation  of  the  dayton  Law.— The  r^nsai  of  a  manu- 
facturer to  sell  its  sirup  for  bottling  to  a  party  other  than 
its  licensed  bottlers^  and  to  permit  such  party  tkv  use  its 
trade>mark  in  connection  with  the  bottled  product,  w(as  not  a 
violation  of  the  Clayton  Law,  providing  tliat  it  shall  be  un- 
lawful to^sell  goods  for  use  or  resale,  or  to  fix  a  price  thSM- 
for,  or  discount  or  rebate  from  such  price  on  the  oondition 
that  the  purchaser  shall  not  use  the  goods  of  a  competitor, 
where  the  effect  may  be  to  substantially  lessen  competition  or 
to  create  a  monopoly  in  any  line  of  commerce,  in  view  of  the 
possibility  of  adulterati<M:i  and  the  hardship  to  tlie  manu- 
facturer of  maintaining  such  supervision  over  the  bottling 
as  it  deemed  necessary,  if  required  to  sen  to  everD  intend- 
ing purchaser.    Cooa^oJa  Co.  v.  BuUer  d  Som^,  229>  F.,  28S. 

•-414 

lil..  Xanuiaetuier  of  Xotion-Pletiire  Projeetiag  lEaohiae  Can  Hot 
Bequiro  PurohaMr  or  Lessee  to  Vte  Wmm^  BEanafacrtured  by 
it,  Its  Patent  for  FUns  Having  Expired. — Under  the- Clayton 
Law,  making  it  unlawful  to  lease  or  sell  goods,  ■ftchinery, 
or  supplies  on-  a  condition  that  the  lessee  or  purdmser  shall 
not  use  or  deal  in  the  goods,  machinery,  or  supplies  of  a 
eompetitor  of  the  lessor  or  s^ler,  where  such  oondition  may 
subsequently  lessen  competition  and  cseate  a  monopoly,  com- 
iHainant,.  who  by  virtue  of  patents  had  a  monopoly  for  the 
manufitcture  of  motion-picture  j^ojecting  machines,  can  not. 
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in  setling  or  leasing  Bach  machinea  require  the  pnrchaaer 
to  nae  fllma  manufactured  by  it,  its  letters  patent  for  films 
having  expired,  and  such  a  contract  is  invalid  as  tending  to 
create  a  monopfdy.  MoUtm  Picture  F^.  €o.  v.  Uwtvenal 
Film  Co.,  235  F..  400.  6-643 

Mi.  iameh^Aot  Applies  te  Coslnets  Hade  Befere  Its'  9asH«e.— The 
Oli^ten  Law,  leveled  at  monopolies,  applies  to  eoniracts  en- 
tered  into  before  its  enactment    ib*  6—644 

Uti  Mmam  Tnir  MniHw,  Though  Aets  of  Beitraisit  Oeewitd  in  the 
itate  is  Whieh  the  Oontmet  Was  Hade.— Where  a  contract 
involved  and  restrained  interstate  commerce^,  the  Olayton 
Law  IB  applicable,  tfaoui^  the  particuhir  acts  of  restraint 
and.  Infringement  occurred  in  the  Stats  of  New  Yo0k  where 
the'  OMitvact  was  made.    lb.  6—644 

»A  Vatar  8es«iMi  16  of  the  OUiyton  Law,  Biinate  Vtotte  Cat  Obtain 
lajmntlett  Against  Threatened  Lohl— While  under  section  16 
of  the  Clayton  Law  private  parties  can  obtain  an  Injunction 
threatened  loss  that  act  in  terms  goes  no  fartBei. 
V.  WeUbaoh  Street  lAf^img  Co.,  240  U.  S.,  20. 

6—431 

Mi;  Isam— Under  OlaTton  Law,  Test  of  Lawfulnesi  of  Aets  in  Caae  of 
itsiks.*-Wlthin  the  Clayton  Law,  section  2^  providing  that 
no  inilnnctlon  in  any  case  between  employer  and  employees 
shall  prohibit  any  person  from  terminating  the  relations  of 
employment  or  from  reeommending  or  persuading  others  by 
peaoefttl  nwans  so  to  do,  or  from  attending  at  any  pKHse 
where  they  may  lawfully  be  for  the  purpose  of  peacefully 
obtaining  or  conununicating  information,  or  from  peacefully 
penuading  any  person  to  work  or  abstain  ftom  work,  or 
fbom  ceasing  te  patronfaie  or  employ  any  party,  the  test 
whether  the  act  is  lawful  is  the  question  whether  it  would 
be  lawful  if  no  strike  existed,  and  no  actios  heving  in  it 
the  dement  of  iirtimidatlon,  coercion,  or  abuse,  physical  or 
veital,  or  of  invasion  of  righte  of  privacy,  nor  any  act  or 
speech'  ^diich  a  fhir-mlnded  man  may  reasonably  judge  to 
be  Intended  te  convey  insult  threat,  or  annoyance  to  an- 
other; or  to  work  abuse  upon  him,  is  lawful.  Stephent  v. 
Ohio  Sia$e  Tel  Co.,  240  F.,  771.  6-087 

MK  lane— SMhIag  Xaiployeei  Can  Hot  Interfisre  With  Basineu  of 
TeleplMme  Compaiiy. — Striking  employees  of  a  telephone  com- 
ptfiy,  which  is  a  public  utility  whose  first  duty  is  to  serve 
the  public,  can  not  lawfuOy  Interfisre,  under  the  Clayton 
Law,  with  the  business  of  the  cxMupany,  if  it  can  find  people 
wHling  to  work  tor  it,  since,  if  it  can  find  laborers^  it  must 
employ  them  and  fulfill  ito  pubUc  duties,   /b.  6—042 
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III.  Immttnitt  Statutes. 

Act  of  Feltruary  U.  189Sb  27  Stat.,  US, 

li7.  XmmuAity  of  WltnetMS.— Act  of  February  11,  1806  (27  Stat, 
443),  providing  that  no  person  shall  be  excosed  from  testi- 
fying in  a  proceeding  growing  out  of  an  alleged  Tiolatioii 
of  an  act  to  regulate  Interstate  commerce,  approved  Feb- 
mary  4,  1887,  on  the  gronnd  that  his  testimony  will  tend 
to  incriminate  him,  and  that  no  person  shall  be  prosecuted, 
etc.,  on  account  of  anything  concerning  which  he  may  tes- 
tify in  such  proceedings,  applies  only  to  proceedings  con- 
nected with  the  act  of  February  4,  1887,  and  does  not  apply 
to  a  proteeutioa  for  violation  of  the  thenaan  law  lo  as  to 
abrogate  la  relation  thereto  the  Tifth  Ameaimeat  to  the 
Ooaitttntioa,  providing  that  no  person  shall  be  conpelled  in 
a  criminal  case  to  be  a  witness  against  himself.  Foot  v. 
Buchanan,  118  F.,  IM.  S— 104 

168.  The  act  of  February  11,  1888  (27  Stat,  448),  whl(di  is  supple- 
meatary  to  the  latentate  Commeroe  Aet,  provides  that  '^no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfielture  for  or  <m  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify  or  produce  evidence, 
documentary  or  otherwise,  before  said  CJommlssion  or  in 
obedience  to  its  subpoena  *  *  *  or  in  any  such  case  or 
proceeding.'*    U.  8,  v.  Armour  d  Co.,  142  F.,  806.  t— 861 

IM.  Coattraetioa  of  the  Xauaaalty  Aot — ^The  immunity  act^  Feb.  U, 
1883,  c.  27  Stat.,  443,  which  relates  to  evidence  given  In 
Ck>vemment  investigations,  and  provides  that  '^no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  con- 
cerning which  he  may  testitf  or  produce  evidence,  *  *  ^'** 
was  enacted  to  satisfy  the  demand  of  the  fifth  constitutional 
amendment,  and  does  so  by  affording  the  witness  absolute 
immunity  from  future  prosecution  for  any  oflfense  arising 
out  of  the  transactions  to  which  his  testimony  relates,  and 
which  might  be  aided,  directly  or  indirectly,  thereby,  so  as 
to  leave  no  ground  on  which  the  constitutional  privilege  may 
be  Invoked.  It  operates  as  an  act  of  general  amnesty  for 
all  such  offenses;  but  it  is  not  intended  to  be,  and  cannot 
be  made,  a  shield  against  prosecution  fdr  offenses  committed 
after  the  testimony  is  given  or  the  evidence  furnished,  since 
a  person  cannot  be  said  te  have  been  a  witness  against 
himself  in  req)ect  to  an  offense  which  had  not  been  com- 
mitted when  the  testimony  was  given.  U.  B.  v.  Bioift,  186 
F.,  1017.  4—76 

160.  The  Immnaity  itatate  governing  the  giving  of  testimoay  befece 
the  Cofluniifioaer  of  CorporatioBi  is  the  act  Feb.  U,  1808, 
e.  88,  27  Stat,  443,  which  was  expressly  made  appUcable  in 
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such  cases  by  the  act  Feb.  14,  1908,  c  552,  9  Q,  82  Stat,  827, 
creating  the  Department  of  €k>mmerGe  and  Labor.    /&.    4r-^ 

181.  Zmmvaity  Hot  Extended  to  Pertoai  OaUed  by  Defeaie  in  Civil 
Caiet.— The  immunity  act  of  Feb.  25,  1903,  c  755,  82  StaL, 
904,  as  amended  by  act  June  30,  1006,  c  3920,  82  Stat,  796^ 
proYides  that  for  the  enf orcemoit  of  the  provisions  of  the 
act  a  specified  sum  was  appropriated  to  employ  qMdal  coun- 
sel to  conduct  proceedings,  suits,  and  prosecutions  thereun- 
der, provided  that  no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  he  might  testify 
In  any  proceeding,  suit,  or  prosecution  under  the  act  ate 
Beld  that  though  the  act  applies  to  witnesses,  whether 
called  in  a  criminal  or  a  civil  suit  it  did  not  extend  im- 
munity to  witnesses  called  by  the  d^ense  in  a  civil  suit  to 
restrain  alleged  violations  of  the  ait  especially  to  defendants 
called  by  co-defendants,  the  effect  of  which  would  be  to 
render  the  statute  abortive.  U,  8.  v.  Standard  Sanitanf  Mfg, 
Co^  187  F.,  236.  4—262 

WL  Ooafen  Zmmuiiity  Only  Where  Evidence  is  Given  Under  Com- 
pulsion.—Under  the  act  of  February  11,  1893  (24  Stat,  448), 
conferring  immunity  as  to  matters  testified  to  before  the 
Interstate  Commerce  Oommission,  such  immunity  is  only 
conferred  where  the  witness  would  have  been  privileged 
under  Const  U.  S.,  Amend.  5,  and  where  such  evidence 
Is  given  under  compulsion;  but  where  the  evidence  is  given 
without  assertion  of  the  constitutional  privilege,  or  is  de- 
dined  to  be  given  on  any  ground  other  than  because  of  its 
Incriminating  tendency,  immunity  is  not  conferred,  the  stat- 
ute having  been  passed  with  regard  to  the  prior  construc- 
tion of  the  Fifth  Amendment,  under  which  an  assertion  of 
privilege  is  necessary.    U.  S.  v.  Elton,  222  F.,  436         1—840 

Act  of  February  19,  190S;  St  Stat.,  848. 

198.  Immunity  of  Witnetflei— -Antl-Tnist  Aet— Inquisitloat.— An  in- 
quisition before  a  grand  Jury  to  determine  the  existence  of 
supposed  violations  of  the  Sherman  Law  was  ia  "  proceed- 
ing" within  act  of  Congress,  February  19,  1908  (ch.  706, 
82  Stat,  848),  providing  that  no  person  shall  be  prosecuted 
or  subjected  to  any  penalty  tor  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  he  may  testify 
or  produce  evidence  in  any  **  proceeding  "  under  several  8ta^ 
utes  mentioned,  including  such  Sherman  Law.  In  re  JSTole, 
189  F..  496.  t— 804 

Act  of  February  t5, 1908;  82  Stat.,  908. 

184.  The  examination  of  witneitet  before  a  grand  Jury  eoaoeming 
an  alleged  violation  of  the  Sherman  Law  is  a  "  prooeeding  ** 
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wftfahi  the  nieaning  of  the  proTlio  to  the  «et  of  Vebraary 
20,  1908  (82  Stat,  854r^08),  that  no  peraoB  BhaH  he  prose- 
cnted  or  be  subjected  to  any  penalty  or  forfeiture  for  or  'on 
account  of  any  transaction,  matter,  or  thing  eonc^ning 
which  he  may  testify  or  produce  evidence  in  any  proceeding, 
suit  or  prosecution  under  certain  named  statutes  of  which 
tbe  Sherman  Law  is  one.    Hale  v.  Henkel,  201  Vi  S.,  06. 

169.  The  ripht  of  a  witness  to  olaim  his  privilege  against  self- 
inerimination,  afTorded  by  the  fifth  amendment  to  the  €k>n- 
stitutlon,  when  examined  concerning  an  alleged  violation  of 
the  Sherman  Law,  Is  taken  away  by  the  previse  to  the  aet  of 
February  29,  190S  (82  Stat,  904),  that  no  person  shaD  be 
prosecuted  or  be  subjected  to  any  penalty  or  forMture  f6r 
or  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  may  testi^  or  produce  evidence  in  any  proceeding, 
suit,  or  prosecution  under  certain  named  statutes  of  wliidi 
the  Sherman  Law  is  one,  which  furnishes  a  sufllcitiat  im- 
munity from  prosecution  to  satisfy  the  constitnUonal  guar- 
anty, although  it  may  not  afford  immunity  from  pioseentlmA 
in  the  State  courts  for  the  offense  disclosed.  I6ee  also  i^el- 
im  V.  United  8tate8,  201  U.  S.,  92  (2--^20).1    lb.         2—897 

1^  Imaiunity  Provisiott.-^The  appropriation  act  €f  IMyruary  25, 
1008  (82  Stat,  904),  malting  provision  for  the  enforoenent 
of  the  Interstate  Commeree  and  Anti-Tmst  laws,  eontaias  an 
immitnity  provision  relating  to  persons  ifiving  testimony  or 
producing  evidence  in  any  proceeding,  suit  or  prosecution 
under  said  lawa    U,  8.  v.  Armour  d  Co.,  142  F.,  808.     2—962 

197.  Xmmunlty  matute— OAcer  Prodaeing  Beoords  of  Corporation  Hot 
Entitled  to  Immanity. — ^Testimony  given  by  an  officer  of  a  cor- 
poration before  a  Federal  grand  Jury  investigating  charges  of 
violation  of  the  Sherman  Law  by  the  corporation,  which  ocm- 
slated  in  statements  of  facts  shown  by  the  records  of  the  cor- 
poration which  he  produced  in  obedience  to  a  subpoena  duces 
tecum,  does  not  entitle  him  to  immunity  from  pnuaeoufloa  Jor 
an  offense  against  the  tJnlted  States  committed  in  Aiis  ofllcial 
capacity,  but  wliich  has  no  connection  with  >the  natter  then 
being  investigated  under  the  Immunity  Act  of  Feiiniary  25, 
1908,  which  provides  vHth  refifpect  to  the  Shenman  Law  and 
others  mentioned  that  **  no  person  shall  be  prosecated  or  be 
ffObJected  to  an^  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter,  or  tiling  concerning  whfcdi  he  may 
testify  or  produce  evidence,  documentary  or  otlierwiae,  in 
any  proceeding,  suit,  or  prosecution  under  said  aota.**  Heike 
V.  U.  8„  192  F„  87.  4-444 

199.  8ame— 8tatements  compiled  by  employees  of  a  eorporatioa  fton 
lis  tboeks  «nd  feoovds,  which  were  before  n  grand  Jury  aod 
produced  to  the  grand  jury  b|r  «n  ofScer  lOC  fbe  carporation 
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on  a  subpoana  duces  tecum,  do  not  constitute  testimony  given 
or  documentary  evidence  produced  by  such  officer  within  the 
meaning  of  the  Immunity  Act  of  February  25,  1903,  which 
grants  immunity  in  certain  cases  to  a  witness  ^  on  aoat>UBt  of 
any  transaction,  matter,  or  thing  concerning  which  he  may 
testify  or  produce  evidence,  documentary  or  otherwise/'  the 
preparation  or  production  of  statements  in  such  case  being 
the  act  of  the  coiporation,  and  not  of  the  witness.   lb,    4 — 148 

lY.  Ck>HHEBCE  AND  LaBOB  ACT. 

Act  of  February  U,  1909;  9t  Stat,,  8«5. 

1l68.  The  primary  purpose  of  Commeroe  and  Labor  Act  of  F^ruary 
14,  1903  (32  Stat,  825),  was  legislative,  to  enable  Congress, 
by  ittforifiation  secured  through  the  work  of  officers  chaaned 
witii  the  execution  of  that  law  to  pass  such  remedial  legis- 
lation as  might  be  found  necessary,  and  the  act  must  be 
construed  in  view  of  such  purpose.  United  Stales  v.  Ar- 
fMmr  d  Co.,  142  F.,  819.  8—964 

17Ql  OommitBioner  of  Oorporations — ^Investigatloa  of  Corporationi  or 
Combinations.— BeetioA  •  of  that  act  (82  Stat,  827),  defining 
the  powers  and  duties  of  the  Commissioner  of  Corporattoas, 
requiring  him  to  make  investigation  into  the  onjanization, 
conduct  and  managem^it  of  the  business  of  all  corporations 
or  combinations  engaged  in  interstate  or  foreign  commerce 
other  than  common  carriers,  and  giving  him  theaamea>o«Ptrs 
in  that  respect  as  is  conferred  on  the  Interstate  Commerce 
Commission  with  respect  to  carriers,  including  the  power  to 
«ubp(Bna  and  compel  the  attendance  of  witnesses,  and  to 
administer  oaths  and  require  the  production  of  dooumentary 
enridence,  oontemplates  that  he  shall  proosed  Igr  prjkvate  hear- 
iaiBa;  sad,  having  such  powers,  a  person  who  appears  before 
him  on  his  demand  or  by  his  request  and  gives  testimony  or 
produces  documents,  although  not  swosm,  is  entitled  to  the 
«aHie  pdvilegos  and  immanities  as  though  bis  attendance  «ibs 
..  eompelled  bj  snbpcena  and  his  testimony  given  under  oath. 
lb.  t— 906 

171.  flan»— Immnaity.-^eotion  6  (32  Stat,  827)  requires  the  Com- 
miasloner  of  Corporations  to  Investigate  all  corporations 
and  •eomblnations  engaged  in  interstate  or  foreign  commerce, 
except  common  carriers,  and  provides  that  "  all  the  require- 
ments, obligations,  liabilities,  and  immunities  imposed  or 
conferred  by  said  'Act  to  regulate  commerce  *  and  by  'An  act 
in  relation  to  testimony  bef6re  the  Interstate  Commerce 
Commission  *  •  •  •  shaU  also  apply  to  all  persons  who 
mi^y  be  snbpcenaed  to  testify  as  witnesses  or  to  produce  doou- 
mentary evidence  in  pursuance  of  the  authority  eonferred  by 
this  section.''    lb.  1—067 
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y.  IlfTEBSTAn  OOMMSBGB  ACT. 

Ad  of  February  4,  1887;  Z4  Stat.,  S19. 

in.  ftbUe  PoUoy.— Tbe  act  of  February  4.  1887»  entltied  "An  act 
to  regulate  commerce,"  demonatrates  the  fact  that  from  the 
date  of  the  passage  of  that  act  it  has  been  the  public  policy 
of  this  Nation  to  regulate  that  part  of  interstate  eommeree 
which  oonsiiti  of  transportation,  and  to  to  far  restrlot  compe- 
tition in  freight  and  passenger  rates  between  railroad  com- 
panies engaged  therein  as  shall  be  necessary  to  make  sacfa 
rates  open,  public,  reasonable,  uniform,  and  steady  and  to 
prevent  discriminations  and  undue  preferences.  V,  8.  t. 
Tran9-Mo.  Ft.  A$9n.,  58  F.,  58.  1—186 

Case  reversed,  186  U.  S.,  290  (1—648). 

ITS.  Hot  Inconsistent  with  Sherman  £aw^— The  act  of  February  4» 
1887  (24  Stat,  S79),  *'to  regulate  commerce,"  Is  not  incon- 
sistent with  the  Sherman  Law,  as  it  does  not  confer  upon 
competing*  railroad  companies  power  to  enter  into  a  con- 
tract In  restraint  of  trade  and  commerce  like  the  one  whl<^ 
forms  the  subject  of  this  suit  U.  8.  v.  Tran9-Mo,  Ft,  iLtsik, 
166  U.  S.,  290.  1—648 

174.  Szprets  Companies. — The  Interstate  Commerce  Act  does  not  apply 

to  independent  express  companies  not  operating  railway 
lines.    Southern  Ind.  Bwp.  Co.  v.  U.  B.  Bmp.  Co.,  88  F.,  650. 

l>-^862 

175.  Purpose  of  the  Act  to  Sstablish  Tribnnal  for  Kegulating  Condnet 

of  Common  Carriers. — ^The  purpose  of  the  Interstate  Ck>mmeroe 
Law  is  to  establish  a  tribunal  to  determine  the  relation  of 
communities,  shippers  and  carriers,  and  their  respective 
rights  and  obligations  dependent  upon  the  act,  and  the  con- 
duct of  carriers  is  not  subject  to  Judicial  review  in  criminal 
or  dvil  cases  based  on  alleged  violations  of  tlie  act  until 
submitted  to  and  passed  on  by  the  Commission.  17.  8.  v. 
Padfio  d  Arctic  R.  d  N.  Co.,  228  U.  S.,  104.    .  S— 280 

176.  Telephone  Companies  Beqaired  to  Famish  Seasonable  Service. — 

A  suit  by  the  subscribers  of  an  interstate  tei^>hone  company, 
to  require  it  to  repair  its  appliances  and  thereafter  to  keep 
them  in  a  good  state  of  repair  and  in  condition  for  operatl<m, 
is  not  beyond  the  Jurisdiction  of  the  court,  as  asking  the 
court  to  undertake  administrative  or  legislative  functions. 
Stephens  v.  Ohio  State  Tel.  Co.,  240  Fed.,  760.  6—084 

YI.  Pacziio  Bahaoad  Acts. 

Aet9  0/  JfUy  1,  18e$  {12  Stat.,  489);  JiOy  t,  1864  (IS  8UU.,  S69); 
June  20, 1874  (18  Stai.,  111). 

177.  Through  Joint  Sates — Option  of  Carriers  to  Establish. — ^Prlor  to 

the  passage  of  the  Hepburn  Act  (act  June  29,  1906,  c  SSOl, 
84  Stat,  684)  in  1906  connecting  railroads  were  free  to  adopt 
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or  refuse  to  adopt  Joint  through  tariff  rates,  and  this  free- 
dom was  not  abridged,  as  between  the  Union  Pacific  Railroad 
Ck>mpany  and  the  Central  Pacific  Railroad  Ck^mpany,  by 
either  section  12  of  act  July  1,  1862.  c  120,  12  Stat,  486, 
requiring  the  roads  of  such  companies  to  be  operated  as  one 
continuous  line,  so  far  as  the  public  or  the  Qoyemment  are 
concerned,  or  section  16  of  act  July  2,  184^,  c  216,  13  Stat, 
362,  which  requires  them  to  afford  and  secure  to  each  equal 
advantages  and  facilities  as  to  rates,  time,  and  transpor- 
tation without  discrimination.  IX.  fi.  ▼.  Ufiimk  PwAM  ^  Cd., 
188  F.,  Ul,  lis.  4r^l6, 818 

178v  Bet.  Violated  by  Lease  of  Liiet  of  Oeatna  XltqMe  te  Southern 
Fa«i««.^The  Pacific  Railroad  Acts  (act  July  1,  1862,  c  120, 
12  Stat,  489;  act  July  2,  1864.  c.  216, 13  SUt,  866;  act  June 
20,  1874,  c.  331,  18  Stat,  111)  requiring  the  Central  Pacific 
Railroad  to  maintain  physical  connection  witlL  the  Union 
Pacific,  to  make  a  through  line  and  to  furnish  equal  advan- 
tages.and  facilities  as  to  rates,  time,  and  transportation, 
were  not  violated'  by  the  lease  of  the  Unas  of  the  Central 
Pacific  to  the  Southern  Pacific,  and  the  subsequent  purchase 
by  the  latter  of  the  stock  of  the  former,  so  long  as  the  stat- 
utory requirements  were  observed.  U,  81  v.  8ouihem  Po- 
ol^ Co^  238  F.,  1006.  6-^857 

VII.  Ths  BzFEDrmvG  Act. 
Act  of  February  11,  1909;  39  Stat,,  885. 

179.  The  Bspediting  Aet  of  February  11,  1908  (32  Stat,  823),  pro- 
viding that  in  any  equity  suit  in  any  Federal  circuit  court 
to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,  the  Attorney  (General  may  file  a  certificate 
of  importance,  whereupon  the  case  shall  be  given  precedence, 
and  shall  be  heard  by  not  less  than  three  circuit  judges,  or, 
if  there  are  only  two  circuit  Judges  in  the  circuit  then  be- 
fore them  and  such  district  Judge  as  they  select  though  dis- 
criminatory, is  not  unconstitutional.  U,  8.  v.  If.  Y.,  N,  H, 
d  H,  R.  Co,,  166  F.,  748.  8--633 

189.  Vot  &epealed  by  the  Judioial  Code.— The  special  provisions  of 
the  Expedition  Act  of  1903,  requiring  in  a  particular  class  of 
cases  the  organization  of  a  court  constituted  In  a  particular 
manner,  were  not  repealed  by  the  Judicial  Code  of  1911.  Esp 
parte  U,  8„  Petitioner,  226  U.  S.,  424.  4—510 

181.  Court  Organised  Under  Aet  May  Carry  Out  Deeree. — Under  the 
Bxpedition  Act  of  1903  a  court  composed  as  required  by  that 
act  may  be  organized  at  the  request  of  the  United  States  to 
consider  the  plan  to  carry  out  the  decree  of  the  Supreme 
Court  holding  a  combination  unlawful  under  the  Sherman 
Law.    Ih.  4-«lJ 

•—18 7» 
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18a.  How  Dittriet  Judge  PreTented  from  Baterlng  Seeree.— The  dto- 
trict  Judge  having  refused  to  organise  a  court  under  the  Ex- 
pedition Act  to  determine  the  form  of  decree  to  be  entered 
under  the  mandate  of  the  Supreme  Court,  the  latter  court 
will  issue  its  writ  of  prohibition  directed  to  the  district  Judge 
against  entering  a  decree.    Ih.  4r-611 

VIIL  Thb  GBiMiirAL  Afpbals  Act. 
Ad  of  March  2, 1907;  34  Stat,  ms. 

18S.  Hot  Bepealed  by  the  Judicial  Code.— The  Criminal  Appeals  Act 
of  1907  was  not  r^)ealed  by  the  Judicial  Code,  since  the  for- 
mer act  is  not  mentioned  among  the  statutes  expressly  re- 
pealed by  section  297  of  the  Code,  is  not  superseded  by  any 
other  regulations  of  the  matter,  and  is  a  special  provision, 
r.  fi.  V.  Wifwiofi?,  227U.  S.,218;57L.Bd.,481.  5— 21S 

184.  The  only  questiott  before  the  Federal  Supreme  Court  on  an  appeal 
taken  under  the  criminal  appeals  act  of  Xareh  2,  1907,  from  a 
Judgment  sustaining  a  special  plea  in  bar  when  the  defend- 
ant has  not  been  put  in  Jeopardy  Is  whether  such  plea  in  bar 
can  be  sustained.    U.  8.  v.  Kisael,  54  L.  Ed.,  1108.         8—822 

18ff.  Vader  the  Criminal  Appeals  Act  of  Xareh  8,  1907,  when  the 
indictment  is  quashed  this  court  is  confined  to  a  consideration 
of  the  grounds  of  decision  mentioned  in  such  statute.  United 
States  V.  Keitel,  211  U.  S.  370,  and  there  is  a  similar  limit 
when  the  case  comes  up  from  a  Judgment  sustaining  a  qpedal 
plea  in  bar.    17.  S.  v.  Kissa,  218  U.  S.,  000.  8—^22 

188.  Whether  an  indictment  charges  a  continuing  conspiracy  with 
technical  suiliciency  is  not  before  the  court  on  an  appeal 
taken  under  the  Criminal  Appeals  Act  from  a  Judgment 
sustaining  special  pleas  of  limitation  in  bar.    lb.  8—^22 

187.  In  Kevlewiag  Decision  of  Lower  Court  Sustaining  Demurrer  to 

Indictment  Under  the  Sherman  Law,  What  Supreme  Court  Will 
Hot  Consider. — In  reviewing  the  decision  of  the  lower  court 
sustaining  a  demurrer  to  an  indictment  charging  a  combina- 
tion in  violation  of  the  Sherman  Law,  the  Supreme  Court 
is  not  called  upon  to  consider  what  the  elements  of  the  plan 
may  be  independently,  or  whether  there  is  or  is  not  a  stand- 
ard of  reasonableness  which  Juries  may  apply.  If  a  crim> 
inal  violation  of  the  act  is  charged,  the  criminal  courts  have 
cognizance  of  it  with  power  of  decision  in  regard  thereto. 
17.  8.  V.  Pacific  d  Arctic  R.  4  N.  Co.,  228  U.  S,,  105.       8—230 

188.  Same — ^Where  District  Court  Holds  Indictment  lasufflcient  as 

Against  Certain  Defendants,  it  Construes  the  Indictment  and 
Hot  the  Statute,  Which  Decision  Supreme  Court  is  Without 
Power  to  Kevlew. — Where  the  district  court  holds  that  the 
averments  of  the  indictment  are  not  sufficient  to  connect 
certain  defendants  with  the  offense  charged,  it  construes 
the  indictment  and  not  the  statute  on  which  it  is  based,  and 
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the  8iix»reiiie  Ctourt  has  no  jnriBdictiion  under  ifae  Criminal 
Appeals  Act  to  review  the  dedaion.    /5.  9 — 288 

188.  JurlsdlotioA  of  Snpreme  Court  on  Appeal — On  appeal  under  the 
Criminal  Appeals  Act  of  March  2,  1907,  the  Supreme  Court 
must  accept  the  lower  court's  construction  of  the  counts  of 
the  indictment,  and  its  Jurisdiction  is  limited  to  considering 
whether  the  decision  of  the  court  below  that  the  acts  charged 
are  not  criminal  is  based  upon  an  erroneous  construction  of 
the  statute  alleged  to  have  been  violated.  U.  £f.  v.  Patten, 
226n.  S.,  685.  4— 752 

JX.  Ths  Paisnt  Laws. 

180.  <lueition  Whether  Patentee  Has  Reserved  Bights  hy  License  Ke- 

strlotioa,  is  One  Under  Patent  Laws. — ^An  action  by  the  pat- 
entee of  a  Rotary  mimeograph  sold  under  a  license  restric- 
tion that  such  machine  should  be  used  only  with  the  stencil 
paper,  ink,  and  other  supplies  made  by  the  patentee,  none 
of  which  are  patented,  against  one  selling  ink  to  the  pur- 
chaser with  the  expectation  that  it  would  be  used  In  con- 
nection with  such  mimeograph,  is  one  arising  under  the 
patent  laws,  of  which  a  Federal  court  has  jurisdiction. 
Senry  v.  A.  B.  Dick  Co.,  56  L.  Ed.,  645.  6—743 

181.  Patent  Law  Should  Hot  Be  Extended  by  Jndieial  Constmetioa. — 

While  the  patent  law  should  be  fairly  and  liberally  con- 
strued to  effect  the  purpose  of  Congress  to  encourage  useful 
invention,  the  rights  and  privileges  which  it  bestows  should 
not  be  extended  by  Judicial  construction  beyond  what  Con- 
gress intended.    Bauer  d  Cie  v.  O'Donnell,  229  IT.  S.,  10. 

6-«03 

188.  Same— Word  "Tending,"  in  Copyright  and  Patent  Statutes,  to 
All  Intents  the  Same. — ^The  words  "  vend  "  and  "  vending,"  as 
used  in  section  4952,  Revised  Statutes,  in  regard  to  the  copy- 
right protection  accorded  authors  and  as  used  in  section 
4884,  Revised  Statutes,  in  regard  to  the  protection  accorded 
Inventors  for  their  patented  articles,  are  substantially  the 
same,  and  the  protection  intended  to  be  secured  to  authors 
and  inventors  is  substantially  identical.    lb.  6 — 805 

188.  Bight  to  Xake  Invented  Artieles  Existed  Before  Patent  Law.— 
The  right  to  make,  use,  and  sell  an  invented  article  existed 
witiiout,  and  before,  the  passage  <^  the  patent  law;  the  act 
secured  to  the  inventor  the  exclusive  right  to  make,  use,  and 
vend  the  thing  patented.    lb.  .8—803 

184.  Same — In  Framing,  Congress  Did  Hot  Use  Teohnioal  Phrases. — 
In  framing  the  patent  act  and  defining  the  rights  and  privi- 
leges of  patentees  thereunder  Congress  did  not  use  technical 
or  occult  phrases,  but  in  simple  terms  gave  the  patentee  the 
exclusive  right  to  make,  use,  and  vend  his  invention  for  a 
definite  term  of  years.    lb,  6 — 803 
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Ifit  In  WHkt  Biiespeot  It  Differs  from  Copyright  £aw.— The  iMttent 
law  differs  from  the  copyright  law  in  that  it  not  only  con- 
fers the  right  to  make  and  sell,  but  also  the  ezclnsive  riglit 
to  nse  the  subject-matter  of  the  patent.    lb,  6—808 

IM:  flttsie— Biffht  Oiren  by,  Should  Be  Protected.— The  right  given  by 
the  patent  law  to  the  inventor  to  use  his  invention  should  be 
protected  by  all  means  properly  within  the  scoi>e  of  the 
statute,  and  the  patentee  may  transfer  a  patented  article 
with  a  qualified  title  as  to  its  use.  {ETenry  v.  IHcJb,  224 
U.  S.,  1.)     lb.  S— 805 

197.  Same — ^Eight  to  Teikd  Conferred  by,  Does  Hot  Include  Right  to 
Control  Kesale  Price. — Where  the  transfer  of  the  patented 
article  is  full  and  complete  an  attempt  to  reserve  the  right 
to  fix  the  price  at  which  it  shall  be  resold  by  the  vendee  is 
futile  under  the  statute.  It  is  not  a  license  for  qualified  use 
but  an  attempt  to  unduly  extend  the  right  to  vend.  Henry 
V.  Dick  Co,,  224  U,  S.,  1,  distinguished.    lb,  6—808 

196..  Patentee  Beceives  Nothing  from,  Except  Bight  to  Bestrain  Others 
from  XTiing  His  Invention. — In  determining  how  far  the  owner 
of  a  patent  may  restrict  the  use  after  sale  of  machines  em- 
bodying the  invention,  weight  must  be  given  to  the  rules  long 
established  that  the  scope  of  every  patent  is  limited  to  the  in- 
vention as  described  in  the  claims,  read  in  the  light  of  the 
specification,  that  the  patentee  receives  nothing  from  the 
patent  law-  beyond  the  right  to  restrain  others  from  manu- 
facturing, using,  or  selling  his  invention,  and  that  the  pri- 
mary purpose  of  that  law  is  not  to  create  private  fortunes 
but  is  to  promote  the  progress  of  science  and  the  useful  arts. 
Motion  Picture  Pat,  Co,  v.  Univergal  FUm  Mfg,  Co.,  243  U.  S., 
510.  6— fflS 

199.  Same — ^Purpose  of,  to  Promote  Science;  Hot  to  Create  Private 
X^rtunes. — The  primary  purpose  of  the  patent  law  is  not  to 
create  private  fortunes,  but  to  promote  the  progress  of  science 
and  the  useful  arts.    lb,  6—829 

960.  Same— Extent  to  Which  Use  of  Patented  Artiele  Hay  Be  Be- 
stricted  Is  Question  Outside  of  Patent  Law. — The  extent  to 
which  the  use  of  a  patented  machine  may  validly  be  re- 
stricted to  specific  supplies  or  otherwise  by  special  contract 
between  the  owner  of  the  patent  and  a  purchaser  or  licensee, 
is  a  question  outside  of  the  patent  law  and  not  involved  in 
this  casa    lb.  6—830 

X.  Thk  Goftbight  La.w. 

901.  Boes  Hot  Authorize  Agreements  In  Tiolatlon  of  the  Sherman 
Iaw. — No  more  than  the  patent  statute,  was  the  copyright 
act  intended  to  authorize  agreements  in  unlawful  restraint 
of  trade  and  tending  to  monopoly  in  violationn  of  the  Sher- 
man Law.    Btraiu  v.  American  Pub.  Astn.^  231  U.  S.,  234. 

4-864 
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-JOS.  8ane--Boe8  H«t  AvthorlM  Xonopoly  bj  Publiihen  uid  Bellen 
of  Gopyrifflit  Booki. — The  copyright  monopoly  conferred  by 
the  Federal  laws  does  not  protect,  as  against  condemnation 
under  the  Sherman  Law,  agreements  between  associations 
embracing  probably  75  per  cent  of  the  book  publishers  and 
a  majority  of  the  booksellers  in  the  United  States,  whi<di 
operate  to  restrict  the  sale  of  copyrighted  books  to  those 
only  who  will  maintain  the  fixed  net  retail  price,  and  result 
In  almost  completely  destroying  competition  in  such  books 
at  retail.    /&.,  68  L.  Bd.,  102.  4--854 

XI.  BcvissD  Statutis. 

90S.  Section  7S5. — ^Where  an  Injunetion  had  been  issued  and  served 
upon  the  defendants,  the  circuit  court  had  authority  to  In- 
quire whether  its  orders  had  been  disobeyed,  and  when  it 
found  that  they  had  been  disobeyed  to  proceed  under  Re- 
vised Statutes,  section  725,  and  to  enter  the  order  of  pun- 
ishment complained  of.    In  re  Deb»,  158  U.  S.,  564.      1 — 506 

504.  Section  1047. — ^An  action  under  section  7  of  the  Sherman  Law 

to  recover  threefold  the  damages  is  not  an  action  for  a  pen- 
alty or  forfeiture  within  Revised  Statutes,  section  1047,  pre- 
scribing a  limitation  of  five  years  for  a  "  suit  or  prosecution 
for  any  penalty  or  forfeiture,  pecuniary  or  otherwise,  accru- 
ing under  the  laws  of  the  United  States,"  but  one  for  the 
enforcement  of  a  dvil  remedy  for  a  private  injury,  compen- 
satory in  its  purpose  and  efTect,  the  recovery  permitted  in 
excess  of  damages  actually  sustained  being  in  the  nature  of 
exemplary  damages,  which  does  not  change  the  nature  of 
the  action,  and  such  action  is  governed  as  to  limitation  by 
the  statutes  of  the  State  in  which  it  is  brought  Atlanta  v. 
Chattanooga  Foundry  d  Pipe  Co,,  101  F.,  900.  S— 11 

Affirmed,  127  F.,  23  (S— 209). 

Affirmed,  203  U.  S.,  290  (8—113). 

505.  Section  899S--0bstructing  the  Mails.— Although  the  law,  whidi 

now  appears  in  Revised  Statutes,  section  8995,  and  which 
makes  it  an  offense  to  obstruct  and  retard  the  passage  of  the 
United  States  mails,  was  originally  passed  prior  to  the  in- 
troduction into  the  United  States  of  the  method  of  trans- 
porting mail  by  railroads,  and  the  phraseology  of  the  law 
conforms  to  conditions  prevailing  at  that  time  (Mar.  8, 
1825),  yet  it  is  equally  applicable  to  the  modem  system  bf 
conveyance  and  protects  alike  the  transportation  of  the  mall 
by  the  "limited  express"  and  by  the  old-fashioned  stage- 
coach. U.  8,  V.  CatHdy,  67  P.,  703.  1—457 
SOS.  Same. — ^The  statute  applies  to  all  persons  who  ''knowingly  and 
willfully"  obstruct  and  retard  the  passage  of  the  malls  or 
the  carrier  carrying  the  same ;  that  is,  to  those  Who  know 
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that  the  acts  performed,  howeyer  Innocent  tbej  may  otlier- 
wise  be,  will  have  the  effect  of  obstructing  and  retarding 
the  mail,  and  who  perform  the  acts  with  the  intent  that  such 
sliall  be  their  operation.  U.  8.  ▼.  Kirbp,  7  WalL,  485,  cited. 
It.  1-458 

207.  Same. — ^The  statute  also  applies  to  persons  who,  kaylng  in  view 

the  aeeompllsluaent  of  other  purposes,  perform  valawfal  aots, 
which  have  the  efTeot  of  ohstmotiBg  and  retarding  the  passage 
of  the  mails.  In  such  case  an  intent  to  obstruct  and  retard 
the  mails  will  be  imputed  to  the  authors  of  the  unlawful 
act,  although  the  attainment  of  other  ends  may  have  been 
their  primary  object     U.  8.  v.  Kirhy,  7  WalL,  485,  dted.    /&• 

1—458 

208.  SectioB   6440 — Conspiracy. — Construing  several  clauses  of  the 

interstate  commerce  law  recited  in  the  opinion  with  section 
5440  of  the  Revised  Statutes  it  follows  tliat  a  oombiaatioa  of 
persons,  without  regard  to  their  occupation,  which  will  have 
the  efTect  to  defeat  the  provisions  of  the  interstate  oonuaeree 
law,  inhibiting  discriminations  in  the  transportation  of  freight 
and  passengers,  and  further  to  restrain  the  trade  or  eommeree 
of  the  country,  will  be  obnoxious  to  the  penalties  therein  de- 
scribed.   WaterTumse  v.  Comer,  55  P.,  140.  1—119 

209.  Same. — ^The  statute  relating  to  conspiracies  to  commit  offenses 

against  the  United  States  (Rev.  Stat,  sec.  5440)  coatains 
three  elements  which  are  necessary  to  constitute  the  offense. 
These  are:  (1)  The  act  of  two  or  more  persons  conspirii^ 
together;  (2)  to  commit  any  offense  against  the  United 
States;  (3)  the  overt  act,  or  the  element  of  one  or  more  of 
such  parties  doing  any  act  to  effect  the  object  of  the  con- 
spiracy.    U.  8.  V.  CasHdy,  67  F.,  098.  1—149 

XII.  Statk  Laws. 

210.  The  Anti-Trust  Law  of  Minnesota  (Laws  1899,  p.  487,  c  859) 

making  unlawful  any  contract  or  combination  in  restraint 
of  trade  or  commerce  within  the  State,  is  in  substantially 
the  same  language  as  the  Sherman  Law,  and  must  receive  a 
similar  construction.  Minnesota  v.  Northern  Securities  Oo^t 
123  U.  S.,  692.  2—246 

Decision  reversed,  194  U.  S.,  88.    Circuit  court  liad  no  juria- 
diction   (2—533). 
STATUTOBY  COHSTKUCTIOlf. 

1.  When  Congress  adopts  or  creates  a  common-law  offense,  the 

courts  may  properly  look  to  the  common  law  for  the  true 
meaning  and  definition  thereof,  in  the  absence  of  a  dear 
definition  in  the  act  creating  it    In  re  Greene,  52  F.,  104. 

1— «5 

2.  Where  Congress  adopts  or  creates  a  common-law  offense,  and  in 

doing  so  uses  terms  which  have  acquired  a  well-understood 
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meaning  by  Judicial  interpretation,  the  presumption  is  that 
the  terms  were  used  in  that  sense,  and  courts  may  properly 
look  to  prior  decisions  IntexpretlBg  them  for  the  meaning  of 
the  terms  and  the  definition  of  the  offense  where  there  is  no 
other  definition  in  the  act  U.  8.  v.  Trana-Mo.  Ft.  Assn^  58 
P.,  58.  1—186 

S.  Xrery  statute  must  be  read  in  the  light  of  the  general  laws 
upon  the  same  subject  in  force  at  the  time  of  its  enactment 
lb.  1—186 

4.  The  Sherman  Law  should  have  a  reasonable  construotioB — one 

which  tends  to  advance  the  remedy  it  provides,  and  to  abate 
the  mischief  at  which  it  was  leveled.  WhiiweU  y.  Conti- 
nental Tobacco  Co.y  125  F.,  454.  8—271 

B.  Debates  in  Congress  are  not  appropriate  sources  of  informatloa 
from  which  to  discover  the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  U.  8.  v.  Trans-Mo.  Ft.  Assn., 
166  U.  S.,  290.  1—648 

C  The  debates  In  Congress  on  the  Sherman  Law  show  that  one  of 
the  influences  leading  to  the  enactment  of  the  statute  was 
doubt  as  to  whether  there  is  a  common  law  of  the  United 
States  governing  the  making  of  contracts  in  restraint  of 
trade,  and  the  creation  and  maintenance  of  monopolies,  in 
the  absence  of  legislation.  8tandard  Oil  Co.  v.  17.  8.,  221 
U.  S.,  50.  4—121 

7  Same. — ^While  debates  of  the  body  enacting  It  may  not  be  used 
as  means  for  interpreting  a  statute,  they  may  be  resorted 
to  as  a  means  of  ascertaining  the  condition  under  which  it 
was  enacted.    lb.  4 — 121 

5.  Same. — The  Sherman  Law  was  enacted  in  the  light  of  the  then 

existing  practical  conception  of  the  law  against  restraint  ef 
trade,  and  the  Intent  of  Congress  was  not  to  restrain  the 
right  to  make  and  enforce  contracts,  whether  resulting  from 
combinations  or  otherwise,  which  do  not  unduly  restrain 
interstate  or  foreign  commerce,  but  to  protect  that  com- 
merce from  contracts  or  combinations  by  methods,  whether 
old  or  new,  which  would  constitute  an  interference  with,  or 
an  undue  restraint  upon,  it    lb.  4 — 129 

9.  Same. — The  Sherman  Law  should  be  construed  in  the  light  of 
reason;  and,  as  so  construed,  it  prohibits  all  contracts  and 
combinations  which  amount  to  an  unreasonable  or  undue  re- 
straint of  trade  in  interstate  commerce.    lb.  4 — 129 

10.  Same. — ^The  Sherman  Law  contemplated  and  required  a  standard 
of  interpretation,  and  it  was  intended  that  the  standard  of 
reason  which  had  been  applied  at  the  common  law  should 
be  applied  in  determining  whether  particular  acts  were 
within  its  prohibitions.    lb.  4—130 

IL  Same. — ^The  Sherman  Law  gencrically  enumerates  the  charaeter 
of  the  acts  prohibited  and  the  wrongs  which  It  Intends  to 
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prevent  and  is  susceptible  of  being  enforced  without  any 
Judicial  exertion  of  legislative  power.    lb.  4 — ^188 

It.  Eule  of  CoBstmetion. — ^In  prior  cases  where  general  language 
has  been  used,  to  the  effect  that  reason  could  not  be  resorted 
to  in  determining  whether  a  particular  case  was  within  the 
prohibitions  of  the  Sherman  Law,  the  unreasonableness  of 
the  acts  under  consideration  was  pointed  out  and  those 
cases  are  only  authoritative  by  the  certitude  that  the  rule 
of  reason  was  applied;  United  Statet  v.  Tran9'MU90wi 
Freight  A»90ciation,  166  U.  S.,  290,  and  UfUted  States  v. 
Joint  Traffic  Association,  171  U.  S.,  606,  limited  and  qualiHed 
so  far  as  they  conflict  with  the  construction  now  given  to 
the  Sherman  Law.    Standard  OU  Co.  v.  U.  8.,  221  U.  S.,  67. 

4—186 

IS.  Same.— In  Standard  OU  Co.  v.  United  States,  the  words  "re- 
straint of  trade,"  as  used  in  section  1  of  the  Sherman  Law, 
were  properly  construed  by  the  resort  to  reason ;  the  doctrine 
stated  in  that  case  was  in  accord  with  all  previous  declslona 
of  this  court,  despite  the  contrary  view  at  times  erroneously 
attributed  to  the  expressions  in  United  States  v.  Trans- 
MUsouH  Freight  Association,  166  U.  S.,  290,  and  United 
States  V.  Joint  Traffic  Association,  171  U.  S.,  606.    lb. 

4—282 

14.  Same. — ^The  Sherman  Iaw  mutt  have  a  reasonable  eoa«tniotiom» 

as  there  can  scarcely  be  any  agreement  or  contract  among 
business  men  that  does  not  directly  or  Indirectly  affect  and 
possibly  restrain  commerce.  United  States  v.  Joint  Traffic 
Association,  171  U.  S.,  606,  66S.    lb.  4—283 

li.  Same. — The  pablie  poUoy  manifested  by  the  Sherman  Law  is 
expressed  in  such  general  language  that  it  embraces  every 
conceivable  act  which  can  possibly  come  within  the  spirit 
of  Its  prohibitions,  and  that  policy  can  not  be  frustrated  by 
resort  to  disguise  or  subterfuge  of  any  kind.    lb.        4—234 

15.  Same. — ^In  order  to  meet  suoh  a  situation  as  is  presented  by  the 

record  in  this  ease  and  to  afford  the  relief  for  the  evils  to 
be  overcome,  the  Shernuin  Law  must  be  given  a  more  ccnn- 
prehenslve  application  than  affixed  to  it  in  any  previous 
decision.    lb.  4—230 

17.  Sxtrinsic  Aids  te  ConstmctioB. — ^In  construing  statutes  the  courts 
should  not  dose  their  eyes  to  what  they  know  of  the  his- 
tory of  the  country  and  of  the  law,  of  the  condition  of  the 
law  at  a  particular  time,  of  the  public  necessities  f^t,  and 
other  kindred  things  for  the  reason  that  regard  must  be 
had  to  the  words  in  which  the  statute  Is  expressed  as  applied 
to  the  facts  existing  at  the  time  of  its  enactment  Man- 
nington  v.  C.  H.  V.  <£  T.  Ry.  Co.,  188  F.,  166.  S— 868 

IS.  Same.— Legislative  Intent — ^In  the  construction  of  statutes  the 
intent  of  the  lawmakers  must  be  found  in  the  statutes  them- 
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flelves.  The  presompUon  is  that  language  has  been  employed 
with  sufficient  precision  to  disclose  the  intent,  and,  unless 
an  examination  overthrows  the  presumption*  nothing  re- 
mains but  to  enforce  the  statute  as  written.  lb,  S-^^68 
19.  Bepeal  of  Speelal  by  General  Iaw. — ^Unless  the  repeal  be  express 
or  the  implication  to  that  end  be  irresistible,  a  general  law 
does  not  repeal  a  special  statutory  provision  affording  a 
ronedy  for  qpedflc  cases.  Bw  parte  U.  S.,  PetUi4mer,  266 
U.  S.,  424.                                                                             4—610 

90.  Will  Hot  Be  Deolared  Told,  TFnleu  It  8o  Appears  Beyond  a  &ea- 

senable  Doubt — ^A  Federal  statute  will  not  be  declared  void 
by  the  courts,  unless  it  appears  beyond  a  reasonable  doubt 
that  It  is  not  within  the  constitutional  powers  of  Gongress. 
U.  S.  y.  UtiUed  Shoe  Mach.  Co.,  234  F.,  148.  »— 817 

91.  lame — ^When  Debates  of  Congress  Will  Be  Besorted  to  in  Aid  of 

Coastraotion. — It  is  only  when  an  act  of  Ck>ngress  is  ambigu- 
ous that  the  debates  when  it  was  under  consideration  may 
be  resorted  to  in  aid  of  its  construction ;  where  the  language 
is  dear.  It  is  controlling  and  conclusive.    Ih,  6 — 821 

99.  When  Bzeeative  Comstmetlon  of,  Entitled  to  Greater  Weight 
Than  That  of  Ordinary  Pablie  Offloers. — ^The  settlement  of  the 
Indebtedness  of  the  Central  Pacific  Railroad  Company  to  the 
United  States,  arranged  by  a  commission  consisting  of  the. 
Secretary  of  the  Treasury,  the  Secretary  of  the  Interior,  and 
the  Attorney  General,  appointed  by  Congress  to  arrange  such 
a  settlement  after  Congress  had  knowledge  that  the  lines  of 
the  Central  Pacific  Company  had  been  leased  to  the  Southern 
Pacific  Company,  in  which  settlement  the  interest  of  the 
lessee  had  been  recognized  by  requiring  it  to  guarantee  the 
bonds  given  to  secure  the  settlement  notes,  and  which  settle- 
ment had  been  approved  by  the  President,  is  entitled  to  more 
weight  than  the  administrative  construction  of  a  statute  by 
ordinary  public  officers  subject  to  legislative  restraint,  as  a 
construction  of  the  Sherman  Law  as  not  applying  to  the  re- 
lation between  the  roads.  U.  8,  v.  8<nUhem  Pad/to  Co,,  2S0 
F.,  1004.  .  6—854 

Bee  alto  Constbuction  of  Statutes. 
STATTTTES  OF  LIXITATION. 

1.  The  five-year  limitation  in  section  1047,  Rev.  Stat,  does  not 
apply  to  suits  brought  under  section  7  of  the  Sherman  Law, 
but  by  the  silence  of  that  act  the  matter  is  left  under  section 
721,  Rev.  Stat,  to  the  local  law.  Chattanooga  Foundry  d 
Pipe  Co.  V,  Atlanta,  203  U.  S.,  307.  8—120 

9.  8a]ne. — ^The  three-year  limitation  in  section  2773,  Tennessee 
Code,  for  actions  for  injuries  to  personal  or  real  property, 
applies  to  injuries  falling  upon  some  object  more  definite 
than  the  plaintliTs  total  wealth  and  the  general  ten-year 
limitation  in  section  2776  for  all  actions  not  expressly  pro- 
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Tided  for  controls  actions  of  this  nature  brought  nnder  sec- 
tion 7  of  the  Sherman  Law.  lb.  S — ^121 
8.  limitation  on  Criminal  ProieeutioiL — ^A  conspiracy  in  restraint 
of  interstate  commerce,  or  to  monopolize  the  same,  in  viola- 
tion of  the  Sherman  Law,  by  causing  a  manofacturing  cor- 
poration to  suspend  business  in  the  interest  of  a  competing 
concern,  by  obtaining  control  of  its  stocli:  thro.ugh  a  contract, 
was  complete  at  latest  when  its  object  was  fully  accom- 
plished by  the  mailing  of  the  contract  and  the  election  of  a 
board  of  directors,  who  voted  to  cease  business ;  and  a  prose- 
cution therefor  is  barred  in  three  years  from  that  time, 
under  Rev.  St.  section  1044.    U,  S.  v.  KUael,  178  F.  824. 

5—746 

4.  Same. — ^If  a  conspiracy  to  commit  a  crime  hat  been  carried  out, 

and  the  crime  committed,  those  who  committed  it  are  sub- 
ject to  whatever  penalties  the  law  imposes  and  entitled  to 
whatever  protection  the  law  affords;  and  if  tlie  statute  of 
limitations  is  a  bar  to  a  prosecution  for  the  crime,  that  bar 
can  not  be  lifted  by  a  prosecution  for  a  conspiracy  to  commit 
that  crlma    lb,  5—752 

5.  Same — ^Special  Plea  of  Limitation. — ^The  defense  of  the  statute 

of  limitations  may  be  raised  in  a  criminal  case  by  a  special 
plea  before  trial    lb.  8—752 

8.  When  Special  Plea  Kot  Good. — ^A  special  plea  of  the  statute  of 
limitations  is  not  good  as  against  an  indictment  charging  a 
conspiracy  to  restrain  or  monopolize  trade,  In  violation  of 
the  Sherman  Law,  by  improperly  excluding  a  competitor 
from  business,  although  the  conspiracy  is  alleged  to  have 
been  formed  on  a  specified  date,  which  was  more  than  three 
years  before  the  finding  of  the  indictment,  where  such  in- 
dictment, consistently  with  the  other  facts,  alleges  that  the 
conspiracy  continued  to  the  date  of  its  presentment.  U.  8. 
V.  KiiBel,  54  L.  ed.,  116a  8-^825 

7.  Continuance  of  Conspiracy. — ^A  conspiracy  to  restrain  or  monop- 

olize trade,  in  violation  of  the  Sherman  Law,  by  obtaining 
control  of  a  competitor  through  a  pledge  of  a  majority  of 
its  stock  to  secure  a  loan  to  a  stockholder,  and  then  voting 
to  suspend  business  until  further  order  of  the  board  of  di- 
rectors, continues,  so  far  as  the  statute  of  limitations  is 
concerned,  so  long  as  any  further  action  is  taken  in  further- 
ance of  the  conspiracy.    lb.  8 — 823 

8.  Does  Not  Begin  to  Bun  TTntil  Biscovery  of  Conspiracy  and  of 

Cause  of  Action. — ^Where  plaintiff  sued  defendants  for  con- 
spiracy, consisting  of  an  ayeged  unlawful  agreement  to  in- 
jure plaintiff  in  its  business,  In  violation  of  the  Sherman 
Law,  the  period  of  limitation  did  not  begin  to  run  until 
plaintiff  discovered  the  existence  of  the  conspiracy  and  its 
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cause  of  action.    American  Tobacco  Co,  v.  Peopled  Tobacco 
Co.,  204  F.,  eO.  4—140 

STOCXHOKDEB. 

1.  IfiAority,  of  a  Corporation,  Can  Kot  Maintain  a  Bait  for  Dam- 
ages Under  the  Sherman  Iaw. — ^Minority  stockholders  can  not 
maintain  a  suit  in  equity  under  the  Sherman  Law  to  recover 
threefold  damages  in  the  right  of  the  corporation  for  a  yio- 
lation  of  the  act    Corey  t.  Independent  Ice  Co.,  207  F.,  400. 

5—383 

t.  mnorlty,  of  a  Corporation,  Can  Kot  Maintain  8nit  in  Equity  on 
Behalf  of,  Under  the  Sherman  Law. — ^Under  section  7  of  the 
Sherman  Law,  providing  that  any  person  injured  by  any 
violation  of  that  act  may  sue  therefor  and  recover  threefold 
the  damages  by  him  sustained,  the  action  to  recover  treble 
damages  must  be  an  action  at  law  in  which  defendants  have 
the  constitutional  right  to  a  jury  trial,  and  hence  a  minority 
stockholder  in  a  corporation  can  not  maintain  a  suit  in  equity 
on  behalf  of  the  corporation  for  such  relief  upon  the  corpora- 
tion's refusal  to  sue.  Fleittnann  v.  United  Oas  Imp.  Co.,  211 
F.,  103.  5—428 

8.  Ifinority,  of  a  Corporation,  Can  Vot  Maintain  Bait  in  Equity  on 
Behalf  of,  for  Damages  TTnder  the  Sherman  Law;  Nor  Have  a 
Decree  Beqniring  Corporation  to  Sue,  etc. — ^A  suit  in  equity  by 
a  single  stockholder  of  a  corporation  against  that  and  other 
corporations  to  require  the  latter  to  pay  to  the  former  three- 
fold damages  under  section  7  of  the  Sherman  Law,  can  not 
be  maintained,  nor,  in  such  case,  can  there  be  a  decree  re- 
quiring the  corporation  of  which  plaintiff  is  a  stockholder 
to  sue  the  other  corporations  or  permitting  him  to  sue  in 
its  name  and  on  its  behalf.  Fleitmann  v.  Welshach  Street 
lAghting  Co.,  240  U.  S.,  28.  5—481 

4.  Bight  of,  to  Sue  for  Corporation,  TTnder  Sherman  Law,  Limited 
by  General  Principles. — ^The  established  principles  limiting 
the  right  of  a  stockholder  to  sue  on  behalf  of  the  corporation 
when  it  refuses  to  do  so,  restated  and  held  applicable  to  an 
action  for  damages  based  on  alleged  injury  to  the  corpora- 
tion through  violations  of  the  Sherman  Law.  United  Cop- 
per Bee.  Co.,  v.  Amalgamated  Copper  Co.,  244  U.  S.,  263. 

e— 050 

i.  Same — Bight  of,  to  Sue  for  Corporation,  TTnder  Sherman  Law, 
Limited  to  Equitable  Forum. — ^The  rule  which  confines  the 
individual  stockholder  to  the  equitable  forum  when  seeking 
to  enforce  a  right  of  the  corporation  applies  when  the  cause 
of  action  arises  under  thf  Sherman  Law,  as  in  other  cases. 
Fleitmann  v.  WeUbach  Co.,  240  U.  S.,  27,  disUnguished.    lb. 

6—961 
£f6e  alBO  GoiBPoaATiONs,  2-11;  Combinations,  332-337. 


Digitized  by 


Google 


<400  STBIKB. 

Index— Digert. 
STOCK-^QVOTATZOTC.    See  Ck>MBiirATioii8,  832-388. 
'8TKIKE. 

L  Workingmcn  Have  Bight  to  8trlke  Peaeeably,  but  WM  to  ^ 

^  Owaon,  ote. — ^WorUngmen  have  the  right  to  unite  to  protect 
thfimselvee,  and  to  strike  peaceably  for  grieTaacea,  but  not 
to  threaten  owners,  builders,  and  architects  that  their  con- 
tracts will  be  held  up  if  they,  or  any  of  their  sulHiOQtractoiB, 
tise  another  employer's  products.  Irving  y.  JakU  Council  of 
Carpenters,  etc^  180  F.,  000.  5--88S 

•8.  A  strike  is  merely  an  agreement  by  all  the  members  of  a  uaiom 
not  to  do  business  with  an  employer,  in  order  to  obtain 
shorter  hours,  higher  wages,  or  some  other  legitimate  end. 
U,  S.  ▼.  King,  229  F.,  279.  6-419 

8.  Zaterferenee  by  Violenee,  by  Members  of  lAbor  TFaion  on  a 
Strike,  With  Business  of  Their  Bmployer,  Held  Unlawful  and 
Enjoined. — Section  20  of  the  Clayton  Law  declares  that  no 
restraining  order  or  injunction  shall  be  granted  in  any  case 
between  an  employer  and  employees,  or  between  persons  em- 
ployed and  persons  seeking  employment,  involving  or  growing 
out  of  a  dispute  concerning  the  terms  or  conditions  of  employ- 
ment, unless  necessary  to  inrevent  irreparable  iojury  to  prop- 
erty or  property  rights,  and  that  no  such  restraining  order 
shall  prohibit  any  person  or  persons,  whether  singly  or  in 
concert,  from  terminating  any  employment,  or  from  ceasing 
to  perform  any  work  or  labor,  or  from  recommending,  ad- 
vising, or  persuading  others  by  peaceable  means  to  do  so. 
Employees  of  complainant,  a  ship  company,  engaged  as  a 
common  carrier,  which  also  carried  the  mails,  struck,  and 
defendants,  composing  the  union  of  which  they  were  mem- 
bers, picketed  the  wharves  of  complainant  and  intimidated 
other  laborers  from  accepting  complainant's  offers  of  em- 
ployment Defendants  threw  rocks  on  the  wharves,  and  in 
other  ways  interfered  by  violei^ce  with  complainant's  busi- 
ness and  access  to  its  ships.  Interstate  Commerce  Act  of 
Feb.  4,  1887,  section  3,  (24  Stat,  880),  and  section  10,  as 
amended  by  the  Act  of  March  2,  1889,  section  2  (25  SUt, 
857),  respectively  declare  that  every  common  carrier  subject 
to  the  provisions  of  the  act  shall  afford  reasonable  facilities 
for  the  exchange  of  traffic  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  delivering  of  passengers 
and  property  to  and  from  their  several  lines,  and  that  any 
common  carrier  which  shall  willfully  omit  to  do  any  act  oi 
thing  required  to  be  done  shall  be  guilty  of  a  misdemeanor. 
Held  that,  though  defendants  were  authorized  under  the 
statute  to  persuade  third' persons  to  decline  complainant'^ 
offers  of  employment,  and  to  refuse  to  deliver  goods  to  com- 
plainant, or  to  patronize  it,  their  interference  with  complain- 
ant's transportation  business  by  violence  was  unlawful  and 
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will  be  enjoined,  as  It  would  not  only  expose  complainant 
to  loss,  but  to  prosecntlon  for  violations  of  law.    Alaska  8, 8. 
Co.  Y,  Inter.  Longshoremen^ s  Ass%  236  F.,  970.  6 — 682 

4.  Same— labor  TTnion,  Conducting  Strike,  Liable  for  Unlawful  Aoti 
of  Xembers  and  Others  Associating  With  Strikers. — A  trade 
union,  conducting  a  strike,  is  liable  for  the  unlawful  acts  of 
members  and  others  associating  themselves  with  the  strikers, 
unless  such  acts  be  disavowed,  and,  in  the  case  of  members, 
the  offenders  be  disciplined  or  expelled.    Jb.  S— 684 

I.  Strlkm  Have  a  Right  to  Picket  and  to  Persuade,  but  Not  Operee, 
Others  Seeking  Employment  Kot  to  Bo  So.— Striking  em- 
ployees have  a  lawful  right  to  place  pickets  In  the  streets 
leading  to  their  employer's  plant,  to  ascertain  who  are  con- 
tinuing or  seeking  employment  there,  and  to  persuade,  but 
not  to  corece,  them  not  to  do  so,  and  the  maintenance  of 
such  pickets,  and  attempts  to  persuade  employees  to  cease 
working,  can  not  be  enjoined.  Tri-City  Trades  CouncU  v. 
American  Steel  Foundries,  238  F.,  780.  6—016 

6.  Same — Exercise  of  Bight  to  Strike,  by  Employees,  Kot  an  TTnlaw- 
ful  Conspiracy. — ^The  exercise  by  employes  of  their  right  to 
combine  and  strike  to  obtain  better  wages,  though  it  Inter- 
feres with  the  employer's  business,  is  not  an  unlawful  con- 
q;>lracy,  which  entitles  the  employer  to  an  injunction  re- 
straining acts  In  furtherance  thereof  which  are  In  themselves 
lawful.    Ih.  6—018 

7.-  Same — Commission  of  Unlawful  Acts  Does  Not  Taint  Purpose 
With  Unlawfulness. — ^The  commission  of  unlawful  acts  to 
effectuate  that  purpose  does  not  taint  the  purpose  Itself  with 
unlawfulness,  so  as  to  Justify  an  injunction  against  lawful 
as  well  as  unlawful  acts  In  furtherance  thereof.    Il>.    6 — 018 

S«  Same — ^IH>es  Not  Fully  Terminate  Relationship  Between  Strikers 
and  Their  Employer. — ^A  labor  union,  of  which  former  em- 
ployes engaged  In  a  strike  were  members,  Is  not  a  mere 
Intermeddler,  whose  Interference  with  other  employes  may 
be  restrained,  when  only  lawful  means  are  used,  since  a 
strike  does  not  fully  terminate  the  relationship  between 
the  parties,  but  creates  a  relationship,  neither  that  of  gen- 
eral employer  and  employe,  nor  that  the  employers  and  em- 
ployees seeking  work  from  them  as  strangers.    Ih.  6—019 

9.  In  Case  of,  Test  of  Lawfulness  of  Acts  of  Strikers. — Under  the 
Clayton  Law,  the  test  whether  an  act  is  lawful  Is  the  ques- 
tion whether  It  would  be  lawful  if  no  strike  existed ;  and  no 
action  having  in  it  the  element  of  intimidation,  coercion,  or 
abuse,  physical  or  verbal,  or  of  invasion  of  rights  of  pri- 
vacy, nor  any  act  or  speech  which  a  fair-minded  man  may 
reasonably  Judge  to  be  intended  to  convey  Insult,  threat,  or 
annoyance  to  another,  or  to  work  abuse  upon  him,  is  lawful. 
Stephens  v.  Ohio  State  Tel.  Co.,  240  Fed.,  776.  6—067 
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10.  Same — Strlldiig  Employes  Can  Vet  Lawfully  Xnterfeie  With 
Business  of  Employer. — Striking  employes  of  a  tel^hone 
company,  which  is  a  public  utility  whose  first  duty  is  to 
serve  the  public,  can  not  lawfully  interfere,  under  the  Clay- 
ton Law,  with  the  business  of  the  company,  if  it  can  find 
people  willing  to  work  for  it,  since,  if  it  can  find  laborers, 
It  must  employ  them  and  fulfill  its  public  duties.  Ih.  ^—942 
See  also  Combinations,  etc.,  234,  235,  240-246,  251,  252,  376. 

STOPOEHA  DirOES  TEGiriK.    See  Cobposations,  12-15 ;  Coxnrs,  37. 

SITGAB.    See  E.  C.  Knight  Co,  case,  YoL  I,  pages  250,  258,  879i 

surf.    See  Actions  and  Defenses. 

TAXAXIOH. 

That  a  State  Kay  Tax,  Does  Not  Determine  That  a  Business  Is  Out- 
side the  Sherman  Law. — ^That  a  State  has  power  to  tax  a 
business  Is  not  determinative  that  a  combination  monopolis- 
ing such  business  is  outside  the  Sherman  Law;  nor  does  it 
follow,  because  a  combination  is  within  the  act,  that  the 
business  may  not  be  subject  to  a  State  tax.  Marieiti/eUi^  lAm^ 
V.  United  Booking  Offices,  227  F.,  160.  S— 050 

TXLEOBAXS  AND  TELEPHONE   XESSAOES.    See  Intkbstatb  Cov- 
MEBCE,  24. 

TELEPHONE  AND  TELEOEAPH  COMPANIES. 

1.  Long-Dlstanoe  Serrlee,  When  Not  Beasonably  Adequate. — ^Long- 
distance telephone  service  is  not  necessarily  reasonably  ade- 
quate because  it  reaches  the  city  or  district  of  residence  of 
the  person  with  whom  communication  is  desired.  U.  8.  T^ 
Co.  ▼.  Cent.  Union  Tel.  Co.,  202  F.,  71.  4—887 

8.  Same — ^Power  of,  to  Consolidate,  Will  Not  Justify  Contracting 
With  Great  Number  of  Other  Companies  for  ExelusiTO  Mutual 
Belatfon. — Statutory  pow^  to  consolidate  with  or  purchase 
another  company  will  not  justify  a  general  system  of  con- 
tracting with  a  great  number  of  other  companies  for  ex- 
clusive mutual  relation.  lb.  4 — 888 
8.  Same — General  System  of  Exclusive  Contracts  Might  Be  Justliled 
for  Term  Not  Beyond  Necessity. — ^A  general  system  of  exclu- 
sive contracts  prima  facie  restraining  competition,  might  be 
justified  if  they  are  for  a  term  not  beyond  any  such  neces- 
sity, as  a  09-year  contract  for  exclusive  interchange  of  tele> 
phone  business.    lb.                                                         4 — 880 

TESTUCONT.    See  Witnesses. 

THBOTTOH  TBANSPOBTATIOK.    See  Cabbiers. 

TICKET  BBOKEBS.    £fee  Combinations,  kto,  199. 

TILES.    See  Combinations,  91-04. 

TOBACCO  TBirST  CASES. 

Whittoell  V.  Continental  Tobacco  Co.,  125  F.,  454  (»— 271). 
In  re  Hale,  139  F..  496  (8-^804). 
Sale  V.  Henkel,  201  U.  S.,  43  (8—874). 
McAUster  v.  Henkel,  201  U.  S.,  01  (8-4)18)« 
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PeopU?9  Tob.  Co.  v.  American  Toh,  Co.,  170  F.,  408  (8—4178). 
Ware-Kramer  To6.  Co.  v.  American  Toh.  Co.,  178  F.,  117  (8— 

766) ;  180  F.,  160  (8—780). 
United  States  v.  American  Tob.  Co.,  164  F.,  700  (8—427)  ;  164 
F.,  1024  (8-^168) ;  221  U.  S.,  106  (4—168) ;  (final  decree) 
(4—246). 
TRADE  AOBEXMEITTS. 

1.  limiting  Ou^ut,  Sales,  and  Pilee. — ^A  trade  agreement  under 
which  manufacturers  who,  prior  thereto  were  independent 
and  competitiye,  combined  and  subjected  themselves  to  cer- 
tain rules  and  regulations,  among  others  limiting  output 
and  sales  of  their  product  and  quantity,  vendee  and  price; 
Held  in  this  case  to  be  illegal  under  the  Sherman  Law. 
Standard  Sanitary  Mfg.  Co.,  v.  U.  S.,  226  U.  S.,  48.      4—648 

8.  Same — Conferring  Bight  on  All  Parties  to  Agreement  to  Use  a 
Patent. — ^A  trade  agreement  involving  the  right  of  all  parties 
thereto  to  use  a  certain  patent,  which  transcends  what  is 
necessary  to  protect  the  use  of  the  patent  or  the  monopoly 
thereof  as  conferred  by  law  and  controls  the  output  and 
price  of  goods  manufactured  by  all  those  using  the  patent, 
is  illegal  under  the  Sherman  Law.    lb.  4—648 

8.  Same — When  Against  Poliey  of  Law,  Qood  Intentions  of  Parties 
ImmaterlaL — ^The  Sherman  Law  is  its  own  measure  of  right 
and  wrong;  courts  can  not  declare  an  agreement  which  is 
against  its  policy  legal  because  of  the  good  intentions  of  the 
parties  making  it    lb.  4—649 

4.  Same — ^Limiting  Output,  Sales,  Priees,  and  TTse  of  Patents. — ^Agree- 
ments embracing  85  per  cent  of  the  manufacturers  of,  and 
90  per  cent  of  the  Jobbers  in,  enameled  ironware,  which,  in 
addition  to  a  provision  against  the  marketing  of  **  seconds," 
intended  to  carry  out  the  ostensible  object  of  the  agreements, 
also  provide  for  regulating  prices  through  the  instrumen- 
tality of  a  price  schedule  committee^  fix  preferential  dis- 
counts, confining  them  to  sales  to  jobbers  only,  authorise 
rebates  if  the  agreements  shall  be  faithfully  observed,  and 
forbid  all  sales  to  jobbers  not  in  the  combination,  making 
a  condition  of  their  entry  a  promise  not  to  resell  to  plumbers 
except  at  the  prices  determined  by  the  manufacturers  and 
not  to  deal  in  the  products  of  nmnuf  acturers  not  in  the  com- 
bination, can  not  escape  condenmation  under  the  Sherman 
Law,  because  the  agreements  take  the  form  of  licenses  from 
the  owner  of  a  patent  for  a  device  used  in  the  enameling 
process.    57  L.  Ed.,  107.  4—^48 

TBADE  AND  OOMMSBCE. 

The  words  "  Trade  "  and  **  Oommerce  **  as  used  in  the  Sherman 
and  ttie  Olayton  Laws  do  not  apply  to  the  business  of  fire 
insurance  in  the  District  of  Ciolumbia.  Lown  t.  UndenorU- 
er8'  AMfk,  D.  0.    (Not  reported.)  *— 1048 
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T&ADE-XARK8. 

L  Purpose  of,  Is  to  Protect  Owner  in  Hit  Property,  and  the  PnbUe 
from  Deoeption.--The  protection  given  by  law  to  trade-marks 
has  for  its  object  the  protection  of  the  owner  in  tiis  property, 
and  the  protection  of  the  public  from  decQ>tlon,  by  reason  of 
a  misleading  claim  that  the  article  bearing  the  trade-mark  is 
the  article  manufactured  by  the  owner  of  the  trade-mark; 
when  in  fact  it  is  but  a  substitute.  CoethCola  Co.  ▼.  BuUer 
d  Sons,  22Q  F..  229.  6—409 

8.  Same— The  TTie  of  Any  Slmnlation  of.  Likely  to  BeeelTe  the  Pab- 
Uc,  Will  Be  Snjoined. — ^The  use  of  any  simulation  of  a  trade- 
mark which  is  likely  to  induce  eommon  purchasers,  exercis- 
ing ordinary  care,  to  buy  the  artide  to  which  the  trade-mark 
is  affixed,  thereby  indicating  that  it  is  the  product  of  the 
owner  of  the  trade-mark,  is  unlawful,  and  will  be  enjoined. 
Th.  6~-40Q 

TBAUXVQ  RAXP8. 

1.  Bettriotinf  to  Snhterlbers,  of  Redemption  Privileges  of  Trading 
Stamps,  Not  a  Violation  of  the  Clayton  Aet — ^The  Clayton 
Law,  prohibiting  the  making  of  a  contract  fixing  the  pHce  for 
merchandise  on  condition  that  the  lessee  or  purchaser  shall 
not  use  or  deal  in  the  merchandise  of  a  competitor,  if  the 
effect  of  the  contract  is  to  substantially  lessen  ccNmpetition 
or  tend  to  create  a  monopoly,  does  not  iwohibit  a  trading- 
stamp  concern  from  restricting  redemption  privileges  to  sub- 
scribers under  contract  with  it  binding  such  customers  to 
distribute  stamps  only  to  customers.  Sperrp  d»  Hmt€iM$m(m 
Co,  V.  Fenster,  219  P.,  756.  6— {$08 

ti'  Same — ^Bight  to  Bedeem  Stamps  a  Property  Biglit»  the  Wroncfnl 
TTse  of -Which  Kay  Be  Enjoined  by  Conoem  Issuing  Them. — 
Where  complainant,  a  trading-stamp  concern  Issued  redeem- 
able stamps  only  to  subscribers  under  a  contract  by  which 
the  latter  agreed  to  distribute  the  stamps  only  to  customers, 
the  right  to  redeem  the  stamps  was  a  property  right  trans- 
ferable by  possession,  while  the  license  to  use  them  for  ad- 
vertising purposes  was  not  transferable  without  compensa- 
tion to  complainant,  and  hence  complainant  was  entitled  to 
enjoin  the  use  of  its  stamps  for  advertising  purposes  by  per^ 
sons  who  had  obtained  them  from  subscribers  in  violation  of 
the  restriction.    lb,  Ik— 600 

TRAirSPOBTATIOV.    See  Cabbiebs  ;  and  Qtxtvtbb,  190. 

mSB£B  BA]fA0BS.    See  Actions  Am  DavmsBS,  6&-64;  Statdibs, 
132-141. 

TBIAIu 

1.  Bvidenee — Oowt  to  Instmet  Jury  as.to  Bffeet  of^  WlMn  Against 
tee  Oonsplrator  Only*— In  a  trial  of  a  nmnber  of  deftodants 
for  conspiracy,  where  items  of  evidence  are  necessarily  ad- 
mitted which  at  the  time  are  competent  against  one  defendant 


Digitized  by 


Google 


TBU8TBB8.  466 

Indez— Digest 
only,  It  Is  proper  for  the  court  to  caution  the  Jnry  as  the 
trial  proceeds  as  to  the  effect  of  such  evidence,  but  its  failure 
to  do  so,  when  not  requested,  is  not  rerersible  error.    Bteen 
V.  U.  flf.,  182  F.,  7.  4-436 

t.  Xastmctioiit  to  Jvxj  Hot  Xrroneoas,  la  Ahieae^  of  Reqaestt  to 
Charge. — ^Instructions  in  a  prosecution  for  conspiracy,  taken 
togethtf ,  held  not  erroneous,  in  the  absence  of  requests  for 
more  speclflc  instructions  on  certain  points.    /&.  4 — 487 

g.  Where  the  Defenses  of  Persons  Joiatly  Zadloted  Are  Dlffereat, 
They  Are  Entitled  to  geparate  TriaL — ^In  a  prosecution  of  the 
directors  of  a  railroad  company  for  the  violation  of  the  Sher- 
man Law,  where  it  appeared  that  a  suit  had  been  several 
years  before  instituted  against  the  onrporatlon,  charging  it 
with  violating  that  act  in  making  certain  combinations, 
which  suit  had  later  been  dismissed  by  the  Attorney  Gen- 
eral for  the  stated  reason  that  the  legislature  of  the  State 
which  was  *most  affected  by  the  principal  combination  had 
enacted  a  law  permitting  such  combination  under  certain  con- 
ditions and  restrictions,  intended  to  safeguard  the  ris^ts  of 
the  people,  and  that  the  other  combinations  had  been  de- 
slared  ultra  vires  and  were  being  discontinued,  the  directors, 
who  had  been  elected  to  the  board  after  the  discontinuance 
of  the  former  suit,  are  entitled  to  a  SQ>arate  trial,  since  the 
evidence  as  to  them  would  be  different,  and  their  defenses 
different,  and  might  be  antagonistic  to  the  defense  of  the 
other  directors.    U.  8.  v.  RockefeUer,  222  F.,  684.         l^-%iii 

nmHAD  A8VHAIT.    £fe6  OoMSmATiDNB,  sic,  877-879L 

ntmiTg.    See  WoBDB  and  Phkasbs. 

TB1J8TXB8. 

1.  Power  to  8ae  in  Poreign  Juriidletioa,  «a  Dlttolatlon  of  Corpora- 
tion.— ^A  trustee  of  a  Maine  corporation,  appointed  in  pro- 
ceedings for  the  dissolution  of  the  corporation  under  Re- 
vised Statutes  of  Maine,  providing  for  the  dissolution  of  cor- 
porations and  the  appointment  of  trustees,  is  vested  by  opera- 
tion of  law  with  the  title  of  the  dissolved  corporation,  and 
he  has  capacity  to  sue  in  a  foreign  Jurisdiction.  Strout  v. 
UnUed  Shoe  Mach.  Co.,  195  F.,  819.  4—588 

8.  Same — ^Xay  Proieoate  Salts  After  Three  Tears* — ^The  poweK  of  a 
trustee  of  a  Maine  corporation,  appointed  under  Revised 
Statutes  of  Maine,  If  77-81,  89,  in  proceedings  for  the  dissolu- 
tion of  the  corporation,  is  not  affected  by  the  provision  giv- 
ing dissolved  corporations  existence  for  three  years  to  prose- 
cute and  defend  suits,  and  he  may  prosecute  suits  after  the 
expiration  of  the  three  years.    lb,  4—589 

iniPAnt  coxPETznoK. 

1.  The  Fast  That  a  Competitor  Kay  Infringe  Its  Patents,  Does  Hot 
eive  Owner  of  a  Patent  Bight  to  Eesort  to  Unfair  Xethods  of 
Competition. — ^Both  the  patent  laws  and  the  Sherman  Law 
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were  enacted  under  censtitiitional  autiioiity^  and  they  most 
be  conatrued  togetber,  giving  full  fbroe  and  effect  to  each 
80  fiar  as  that  may  be  done.  That  a  patentee,  putting  his  in- 
vention to  use,  has  become  entitled  to  a  monopoly  of  its  man- 
ufacture and  sale,  and  that  his  competitors  in  interstate  com- 
merce therein  are  ii^Mngers  of  his  patent,  does  not  give  him 
a  right  to  resort  to  methods  of  unfair  competition  to  force 
the  competitors  out  of  business ;  and  such  action,  pursuant  to 
a  conqrirecy  or  combination,  is  in  restraint  of  Interstate 
commerce,  and  in  violation  of  the  Sherman  Law.  U.  8.  v. 
PuttertOH  et  al,  205  F.,  297.  5—53 

S.  Fram4  Being  the  Basis,  in  Aettons  for,  Must  Be  Aileged  and 
Proved. — Fraud  is  the  basis  of  all  actions  of  unfair  competi- 
tion, and,  as  that  is  never  presumed,  the  facts  rtiled  on  to 
«hew  fraud  must  be  pleaded  and  proved.  Motion  Picture 
P^entB  Go.  V.  EoUiir  FUm  Co.,  208  F.,  41T.  6— 345 

8.  felling  "Of  a  Beverage  IFnder  the  Vame  of  a  Frepaaratlen  Bearing 
a  Txade-Kark,  Unfair,  and  Will  Be  Snjeined.— Plaintiff,  a 
manufacturer  of  a  sirup  oonstituting  ^e  principal  ingredient 
of  a  beverage  sold  at  soda  fountains  and  in  bottles,  made  up 
the  sirup  in  two  forms— one  for  sale  through  Jobbeos  for  soda 
foimtains,  and  one  intended  for  use  ia  bottling  and  sold  by 
it  only  to  bottlers  selected,  designated,  and  licensed  by  it, 
and  authorized  to  use  thereon  its  distinctive  tops  and  lal>el8 
bearing  its  trade-mark — ^there  being  some  differences  in  the 
two  sirups,  on  account  of  the  different  purposes  to  which 
they  were  to  be  put  It  guaranteed  its  product  to  be  whole- 
some and  uniform,  as  well  as  its  cleanliness  and  excelleDce 
of  manufacture,  and  maintained  an  elaborate  system  for  tlie 
tespectlon  of  the  plants  of  its  licensed  bottlers.  Defaidant 
puKhafled  from  jobbers  the  sirup  intended  for  soda-foun- 
tain use,  and  used  it  in  manufacturing  a  bottled  preparation 
which  it  was  selling  under  the  name  of  plaintiff's  product, 
using  the  tops  and  labels  prepared  by  plaintiff  for  its  prod- 
uct. Held,  tlmt  ttiis  constituted  unfair  competition,  and 
would  be  enjoined.  Coca-Cola  Co.  v.  Butler  d  Sotu,  22Q  F^ 
232.  6—412 

4.  Vnlair  Practices  as  Part  M  8oheaM  ia  Atteapttnff  to  Xonopelise, 
Ate  a  Subject  for  Bamages. — ^Where  a  company  attempted  to 
monopolize  the  manufacture  and  sale  of  coated  wire  nails, 
and  as  part  of  its  plan  engaged  in  various  illegal  and  unfair 
practices,  such  as  hindering  its  competitors  from  obtataiing 
raw  materials  and  the  necessary  machines,  bribing  their 
factory  employees  to  disclose  factory  conditions  and  to  send 
out  defective  goods,  and  bribing  office  employees  to  lactose 
the  names  of  Uieir  customers  and  their  contracts,  and  then 
«elttQg  to  such  cnstemers  b^ow  cost,  «  competitor  attacked 
in  these  ways  bad  a  right  of  action  for  damages,  under  the 
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fRieirmaii  Law,  since  while  no  action  Ilea  nnder  tSiat  act  for 
unfair  practices,  damages  are  recoverable  thereunder  for 
monopolizing,  or  attempting  to  monopoUsse,  and  acts  which 
are  a  part  of  the  monopolizing,  or  attempting  to  monopolize, 
are  a  subject  for  damages.  American  Steel  Co,  r,  American 
Steet  d  Wire  Co.,  244  F.,  802.  e— 1021 

S.  Tor  Persons,  Buying  Ford  Cars  from  Agent,  to  AdTertise  That 
They  Axe  "  Pord  Agents." — ^Even  admitting  the  so-called  agency 
contracts  of  plaintiff  manufacturer  of  the  Ford  car,  whereby 
the  so^alled  agent  is  required  ^o  sell  at  a  fixed  uniform  list 
price,  and  only  to  persons  buying  for  immediate  use,  and  not 
for  resale,  to  be.  invalid.  It  is  unfair  competition  for  defend- 
ants, buying  them  from  such  an  agent  and  reselling  at  less 
than  list  price,  for  the  purpose  of  deceiving,  to  use  plaintiff's 
trade-mark  after  the  manner  of  a  regular  Ford  agency,  and 
to  advertise  that  they  are  "  Ford  agents  "  and  a  "  Ford  auto 
agency."  Ford  Motor  Co,  v.  Boone  et  al.,  244  F.,  338.  6—1027 
£fee  also  iNJtrwcTnow,  IS. 
tTNITED  STATES. 

The  Government  of  the  United  States  has  Jurisdiction  over 
every  foot  of  soil  within  its  territory,  and  acts  directly 
upon  each  citizen.    In  re  Dehs,  158  TT.  S.,  564.  1 — 565 

See  fil90  Acnoivs  Ain>  Defenses,  52-55. 
TOrLAWFUL  ACTS. 

1.  Commission  of,  in  Strike,  Hoes  Kot  Taint  Pnipote  Itself  With 
ITnlawf ulness. — ^The  commission  of  unlawful  acts  to  effectuate 
a  lawful  purpose  does  not  taint  the  purpose  Itself  with  un- 
lawfulness, so  as  to  Justify  an  injunction  against  lawful  as 
well  as  unlawful  acts  in  furtherance  thereof.  Tri-City  Coun- 
cil V.  American  Steel  Foundries,  238  F.,  732.  S— 018 

t.  Test  tjft  Lawfulness,  in  Case  of  a  Strike. — Under  the  Clayton  Law, 
the  test  whether  an  act  is  lawful  is  the  question  whether  It 
would  be  lawful  if  no  strike  existed ;  and  no  action  having  in 
it  the  element  of  intimidation,  coercion,  or  abuse,  physical 
or  vert)al,  or  of  invasion  of  rights  of  privacy,  nor  any  act 
or  speech  which  a  fair-minded  man  may  reasonably  Judge  to 
be  intended  to  convey  insult,  threat,  or  annoyance  to  an- 
other, or  to  work  abuse  upon  him.  Is  lawfoL  Stephens  v. 
OMo  State  TeL  Co.,  240  Fed.,  771.  6—037 

See  also  Acts. 
TmtSASOHABIZ  SEARCHES.    See  Sbabch  attd  Seizubk. 
VEJHUE. 

1.  Suit  by  Chancery  Eeoelver— Where  to  Be  Brought. — ^A  mere 
tAancery  receiver,  having  no  title  to  the  assets  or  to  the  claim 
sued  on,  can  not  maintain  an  action  in  the  Federal  courts  in 
a  Jurisdiction  other  than  that  in  which  he  was  nppolnted. 
Strout  V.  United  Shoe  Madh.  Co.,  195  F.,  319.  4—535 

S.  When  Receiver  of  Corporation  May  Bring  Suit  in  Foreign  Ju- 
risdiction.— ^A  receiver  of  a  corporation  who  is  a  successor 
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In  title  of  the  corporation  may  sue  in  a  foreign  JnrladictlOD. 
lb.  4—585 

t.  Trustee  on  Dissolution  of  Maine  Ooiporation,  Kay  Bring  Suit  in 
Foreign  Jurisdiotion«^A  trustee  of  a  Maine  corporation,  ap- 
pointed in  proceedings  for  the  dissolution  of  the  corporation 
under  Revised  Statutes  of  Maine,  providing  for  the  dissolution 
of  corporations  and  the  appointment  of  trustees,  is  vested 
by  operation  of  law  with  the  title  of  the  dissolved  corpora- 
tion, and  he  has  ciqpacity  to  sue  in  a  foreign  jurisdiction. 
Ih.  .  4—588 

4.  Same— ^Kay  Bring  Suit  After  Expiration  of  Three  Tears.— The 

power  of  a  trustee  of  a  Maine  corporation,  appointed  under 
Revised  Statutes  of  Maine,  sections  77-81,  89,  in  prooeedin^B 
for  the  dissolution  of  the  corporation,  is  not  affected  by  the 
provision  giving  dissolved  corporations  existence  for  three 
years  to  prosecute  and  defend  suits,  and  he  may  prosecute 
suits  after  the  expiration  of  the  three  years.    Ih.  4 — 588 

5.  Section  100,  yudicial  Code,  Does  Hot  Bequire  Trial  at  Dayton,  of 

Persons  living  and  Doing  Business  There. — Section  100,  Ju- 
dicial Code,  dividing  the  Southern  district  of  Ohio  into  two 
divisions  and  providing  that  certain  terms  of  the  district  court 
for  the  Western  division  shall  be  held  at  Cincinnati  and 
certain  terms  for  the  Bastem  division  at  Columbus,  and 
that  terms  for  the  Southern  district  shall  be  held  at  Dayton 
on  dates  specified,  that  prosecutions  for  crimes  and  offenses 
committed  in  any  part  of  the  district  shall  be  cognizable  at 
the  terms  held  at  Dayton,  and  that  all  suits  within  either 
division  may  be  Instituted,  tried,  and  determined  at  such 
terms,  does  not  require  that  prosecutions  shall  be  instituted 
at  Dayton,  nor  that  prosecutions  instituted  at  Cincinnati  or 
Columbus  shall  be  transferred  to  Dayton  for  trial,  and  on 
a  trial  of  the  officers  and  agents  of  the  N.  Company,  having 
its  plant  and  principal  office  at  Dayton,  where  a  number  of 
the  defendants  resided,  it  was  not  error  to  refuse  to  trans- 
fer the  case  from  Cincinnati  to  Dayton  for  trial.  Patterson 
V.  17.  fif.,  222  F.,  e2a  6—102 

S.  The  Sherman  Law  Bemoves  the  limitations  on,  Between  Divene 
Citisens,  and  Permits  Suit  Where  Servioe  Can  Be  Hade. — The 
provision  in  the  Sherman  Law,  that  any  person  injured  in 
his  business  or  property  by  any  other  person  or  corporation, 
by  reason  of  anything  forbidden  or  declared  unlawful  by 
the  act,  may  sue  therefor  in  any  circuit  court  in  the  district 
in  which  defendant  resides  or  is  found,  merely  removes  the 
existing  limitations  on  the  venue  of  actions  between  diverse 
citizens,  and  permits  plaintiff  to  sue  defendant  wherever 
he  can  serve  defendant  with  process  good  wbere  executed. 
Thorlmm  v.  QuteB^  225  F.,  615.  *— 200 
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7.  Allegation  at  to,  In  the  indictment  in  the  Cement  Trust  case, 
held  sufficient    17.  8.  v.  OaweU,  248  F.,  788.  e— 1007 

yZEBZCT. 

L  Xay  Xaelnde  Damages  Aoorning  After  Suit  Brought,  as  a  Coa- 
seqaeaoe  of  Aets  Done  Before  Suit — ^A  verdict  for  damages 
resulting  from  an  illegal  combination  in  restraint  of  inter- 
state trade  under  the  Sherman  Law,  may  include  those  accru- 
ing aftor  commencement  of  the  suit  but  as  the  consequence 
of  acts  done  before  and  constituting  part  of  the  cause  of 
action  declared  on.  Lawlor  t.  Loewe,  285  U.  S.,  53d.  8 — 424 
t.  When  May  Be  Assumed  EespoasiTe  to  Partiealar  Claim  for  Dam- 
ages.— Bemble,  that  a  general  verdict  for  an  amount  which 
equals  a  particular  claim  of  damages  and  interest  may  be 
assumed  to  have  been  responsive  to  that  claim  alone,  al- 
though there  were  others  which  were  submitted  to  the  Jury. 
Thanuen  v.  Cayaer,  243  U.  S.,  89.  *— 780 

WAOES,  ETC.,  07  EMPLOYEES.     See  GOUBTS,  & 

WALL  PAPEE  TBirST.  See  Gontinkzvtal  Waix  Papeb  €k>.  v,  Lewis 
VoiGBT  &  Sons  Ck>.,  148  F.,  d30  (8-44) ;  212  U.  S..  227 
(3-480). 


1.  I&orimiaatiag  Evidence— Proteetion — Ooastitiition — Statute.— A 
witness  before  the  grand  Jury  can  not  be  required,  under  the 
Fifth  Amendment  to  the  O>nstitutton,  to  answer  as  to  his 
participation  in  and  knowledge  of  a  combination  to  regulate 
and  control  the  price  of  cotton  seed  and  the  product  and 
price  of  oil  throughout  certain  States,  in  violation  of  the 
act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,  notwithstanding  section  800,  Re- 
vised Statutes,  providing  that  no  evidence  obtained  from  a 
witness  by  means  of  a  Judicial  proceeding  shall  be  given 
in  evidence  or  in  any  manner  used  against  him  in  any 
court  in  any  criminal  proceeding,  since  such  section  does 
not  exempt  the  witness  from  prosecution  *  for  the  offense 
which  may  be  disclosed  by  his  testimony.  Foot  v.  Bucfuuum, 
.      118  F.,  158.  »— 106 

8.  Same — ^Immunity  of  Witnesses.— Act  of  Pebmaiy  11,  1898  (27 
Stat,  448),  providing  that  no  person  shall  be  excused  from 
testifying  in  a  proceeding  growing  out  of  an  alleged  violation 
of  an  act  to  regulate  interstate  commerce,  approved  Febm- 
ary  4,  1887,  on  the  ground  that  his  testimony  will  tend  to 
Incriminate  him,  and  that  no  person  shall  be  prosecuted,  etc., 
on  account  of  anything  concerning  which  he  may  testify  in 
such  proceeding,  aK>lies  only  to  proceedings  connected  with 
the  act  of  February  4,  1887,  and  does  not  apply  to  a  proseen- 
tion  for  vlolatiom  of  the  Sherman  Law,  so  as  to  abrogate  in 
relation  thereto  the  Pif  th  Amendment  to  the  Censtitntioa, 
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prevMlBg  that  ii#  person  Aall  be  compefied  tn  s  crtmhial 
case  to  be  a  witness  against  himself.    75.  t—liXf 

8.  flame — Question  of  Ineriniination  for  Jadge  to  Deelde. — ^Wbere 
a  witness  claims  that  the  answer  to  a  qnestton  will  tend  to 
incriminate  him,  it  is  not  for  &e  witness,  bnt  for  the  jadge, 
to  decide  wlietiier,  nnder  aU  the  drcnmstances,  snch  might 
be  the  effect,  and  the  witness  entitled  to  the  privilege  of 
silence.    lb.  fl--109 

4.  flame. — ^Wheve  a  ptnea  has  aireaiy  been  ladleted  fbr  an  effenie 
about  whloh  he  it  te  be  examined  as  a  wttaess,  and  the 
tnestiODS  asked  him  tend  to  connect  him  with  snch  offense, 
the  testimony  sought  is  within  the  inhibition  of  the  Fifth 
Amendment  to  tho  Oonstitndon,  providing  that  no  person 
siiall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  hims^.    lb.  »~110 

flk  flame— -Aiinranee  of  Safety— Eeliataithmeat  of  Privilege— Cam 
Hot  Be  CompeOed. — Where  a  witness  before  a  grand  Jury 
declines  to  answer  certain  questions,  and  Is  taken  before 
the  ^ge,  who  assurer  him  that  he  can  safely  answer,  as 
his  testimony  can  not  be  used  against  him,  he  Is  not  com- 
pelled by  such  assurance  to  relinquish  his  constitutionat 
privilege  where  the  answer  may  tend  to  crfanteate  him.    lb. 

»— UO 

fl.  flame — Contempt — Commitment— Habeas  Cerpaa— RelM. — ^Where 
a  witness  Is  committed  for  contemi>t  in  refusing  to  answer 
all  of  a  series  of  questions,  for  the  reason  that  the  answers 
weiQld  tend  to  criminate  him,  and  some  of  the  answers  would 
have  that  tendency,  he  should  not  be  denied  relief  on  habeas 
corpus  because  some  of  the  questions  might  be  safely  an- 
swered, lb.  fl— no 

T.  Zmmuaity  of  Wltaesaes — flherman  Law— ZnquiiitioBa — ^An  inqui- 
sition before  a  grand  jury  to  determine  the  existence  of 
supposed  violations  of  the  Sherman  Law  was  a  "  proceeding  ** 
within  act  of  Congress  of  February  19,  1906  (82  Stat,  848), 
providing  that  no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  for  or  on  account  of  any  transaction,  matter. 
or  thing  concerning  which  he  may  testis  or  produce  evi- 
dence in  any  "proceeding"  under  several  statutes  mentioned, 
Inaudlng  snch  Sherman  Law.    In  re  Haie,  189  F.,  498. 

S— 8M 

8.  flamo— Vnreaaenable  flearehes— Bights  of  an  Agent— 8abp«na 
Baeai  Teeam. — ^A  subpcena  duces  tecum  commanding  the  sec- 
retary and  treasurer  of  a  corporation  supposed  to  have  vio- 
lated the  Sherman  Law  to  testifir  and  give  evidence  before 
the  grand  Jury,  and  to  bring  with  him  and  produce  numer- 
ous agreements,  letters,  telegrams,  reports,  and  other  writings, 
dDscfibod  generlcally,  In  eflM:  including  all  tlie  correspond- 
ence and  documents  of  his  corporation  originating  since  the 
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date  of  its  organisatioii,  to  which  ninetMn  other  Bamed  cor- 
porations or  persons  were  parties,  for  the  purpose  of  en- 
abling the  dIstrM  ttttarney  to  establish  a  TMation  oT  soch 
act  OB  the  part  of  the  witness'  principal  coBStttvlad  an  nn- 
leasoaable  search  and  seisuve  of  papers*  pvoUUted  by  the 
Fourth  Amendment  to  the  CJonstitntioii.    /».  S-^6 

9.  Um%  Haheas  Gerpui.— Where  a  svbpena  duces  tecnm  was 
directed  to  be  issued  bj  a  circuit  judge,  and  the  witness 
was  committed  for  contempt  for  failure  to  ob^  th*  same,  he 
weuld  mot  be  dMharftd  en  hateas  eerput  b^  asuottsr  Jui^ 
of  the  Muue  «ourt»  though  the  latter  was  of  the  <H?Won  that 
the  subpoena  autbwiied  an  uaconstitutional  search  and 
seisure  of  private  papers.    lb.  % — 816 

10.  PvottotioiL  of  Witaess— Aet  of  February  M,   U09    (82   Stat, 

905).— The  exasiUatlon  of  witaestet  before  a  c»ad  Jury 
eoneeming  an  alleged  violation  of  the  Sherman  law  is  a 
^preeeediag"  wllhia  Ike  aicaaing  of  the  pfoviso  to  the 
set  of  February  M,  lf08  (32  Stat,  903),  that  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for,  or  on  account  of,  any  transactien,  matter,  or  thing 
concerning  which  he  may  testify  or  produce  evidence  in 
any  proceeding,  suit  or  prosecution  under  certaiu  iniarti 
statutes,  of  which  the  Sherouui  l4tw  is  one.  Xhe  word 
''proceeding**  should  feeelve  a»  wide  a  eenstruotften  as  Is 
ueoessary  to  protect  the  witness  in  his  disclosures.  Hale  v. 
Henkel.  201  U.  S.,  43.  »-874 

11.  Fhe  eonstitutional  right  of  a  witness  to  elalm  his  privilege 

agaiast  self-inArlmlnatien,  afforded  by  the  Fifth  Amentaeat, 
when  ezamiaed  concerning  an  alleged  violation  of  the  Sher- 
man Law,  is  taken  away  by  the  proviso  to  the  aet  of  February 
98.  1808  (82  Stat,  904),  that  no  person  shaU  be  prosecuted 
or  be  subjected  to  any  penalty  or  forfeiture  for,  or  on  ac- 
count of,  any  transaction,  matto:,  or  thing  ooocemiag  which 
he  may  testify  or  produce  evidence  in  any  proceedlDg,  suit 
or  prosecution  under  certain  named  statutes,  of  which  tbe 
Sherman  Law  is  one,  which  furnishes  a  sufficient  immunity 
from  prosecution  to  satisfy  the  consUtutloaal  guaranty,  al- 
though it  may  not  afford  imuHinity  frmn  prosecution  in  the 
State  courts  for  the  offense  disclosed.  [See  also  NeUon  v. 
United  8tate9,  201  U.  S.,  92  (8-^20).]    lb.  8—897 

18.  The  interdiction  of  the  Fifth  Amendment  operates  only  where  a 
witness  is  asked  to  incriminate  himself,  and  does  net  apply 
if  the  criminaUty  is  taken  away.  A  wltaeu  is  set  excused 
from  testifying  before  a  grand  jury  under  a  statute  which 
proivldes  tev  immunity,  beoause  he  may  aet  be  able,  If  subse- 
quently indloted,  to  procure  the  evldMiee  necessary  to  main- 
tain his  pleiw    The  law  takes  no  account  of  the  practical 
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dlAeolty  which  a  party  may  have  in  procnrinir  his  testimony. 
lb.  %—SSS 

IS.  Tha  diflaalty,  if  any,  of  proenrlaf  th«  tertlaiony  whiah  a  penon 
hat  flTen  oa  hit  azamlnatioa  before  a  grand  Jury  oonoeming 
an  alleaed  violation  of  the  Sherman  Law  doet  net  render  the 
immunity  from  proteontioa  or  forf eitnre  given  by  the  proviso 
to  the  act  of  Febmary  25,  1008,  insufficient  to  satisfy  the 
guaranty  of  the  Fifth  Amendment  against  self-incrimination. 
lb.  »-«89 

14.  A  witnett  ean  not  refnie  to  testify  before  a  Federal  grand  jnry 

in  face  of  a  Federal  statute  granting  immunity  from  iwoeecn- 
tion  as  to  matters  sworn  to,  beoanie  the  immunity  doet  not 
extend  to  proiecntiont  in  a  State  oonrt.  In  granting  immiH 
nity,  the  only  dangmr  to  be  guarded  against  is  one  within  llie 
same  jurisdiction  and  under  the  same  sovereignty.    lb. 

ft— 880 

If.  The  privilege  against  telf-inerlmination  afforded  by  the  Fifth 
Amendment  it  purely  pertonal  to  the  witnett,  and  he  can  not 
^laim  the  privilege  of  another  perscm,  or  of  the  corporation 
of  whldi  he  is  an  officer  or  employee.  [To  same  effect  ifo- 
AUiter  V.  Henka,  201  U.  S.,  00  (ft— 010).]    lb.  9—000 

18.  A  witnett  who  oan  not  avail  himtelf  of  the  Fifth  Amendment  as 
to  oral  tettimony  because  of  a  statute  granting  him  immunity 
from  prosecution  ean  not  tet  it  np  at  againtt  the  prodnetion 
of  bookt  and  papert,  as  the  same  statute  would  equally  grant 
him  immunity  in  respect  to  matters  proved  thereby.    lb. 

ft-001 

17.  Oerporationt  Can  Hot  Kefaie  to  Antwer  Vnlett  Yroteeted  by  Xm- 
mnnity  Statute. — ^While  an  individual  may  lawfully  refuse  to 
answer  incriminating  questions  unless  protected  by  an  im- 
munity statute,  a  corporation  is  a  creature  of  the  State,  and 
there  is  a  reserved  right  in  the  legislature  to  investigate  its 
contracts  and  find  out  whether  it  has  exceeded  its  powers. 
lb.  ft-006 

15.  Under  the  practice  in  this  country  the  examination  of  witnettet 

by  a  Federal  grand  jury  need  not  be  preoeded  by  n  pretent- 
meat  or  f  omuil  indietment,  but  the  grand  jury  may  proceed, 
either  upon  their  own  knowledge  or  upon  examination  of 
witnesses,  to  inquire  whether  a  crime  cognizable  by  the 
court  has  been  committed,  and,  if  so,  they  may  indict  upon 
such  evidence.    lb.  ft— 808 

It.  Summoning  witnettet  before  a  grand  Jury  it  it  ^utleient  to 
apprite  them  of  the  namet  of  the  partiet  with  retpeot  to 
whom  they  will  be  oalled  to  tettify  without  indicating  the 
nature  of  the  charge  against  them,  or  laying  a  basis  by  a 
formal  indictment    lb.  ft— 801 

88.  Bale  v.  Henkel  (vol.  2,  p.  874)  followed  to  the  effect  that  offloen 
and  employeet  of  oerporationt  oan  not,  under  the  Fourth  and 
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Fifth  Amendmenta,  refute  to  testify  er  prodvee  beeke  ef  eer- 
pontloAt  in  Boits  against  tbe  corporationB  for  violations  of 
the  Sherman  Law,  In  yiew  of  the  immunity  given  by  the  act 
of  February  25,  190a  Nei§<m  ▼.  Utiiied  Statei,  201  U.  S.« 
92.  8—020 

tL  Witnesses  oan  not  by  ebjeotioiu  to  materiality  of  erideaotf  be 
relieved  ftom  testifying.  The  tendency  or  effect  of  the  testi- 
mony on  the  Issues  between  the  parties  is  no  concern  of 
theirs.    lb.  9-042 

tSL  Objeetions  to  the  materiality  of  the  testimony  are  not  open  to 
oonsideration  on  a  writ  of  error  sued  out  by  witnesses  to 
review  a  Jadgmeat  for  oontea^t  entered  against  them  for 
disobeying  an  order  to  testify.    lb,  S — 048 

S8.  Immaaity  of  Witness.—- That  a  witness  called  to  testify  before 
a  grand  jury  is  interrogated  with  reference  to  an  offense 
against  the  Sherman  Law,  which  is  the  subject  of  a  crime 
and  of  an  offense  laid  in  an  existing  indictment,  does  not 
confer  on  the  witness  a  privil^;e  to  refuse  to  testify,  as  an 
answer  when  given  is  a  complete  bar  to  the  pending  prose- 
cution,'or  any  further  prosecution  for  the  offense,  if  it  be 
pertinent  to  the  subject  matter.    In  re  Kittle,  180  F.,  048. 

94.  9elf-IneriminatiBg  Testimony— Privilege  of  Witness.— The  con- 
stitutional privilege  of  a  witness  against  incrimination  can 
not  be  claimed,  if  all  prosecution  is  barred  from  the  date 
of  the  testimony,  regardless  of  whether  he  has  been  indicted 
or  not    lb.  t—906 

9f.  Witnesses^-Fersons  Hot  Parties  Maj  Be  Compelled  to  Prodaoe 
Books  and  Papers.— A  court  of  equity  has  power  to  oompd 
the  production  of  books  and  papers  by  virtue  of  its  inherent 
and  g^ieral  Jurisdiction,  and  this  power  is  not  confined  to 
the  parties  to  the  suit,  but  extends  to  third  persons.  17.  £f. 
V.  Terminal  By.  A9in.,  eic,  148  F.,  488.  t—9S 

96.  Same — Subpcsna  Baoes  Teeum— Refusal  to  Obey.— A  witness  can 

not  excuse  his  failure  to  produce  books  and  papers  in  obeitt- 
e^ee  to  a  subpoena  duces  tecum  on  the  ground  that  the  evi- 
dence called  for  is  immaterial,  irrelevant,  or  incompetent 
under  the  issues  in  the  case,  that  question  being  one  for  the 
court  to  determine  when  the  evidence  is  offered.    lb.    t — 88 

97.  HoB-Besideat  Pound  in  Bistriot  Kay  Be  Compelled  to  Appear 

Before  Master  and  Testify.— Where  a  master  is  appointed  to 
take  testimony  in  the  district  in  which  a  suit  is  pending  and 
proceeds  to  take  testimony  in  another  district,  persons  living 
in  the  latter  district  whose  legal  d<miicile  is  elsewhere  may 
be  compelled  to  appear,  and  any  person  found  in  such  district 
who  answers  a  subpoena  and  appears  before  the  examiner 
may  be  lawfully  examined.  17.  8.  v.  Standard  BanUary 
Mfg.  Co.,  187  F..  234.  *  4—250 
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Ml  ItaM— «owt  Xfcy  Oo«p«l  Wttaesi  to  VitllfjF  lefwe  lUster, 
Al^oarh  BrldMiot  Kfty  Be  lAMBfetoat. — Wkitr^  witnesBea 
appear  before  a  master  taking  testimony  In  a  district  other 
than  that  In  which  he  was  appointed,  and  on  his  refusing 
to  answer  questions,  an  application  Is  made  to  the  court  of 
such  district  to  coerce  the  witness,  It  Is  the  duty  of  s«ch 
Judge  to  comp^  the  production  of  the  OYldeace,  although 
the  jvdge  deems  It  Incompetent,  Irrelevant,  or  Immaterial, 
unless  the  witness  or  the  evidence  Is  privileged,  or  It  clearly 
and  aflhrmatlvely  appears  that  It  can  not  be  eompelcnt,  ma- 
terial, or  relevant,  and  that  It  would  be  an  abuse  ef  process 
to  compel  Its  production.    lb,  4—200 

f9.  Befuial  to  Answer  or  Prodnot  Boeki — Order  of  Cireiiit  Court  to 
Answer  or  Be  Held  in  Contempt  Hot  Bevlewabls  by  Sayrtme 
eourt — In  a  suit  In  a  circuit  court  of  the  United  States 
brought  by  the  United  States  against  corporations  for  vio- 
lations of  the  Sherman  Law,  a  witness  refused  to  answer 
questions  or  produce  books  before  the  examiner  on  the 
ground  of  Immateriality,  also  pleading  the  privileges  of  the 
Fifth  Amendment;  the  court  overruled  the  objectlens  and 
ordered  the  witness  to  answer  the  questions  and  produce  the 
books;  an  appeal  was  taken  to  this  court.  Held,  that,  while 
such  an  order  might  leave  the  witness  no  alternative  except 
to  obey  or  be  punished  for  contempt,  it  is  imterloemtory  In 
the  principal  suit  and  not  a  final  order,  nor  does  it  consti- 
tute a  practically  Independent  proceeding  amounting  to  a 
final  Judgment,  and  an  appeal  will  not  He  therefrom  to  this 
court    Alemmder  v.  United  States,  201  U.  S.,  117.      t— M5 

SOl  Same — But  an  Appeal  from  a  Judgment  of  Contempt  is  Beview- 
able. — If  the  witness  refuses  to  obey  and  the  court  goes 
further  and  punishes  him  for  contempt  there  is  a  right  of 
review,  and  this  is  adequate  for  his  protection  without  un- 
duly Impeding  the  process  of  the  case.  [See  also  NeUon  v. 
United  States,  201  U.  S.,  121  (»-920).l    lb.  »— 800 

tt.  Can  Hot  Be  0ivea  Immunity,  la  Brfvate  Butt,  8o  As  to  Bind  De- 
partment of  Jastioe- — ^A  witness,  in  a  suit  betwecfi  private 
parties  can  not  be  given  immunity  under  the  Federal  statutes 
so  as  to  bind  the  Department  of  Justice.  6frea^  Eaetem  Clay 
Froduote  Co.   (Not  reported.)  6—1039 

OBxniBiLmr.    See  Jubt,  2. 
iMiiuNrrT.    See  iMiruNirr. 
WMIMBH-WAXE.     See  Gombinattons,  btc.,  96,  280. 
W0BEB6  AHB  FHBA8B8. 

h  The  term  "  altemattve,"  as  used  in  BSqulty  Rule  20,  allowing 
relief  to  be  stated  and  sought  in  alternative  formsv  means 
mutually  exclusive.  Boyd  v.  N.  T.  d  H.  B.  M.  Co.,  220  F., 
179.  fr— 018 
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a.  ibi  <«  attoftpt  «»  moBopoUse '» is  an  attempt  to  obtain  control  of 
an  indiustry  by  means  which  prevent  others  from  engaging  ib 
falff  eompetitlon.     17.  8.  v.  Whitbiff,  212  8^  «T8.  »-404 

S.  **  Boyeott'' — A  combination  by  employees  of  railway  companies 
t»  injure  In  his  business  the  owner  of  cars  operated  by  the 
comiMaiieB,  by  compelling  them  to  cease  nsing  his  cars  by 
threats  of  quitting  and  by  actually  quitting  their  service, 
thereby  Inflicting  on  them  great  injury,  where  the  relation 
between  hkn  and  the  companies  Is  mutually  proAtable,  and 
has  n*  effect  whatever  on  the  characto*  or  reward  of  the 
services  of  the  employees  so  combining.  Is  a  boycott,  and  an 
unlawful  conspiracy  at  ooramon  law.  ThomMg  v.  CHm,^  K,  O. 
4  T.  P,  Ay.  Co.,  e2  F.,  806.  1—267 

See  uUg  Skxmidakt  Botoott. 

4,  "Came  of  actlan**  may  be  defined  as  being  composed  of  the 

right  of  the  complainant,  and  the  obligation,  duty,  or  wrong 
vt  the  defendant^  combined.  Boyd  v.  N.  T.  d  H.  Je.  R,  Co., 
220  F.,  179.  t^—61S 

L  "Civil  Centeaiit.'' — A  proceeding,  Instituted  by  an  aggrieved 
party  to  punish  the  other  party  for  contempt  for  alBnnatlvely 
violating  an  iiijunction  in  the  same  action  in  which  the  In- 
junction order  was  issued,  and  praying  for  damages  and 
costs,  is  a  civil  proceeding  in  contempt,  and  ia  part  of  the 
main  action.  Gompers  v.  Bueka  Stove  d  Range  Ca.,  221  U.  S., 
444.  4—765 

C  A  "  oloMd  shop  "  is  one  that  employs  union  labor  only.  Irving 
V.  Joint  Council  of  Carpenters,  etc,  180  F.,  896.  5—878 

7.  <'CMnbiaation"  ov  '^  Oensflraegr.'*— The  Sherman  Law  declares 
that  every  eontraet,  combination  In  the  form  ef  trust  or 
otherwise,  and  conspiracy  in  restraint  of  trade  or  commerce 
in  any  Territory  of  the  United  States,  or  in  restraint  of  trade 
or  commerce  between  any  such  Territory  and  another,  etc., 
are  declared  Illegal,  and  that  every  person  who  shall  make 
any  such  contract  or  engage  In  any  such  *^  combination  or 
conspiracy  "  shall  be  deemed  guilty  of  a  misdemeanor.  Held, 
tbfit  the  words  *'  combination  or  conspiracy  *'  aa  so  used  were 
synonymous,  and  hence  an  indictment  alleging  that  defend- 
ants altered  into  a  **  combination  or  conspiracy  "  in  restraint 
of  trade  vras  not  duplidtoiM  an  alleging  two  distinct  offenses. 
THhoM  T.  17.  S,,  96  Pac.  Rep.^  87.  8—620 

5.  '' Comhinatioa  **  and  "Xonopoly." — Where  defendants  were  in- 

dicted in  separate  counts,  one  for  combination  and  the  other 
for  monopoly,  in  violation  of  the  Sherman  Law,  such  offenses 
w«re  aot  identical,  but  were  legally  distinct  and  justiflod 
separate  punishment  on  conviction.  U.  8.  v.  MacAndrews 
d  ForUs  Co.,  149  F.,  888.  S— 102 

Ik  Gommefos. — ^The  word  ''  commerce  **  in  the  statute  is  not  synony- 
mous with  '*  trade,"   as  used  in   the  commourlaw  phrase 
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''restraint  of  trade"  but  has  the  meaning  of  the  word  in 
that  danse  of  the  Oonstitution  which  grants  to  Ckingress 
power  to  regulate  interstate  and  foreign  oommeroe.     U.  fif. 
T.  Debs,  04  F.,  724.  1—822 

lA.  Same.— The  word  "commerce,"  as  used  in  the  Slierman  Law 
and  In  the  Oonstitution  of  the  United  States,  lias  a  broado* 
meaning  than  the  word  "trade."  0(»nmerce  among  the 
States  consists  of  intercourse  and  traffic  between  their  citi- 
zens, and  includes  the  trani^wrtation  of  persons  and  property, 
as  well  as  the  purchase,  sale,  and  exchange  of  ammMMlitie& 
U.  8.  T.  OasHdy,  07  F.,  096.  1—452 

11.  Same. — Comaeroe  is  the  sale  «r  exdmnge  of  oommodlties,  but 
that  which  the  law  looks  upon  as  the  body  of  commerce  is 
not  restricted  to  spedflc  acts  of  sale  or  ex<^ange.  It  in- 
cludes the  intercourse — all  the  initiatory  and  intervening 
acts,  instrumentalities,  and  dealings — ^that  directly  bring 
about  the  sale  or  exchange.    17.  8.  v.  Swift  4  Co,,  122  F.,  629. 

2—287 

It,  <* Coauaeree." — ^The  commerce  referred  to  by  the  words  "any 
part "  in  section  2  of  the  Sherman  Law,  as  construed  in  the 
lin^t  of  the  manifest  purpose  of  that  act,  ineludes  geograph- 
ically any  part  of  the  United  States  and  also  any  of  the 
classes  of  things  forming  a  part  of  interstate  or  foreign 
conmierce.    Standard  OU  -Co.  v.  U,  8.,  221  U.  S.,  61.      4—180 

IS.  "  Competition "  is  the  •striving  for  something  wlii<di  another  is 
actively  seeking  and  wishes  to  gain.  17.  8.  v.  UfUon  Pod/le 
R,  R.  Co.,  22ld  U.  S.,  87.  4--070 

14.  "  Coaipiraoy."— The  term  "  eoasplraey  "  in  section  1  of  the  Sher- 
man Law,  is  used  in  its  well-settled  legal  meaning,  and  any 
restraint  of  interstate  trade  or  commerce,  if  accomplislied 
by  conq;>iracy,  is  unlawfuL    17.  fif.  v.  Deb$,  04  F.,  724.    1—822 

li.  Same. — ^A  ooaspiraoy  consists  in  an  agreement  to  do  something; 
but  in  the  sense  of  the  law,  and  therefore  in  the  sense  of 
this  statute,  it  must  be  an  agreement  between  two  or  mwe 
to  do,  by  concerted  action,  something  criminal  or  unlawful, 
or,  it  may  be,  to  do  something  lawful  by  criminal  or  unlaw- 
ful means.  A  conspiracy,  therefore,  is  in  itself  unlawful, 
and,  in  so  far  as  this  statute  is  directed  against  con^irades 
in  restraint  of  trade  among  the  several  States  it  is  not  neoes* 
sary  to  look  for  the  illegality  of  the  offense  in  the  kind  of 
restraint  proposed.  Any  proposed  restraint  of  trade,  though 
it  be  in  itself  innocent,  if  it  is  to  be  aocomi^ished  by  con- 
spiracy, is  unlawfuL    Ih.  1 — 852 

IC  flame. — ^A  ooaiplraoy  is  a  combination  of  two  or  more  persons  by 
eoncerted  action  to  accomplish  a  criminal  or  unlawful  par- 
pose,  or  some  purpose  not  in  itself  criminal,  by  criminal  or 
unlawful  means.  Pettibane  v.  17.  fif.,  18  Sup.  Ot,  642;  148 
U.  &,  206»  cited.    U.  S.  v.  CoiMy,  07  F.,  09&  1--449 
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17,  Same.— Unlike  "  combination/'  "  conspiracy  "  ia  a  term  of  art 

In  the  Sherman  Law  it  is  to  be  interpreted  independently 
of  the  preceding  words,  and  an  indictment  thereunder,  should 
therefore  describe  something  that  amounts  to  a  conspiracy 
under  the  act  conformably  to  the  rules  of  pleading  at  com- 
mon law,  as  perhaps  modified  by  general  federal  statutes. 
V.  8,  y.  MacAndretos  d  Forbes  Co,,  149  F.,  831.  8—89 

18.  "  Conspiracy-" — ^The  word  "  conspiracy/*  as  used  in  the  Sherman 

Law,  has  substantially  the  same  meaning  as  the  word  "  con- 
tract."    U,  S.  V.  Kissel,  173  F.,  827.  8—749 

18.  A  "Conspiracy"  is  a  combination  of  two  or  more  persons,  by 
concerted  action,  to  accomplish  a  criminal  or  unlawful  pur- 
pose or  some  purpose  not  in  itself  criminal  or  unlawful,  by 
criminal  or  unlawful  means.  Mitcheli  v.  Hitchmam  Coal  d 
Coke  Co.,  214  F.,  708.  1^—028 

19a.  A  "  Conspiracy  "  Is  a  partnership  in  criminal  purposes  brought  ^ 
about  by  an  agreement,  and  so  long  as  the  partnership  con- 
tinues the  conspiracy  continues,  whether  anything  is  done  in 
furtherance  of  it  or  not    Patterson  v.  17.  S.,  222  F.,  631. 

i— 106 

80.  "Control,"  as  used  in  the  declaration  in  this  case,  is  the  sub- 
stantial equivalent  of  "  monopolize,"  as  used  in  the  Sherman 
Law.    Hood  Rubber  Co.  ▼.  17.  8.  Rubber  Co.,  229  F.,  587. 

8—129 

80a.  "Contributory  infringement"  consists  in  the  intentional  aid- 
ing of  one  person  by  another  in  the  unlawful  making  or  sell- 
ing or  using  of  a  patented  invention.  Henry  v.  A.  B.  Dick 
Co,,  223  U.  S.,  33.  8—701 

SL  "  Comer." — A  "  corner  "  is  the  securing  of  such  control  of  the 
immediate  supply  of  any  product  as  to  enable  those  operat- 
ing the  corner  to  arbitrarily  advance  the  price  of  the  prod- 
uct. It  is  ordinarily  created  by  operations  on  boards  of 
trade  or  stock  exchanges,  and  by  dealings  in  options  and 
futures.    U.  8.  v.  Patten,  187  F.,  668.  4—280 

88.  Comer  Hot  a  Combination  in  Restraint  of  Competition. — ^While 
a  comer  is  illegal  because  it  is  a  combination  which  arbi- 
trarily controls  the  prices  of  a  commodity,  it  can  not  be 
called  a  combination  in  restraint  of  competition  since  the 
going  up  of  the  price  incident  to  the  creation  of  a  comer 
necessarily  increases  competition.    lb.  4—281 

88a.  "  Konalng  a  comer  "  consists  in  acquiring  control  of  all  or  the 
dominant  portion  of  a  commodity  with  the  purpose  of  arti- 
ficially enhancing  the  price.  U.  8.  ▼.  Patten,  226  U.  S., 
549.  4—766 

88.  **  Due  Prooess  of  Law." — ^The  expressions  "  due  process  of  law  " 
and  "  the  law  of  the  land  "  are  synonymous.  17.  £f.  v.  N.  7., 
N.  H.dH.R.  Co.,  165  F.,  746.  8—530 
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S4.  Bune.— **  Due  proeets  of  law^  does  not  prohibit  Hie  establtrii- 

ment  of  special  commissions  or  the  assignment  of  special 

*    Jadges  for  the  trial  of  a  specific  offender,  so  long  as  there  is 

a  compliance  otherwise  with  the  rales  of  the  common  law. 

tS.  The  phrase  "Engage  in  such  eomUnation  or  eonipiraey,"  u 
used  in  section  1  of  the  Sherman  Law,  means  to  embark  in, 
take  part  in,  or  enlist  in.  U.  8.  v.  New  Departure  l£fg,  Vo^ 
204  P.,  111.  i— 152 

t6.  '^ Hearing."— The  word  "hearing,"  as  used  in  the  Bxpeditlng 
Act  of  February  11,  1903  (S2  Stat,  823),  means  a  trial  re- 
(julrlDg  judicial  determination.  17.  8.  y.  Terminai  R,  R. 
A8$*n,  197  F.,  448.  4—603 

57.  "  Xmmnnity." — **  Immunity  *'  does  not  mean  that  no  acts  in  fact 

were  ever  done,  but  that  there  may  be  no  prosecution  in  re- 
spect thereto.  Immunity  does  not  wipe  out  the  tiistory  of 
events.     U.  8,  v.  Sivift,  186  F.,  1017.  4—75 

58.  "Interstate  Commeroe." — ^"Interstate  commerce"  comprehends 

intercourse  for  the  purposes  of  trade  in  any  and  all  of  its 
forms,  including  transportation,  pmrchase,  sale,  and  exchange 
of  commodities  between  the  citizens  of  different  States ;  and 
if  any  commercial  transaction  reaches  an  entirety  in  two  or 
more  States,  and  if  the  parties  dealing  with  reference  to 
that  transaction  deal  from  different  States,  then  the  whole 
transaction  is  a  part  of  the  interstate  commerce  of  the 
United  States,  and  subject  to  regulation  by  Congress  under 
the  Ck)nstitutlon.    In  re  charge  to  Grand  Jury,  151  F.,  888. 

8— 102 
v.  "  Kan  Trains."— A  mall  train  is  a  train  as  usually  and  regularly 
made  up,  including  not  merely  a  mall  car,  but  such  other  cars 
as  are  usually  drawn  in  the  train.  If  the  train  usually  car- 
ries a  Pullman  car,  then  such  train,  as  a  mail  train,  would 
include  the  Pullman  car  as  a  part  of  its  regular  make-up. 
Therefore,  if  such  a  train  is  obstructed  or  retarded  because 
It  draws  a  Pullman  car,  it  is  no  defense  that  the  parties  so 
delaying  It  were  willing  that  the  mall  should  proceed  if  the 
Pullman  car  were  left  behind.  U.  8.  v.  Clark,  Fed.  CSaa.  No. 
14805,  23  Int  Rev.  Rec.,  806,  followed.  U.  8,  v.  Ca99idy,  67 
F.,  762.  1—688 

50.  Bame. — ^Any  train  which  is  carrying  mall  under  the  sanctton 

of  the  postal  authorities  is  a  mail  train  in  the  eye  of  the 
law.    lb.  1—661 

51.  "  Xaaaf aotnring  "  is  a  word  of  such  wide  and  loose  meaning  as 

to  Include  the  preparation  by  art  of  any  finished  product 
from  raw  material.  Oreat  Atl,  d  Pac,  Tea  Co.  r.  Cream  of 
Wheat  Co.,  22A  F.,  568.  S--862 

S8.  A  "wholesaler"  Is  one  who  buys  in  comparatively  large  quan- 
tities, and  who  sells,  usually  in  smaller  quantities,  but 
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to  the  idtlBiate  coDsnmer  of  an  Indiyidoal  unit  He  adls 
elttier  to  a  *'  Jobber/'  a  sort  of  middteman,  or  to  a  «*  retailer/' 
wbo  sells  to  tbe  consumer.  The  quantities  bought  by  the 
wholesaler  may  vary  from  a  fraction  of  m  carload  to  nany 
carloads;  it  being  the  character,  not  of  his  busring,  but  of 
his  selling,  that  marks  him  as  a  wholesaler.  Great  AtL  ^ 
Pac.  Tea  Co.  v.  Oream  of  Wheat  Co.,  227  F.,  47.  •— «76 

St.  **  XiddUagt ''  are  the  coarse  flour  and  fine  bran,  separated  by 
bolting,  from  fine  fiour  and  coarse  bran.  Great  Atl.  d  Pac. 
Tea  Co.  v.  Cream  of  Wheat  Co.,  224  F.,  068.  9—862 

M.  "  KonopoUie."— The  word  *'  monopolise  "  can  not  be  intended  to 
be  used  with  reference  to  the  acquisition  of  exdusiye  rights 
under  GoTemment  concession,  but  that  the  lawmaker  has 
used  the  word  to  mean  "  to  aggregate  "  or  **  concentrate  "  in 
the  hands  of  few,  practically,  and,  as  a  matter  of  fact,  and 
according  to  the  known  results  of  human  action,  to  the  ex- 
clusion of  others ;  to  accomplish  this  end  by  what,  In  popular 
language,  is  expressed  in  the  word  "  pooling,"  which  may  be 
defined  to  be  an  aggregation  of  property  or  capital  belonging 
to  different  persons,  with  a  view  to  common  liabilities  and 
profits.    Amer.  BieevU  d  Mfg.  Co.  ▼.  Klots,  44  F.,  724.    1—7 

S§.  To  "  nMnopoUse,"  in  a  legal  and  accurate  sense,  is  to  exclude 
other  persons,  though  not  necessarily  all  persons;  and  there 
can  be  no  m<Hiopolizing  in  making  a  single  interstate  sale, 
or  a  great  number  of  such  sales,  even  though  wrongful  means 
are  used  in  making  them,  and  a  wrong  of  some  other  nature 
Is  done  competitors.    Patterson  v.  U.  8.,  222  F.,  61D.      •— 01 

3C  KonopoUse.— The  words  "  to  monopolize  "  and  '*  monopolise  "  as 
used  in  section  2  of  the  Sherman  Law,  readi  every  act 
bringing  about  the  prohibited  result  Stamdmrd  OU  Co.  y. 
U.  8.,  221  U.  S..  61.  4— laO 

S7.  '^  KaaopoUsed." — ^Trade  and  commerce  are  monopolised,  within 
the  meaning  of  the  Sherman  Law,  prohibiting  the  same, 
when,  as  a  result  of  efforts  to  that  end,  a  few  persons  acting 
together  obtain  power  to  control  the  price  of  a  commodity 
moving  In  interstate  commerce,  though  such  power  is  not 
exercised.  Its  existence  being  sufficient  U.  B.  v.  Patten,  187 
F.,  672.  4—286 

St.  '<XenopollziBg,  or  Attempting  to  Koaopolize."-~To  constitute  the 
offense  of  **  monopolizing,  or  srtt^npting  to  monepoUae,*'  trade 
or  <!ommerce  among  the  States,  within  the  meaning  of  section 
2  of  the  Sherman  Law,  it  is  necessary  to  acquire,  or  attempt 
to  acquire,  an  exclusive  right  in  such  commerce  hy  means 
which  wl^ll  iHrevent  others  from  engaging  ttieretn.  In  re 
Green,  52  F.,  104.  1—66 

9S«  Monopoly  of  trade  embraces  two  essential  elements:  (1)  The 
acquisition  of  an  exclusive  right  to,  or  the  exclusive  control 
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of,  that  trade;  and  (2)  the  exclusion  of  all  others  tnm  that 
ris^t  and  omtroL    U.  8.  T.  Tran$'Mo.  Ft.  Astn,,  58  F.,  58»  84. 

1—218 

40.  A  ^  monopolj,''  at  oommon  law»  and  wider  the  Sherman  law, 
implies  a  control  of  goods  or  servioe  which  the  pnhUc  desires. 
U.  8.  T.  WMting,  212  F.,  47&  9-464 

4L  The  nsnal  meaning  of  "monopotj"  is  the  acqnlslilon  of  scnne- 
thing  for  one's  self »  and  while  the  word  is  need  most  apixro- 
priately  when  the  whole  of  a  giren  trade  is  acquired,  the 
terms  of  section  2  of  the  Sherman  Law  make  it  applicable 
to  monopolization  of  a  part  of  trade.  U.  8.  r.  JTeyafoiie 
Watch  OoMe  Co.,  218  F.,  516.  S-^W 

48.  ''Mimieipal  Corporation." — ^A  municipal  corporation  engaged  in 
operating  water,  lighting,  or  similar  plants,  from  which  m 
revenue  is  derived,  is,  in  relation  to  such  mattes,  a  buslneBS 
corporation,  and  may  maintain  an  action  under  section  7  of 
the  Sherman  Law,  for  injury  to  its  "  business  "  by  reas(m  ct 
a  combination  or  conspiracy  in  restraint  of  interstate  trade 
or  commerce  made  unlawful  by  such  act  Citif  of  Atlantm 
r.  Chattanooga  Foundry  d  Pipe  Work9,  127  F.,  23.      8—299 

48.  **  More  or  Lett." — ^Where,  in  a  contraet  for  the  mannf^eture  and 
delivery  of  goods,  the  statement  of  quantity  is  qualified  by 
the  words  ''mcHre  or  less,"  these,  unless  supplemented  by 
language  giving  them  a  broader  scope,  apply  only  to  sodi 
accidental  or  immaterial  variations  in  quantity  as  would 
naturally  occur  in  connection  with  such  a  transaction.  Hod- 
ley  Dean  Plate  Glast  Co.  v.  Highland  Gla««  Co.,  143  F.,  242. 

8—884 

44.  **  Pardon  "— Hatnre  of  «'  Fardon  "—''Amnesty."— A  «*  pardon  "  or 
"amnesty"  secures  against  the  consequences  of  one's  acts, 
and  not  against  the  acts  of  themselves.  It  Involves  forgive- 
ness; not  forgetfulness.    U.  8.  v.  8ioift,  186  F.,  1017.      4 — ^75 

48.  '^Patent" — ^A  patent  is  a  grant  of  a  right  to  exclude  all  others 
from  making,  using,  or  soling  the  invention  covered  by  it 
U.  8.  V.  Standard  Sanitary  Mfg.  Co.,  191  F.,  190.  4—421 

48.  ** Fenoa."— The  word  "person**  in  section  2  of  the  Sherman 
Law,  as  construed  by  reference  to  section  8  thereof,  implies 
a  corporation  as  well  as  an  individual.  Standard  Oil  Co.  v. 
17.  8.,  221  U.  S.,  61.  4— ISO 

47.  "Beitraint  of  Trade."— The  words  "in  restraint  of  trade,"  in 
section  1  of  the  Sherman  Law,  have,  In  connection  with  the 
words  "contract,"  and  " OMnbination,"  their  common-law 
significance,  but  the  term  "conspiracy"  is  used  in  its  well- 
settled  legal  meaning,  so  that  any  restraint  of  trade  or  com- 
merce, if  to  be  accomplished  by  conspiracy,  is  unlawfuL 
17.  8.  V.  Deb9,  64  F.,  748.  l-«2 
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48.  Bane.— The  construction  of  the  statute  Is  not  affected  bj  the 

use  of  the  phrase  "  in  restraint  of  trade,"  rather  than  one  of 
the  phrase  "  to  injure  trade  "  or  "  to  restrain  trade."      lb. 

1—352 

49.  "Bestraint  of  Trade."— The  terms  ''restraint  of  trade,"  and 

"attempts  to  monopolize,"  as  used  in  the  Sherman  Law, 
took  their  origin  in  the  common  law  and  were  familiar  in 
the  law  of  this  country  prior  to  and  at  the  time  of  the 
adoption  of  the  act,  and  their  meaning  should  be  sought  from 
the  conceptions  of  both  English  and  American  law  prior  to 
the  passage  of  the  act  Standard  Oil  Co.  ▼.  17.  S^  221  U.  S., 
50.  4—121 

50.  Bettraint  of  Trade. — The  words  ''restraint  of  trade"  at  com- 

mon law,  and  in  the  law  of  this  country  at  the  time  of  the 
adoption  of  the  Sherman  Law,  embraced  only  acts,  contracts, 
agreements,  or  combinations  which  operated  to  the  prejudice 
of  the  public  interests  by  unduly  restricting  competiti<m  or 
by  unduly  obstructing  due  course  of  trade,  and  Congress 
intended  that  those  words  as  used  in  that  act  should  have  a 
like  significance ;  and  the  ruling  in  Standard  Oil  Co,  y.  United 
States  to  this  effect  is  re-expressed  and  reaffirmed.  U.  B,  ▼. 
American  Tobacco  Co,,  221  U.  S.,  179.  4—283 

5L  "Bestraint  of  Trade  **—"  Bestraint  of  Competitioii."— The  pro- 
visions of  the  Sherman  Law,  making  unlawful  any  combi- 
'  nation  "  In  restraint  of  trade  or  commerce  among  the  several 
States"  or  to  monopolize  any  part  of  such  trade  or  com- 
merce, do  not  make  every  combination  in  restraint  of  com- 
petition in  interstate  trade  unlawful,  but  there  may  be  a  re- 
straint of  competition  that  does  not  amount  to  a  restraint 
of  trade  within  the  meaning  of  the  act  On  the  other  hand* 
a  combination  can  not  escape  the  condemnation  of  the  act 
merely  because  of  the  form  it  assumes,  and  a  single  corpora- 
tion, if  it  arbitrarily  uses  its  power  to  force  weaker  com- 
petitors out  of  business,  or  to  coerce  them  into  a  sale  to  or 
union  with  such  corporation,  puts  a  restraint  on  interstate 
commerce,  and  monopolizes  or  attempts  to  monopolize  a  part 
of  such  commerce,  in  a  sense  that  violates  the  act  U.  8.  v. 
du  Pont,  etc,,  Co.,  188  P.,  151.  4—374 

S8.  "Bestraint  of  trade,"  as  used  in  the  Sherman  Law,  includes 
"restraint  of  competition."  U.  B.  v.  Bastem  States  BetaU 
Lum.  Deal.  As^n,  201  F.,  584.  4-801 

58.  Trade  may  be  "  restrained,"  within  the  meaning  of  the  Sherman 
Law,  by  being  hindered,  obstructed,  or  destroyed.  XJ,  S.  v. 
Keystone  Watch  Case  Co.,  218  F.,  515.  5—500 

54.  "Secondary  Boycott."— The  coercion  or  attempted  coercion  of 
the  customers  of  a  person  who  is  being  boycotted,  to  refrain 
05625*— 18 81 
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from  dealing  with  him,  by  threater  that,  unless  they  do,  they 
themselves  will  be  boycotted,  if  carried  into  effect,  constitutes 
a  secondary  boycott.    OomperM  ▼.  Bucks  Stove  4  Range  Co^ 
221  U.  S.,  437.  4—778 

W.  Baste. — ^The  eironlation  by  an  association  among  its  members  of 
a  blaok-Ust  against  certain  persons,  and  also  among  persons 
not  members  thereof,  and  the  notifying  of  non-members  that 
they  must  refrain  from  doing  business  with  the  persons 
black-listed,  or  they,  too,  would  be  black-listed,  such  action, 
if  carried  into  effect  against  non-members,  would  constitute  a 
secondary  boycott  and  would  be  illegaL  V.  8,  ▼.  King,  229 
F..  279.  6—420 

Bee  aUo  BoYOorrr. 

M.  Strike. — A  strike  Is  merely  an  agreement  by  all  the  members  of 
a  union  not  to  do  business  with  an  employer,  in  order  to  ob- 
tain shorter  hours,  higher  wages,  or  some  other  legitimate 
end.     V.  8.  ▼.  King,  229  F.,  279.  6—419 

S7.  Trade  is  the  making  and  enforcing  of  contracts.  (Per  Sanborn* 
O.  J.,  dissenting.)  U,  8.  v.  International  Harvester  Co,,  214 
F.,  897,  1005.  5—664 

68.  Trade.— The  word  "trade"  means  the  buying  as  well  as  the 

selling  of  property.    (Per  Wooley,  a  J.),  17.  8,  v.  17.  8.  8teel 
Corporation,  228  F.,  177.  6—180 

69.  ^ Trade"  necessarily  inyolves  both  buying  and  selling,  and  a 

complete  domination  of  either,  is  a  domination  o}  trade. 
Hood  Rubber  Co.  v.  V.  8.  Rubber  Co.,  229  F.,  583,  588.    6—429 

60*  The  words  **  trade  '*  and  '*  commerce,''  as  used  in  the  Sherman 
and  the  Clayton  Laws,  do  not  apply  to  the  business  of  fire 
insurance  in  the  District  of  CDolumbia.  Loton  ▼.  Underwrit- 
er«*  AM*n,  D,  C.    (Not  reported.)  6—1048 

61.  **  Trust." — ^What  is  commonly  termed  a  "  trust "  is  a  species  of 
combination  organised  by  individuals  or  corporations  for 
the  purpose  of  monopolizing  the  manufacture  of  or  traffic  in 
various  articles  and  commodities,  which  were  well  known 
and  fully  understood  when  the  Sherman  Law  was  approved. 
17.  8.  V.  Northern  8ecuHties  Co.,  120  F.,  721,  724.         9—220 

69.  The  words  ''vend"  and  ''vending,"  as  used  in  section  4962, 
Revised  Statutes,  in  regard  to  the  copyright  protection  ac- 
corded authors  and  as  used  in  section  4884,  Revised  Statutes, 
in  regard  to  the  protection  accorded  inventors  for  their  pat- 
ented articles,  are  substantially  the  same,  and  the  protection 
intended  to  be  secured  to  authors  and  inventors  is  substan- 
tially identical.     Bauer  d  Cie  v.  O'DonneU,  229  U.  S..  13. 

6—805 
WUT8. 

1.  Of  Certiorari  'Mmj  Be  Granted  by  Supreme  Court  to  Keview  Pro- 
ceedings in  Contempt. — While  the  Supreme  Oourt  can  not  re- 
view by  appeal  or  writ  of  error  a  Judgment  of  the  Oourt  of 
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jkppeals  of  the  District  of  Columbia  iranlshing  for  contempt, 
it  may  grant  a  writ  of  certiorari  to  review  the  same.    Qom- 
petM  T.  U.  fif.,  288  U.  &,  eOO.  4—796 

t.  Of  Error,  Inaed  by  Svpreme  Court,  When  Should  Oo  to  Giroait 
Ooart  of  Appeals* — ^For  review  in  the  Snpreme  Court  of  a 
final  Judgment  of  the  circuit  court  of  appeals  directing  that 
an  action  be  dismissed,  the  writ  of  error  should  go  to  that 
court ;  and  its  efficacy  is  not  impaired  by  the  circumstances 
that,  before  the  allowance  of  the  writ  by  tliat  court,  the  trial 
court,  obesrlng  the  mandate,  has  entered  Judgment  of  dis- 
missal and  has  adjourned  for  the  term  before  any  application 
has  been  made  to  recall  its  action.  Thomten  y.  Cay9er,  248 
U.  S.,  82.  6—724 

t.  Of  ProhibitioB,  Proper  Remedy  to  Prereat  Biftriot  Judge  fton 
Batering,  Without  Authority,  Deeree. — ^The  district  Judge 
having  refused  to  organize  a  court  under  the  Bzpedition 
Act  to  determine  the  form  of  decree  to  be  entered  under  the 
mandate  of  the  Supreme  Court,  the  latter  court  will  issue 
its  writ  of  prohibition  directed  to  the  district  Judge  against 
entering  a  decree.   B9  parte  U.  B^  FeiUionetf  226  U.  S.,  426. 

4^-6U 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


APPENDIX. 
THB  PBDERAL  ANTI-TRUST  LAWS. 


L 
THE  SHEBHAN  ANTI-TBTrST  LAW. 

[Act  of  July  2,  1890;  26  Stat,  209.] 

AN  ACT  To  protect  trade  and  commerce  against  unlawfol  restraints 
and  mon(q;M>lies. 

Be  it  enacted  hy  the  Senate  and  Bouse  of  Representatives 
of  the  United  States  of  American  in  Congress  assembled^ 

Seo.  1,  Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  person  who  shall  make 
any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  ohe  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

Sec.  8.  Every  contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
in  any  Territory  of  the  United  States  or  of  the  District  of 
Columbia,  or  in  restraint  of  trade  or  commerce  between  any 
such  Territory  and  another,  or  between  any  such  Territory 
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or  Territories  and  any  State  or  States  or  the  District  of 
Columbia,  or  with  foreign  nations,  or  between  the  District 
of  Columbia  and  any  State  or  States  or  foreign  nations,  is 
hereby  declared  illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments^  in  the  discretion  of  the 
court 

Sec.  4.  The  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition  set- 
ting forth  the  case  and  praying  that  such  violation  shall  be 
enjoined  or  otherwise  prohibited.  When  the  parties  com- 
plained of  shall  have  been  duly  notified  of  such  petition  the 
court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and 
determination  of  the  case;  and  pending  such  petition  and 
before  final  decree,  the  court  may  at  any  time  make  such  tem- 
porary restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises. 

Sec.  6.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  four  of  this  act  may  be  pend- 
ing, that  the  ends  of  justice  require  that  other  parties  should 
be  brought  before  the  court,  the  court  may  cause  them  to  be 
summoned,  whether  they  reside  in  the  district  in  which  the 
court  is  held  or  not ;  and  subpoenas  to  that  end  may  be  served 
in  any  district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the 
subject  thereof)  mentioned  in  section  one  of  this  act,  and 
being  in  the  course  of  transportation  from  one  State  to 
another,  or  to  a  foreign  country,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  and  condemned  by  like 
proceedings  as  those  provided  by  law  for  the  forfeiture, 
seizure,  and  condemnation  of  property  imported  into  the 
United  States  contrary  to  law. 
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Ssc.  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act, 
may  sue  therefor  in  any  circuit  court  of  the  United  States  in 
the  district  in  which  the  defendant  resides  or  is  found,  with- 
out respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  ot 
suit,  including  a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  "  person,"  or  "  persons,"  wherever 
used  in  this  act  shall  be  deemed  to  include  corporations  and 
associations  existing  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the  Territories, 
the  laws  of  any  State,  or  the  laws  of  any  foreign  country. 


II. 

THE  AHTX-TBirST  PBOTISJONS  OF  WILSON  TABIFF  ACT  OF 
ATrOVST  27,  1894,  AS  AMENDED  BT  THE  ACT  OF  FEBBV- 
ABT  12,  1918. 

[28  Stat,  570;  87  Stat,  667.] 

Sec.  73.  That  every  combination,  conspiracy,  trust,  agree- 
ment, or  contract  is  hereby  declared  to  be  contrary  to  public 
policy,  illegal  and  void  when  the  same  is  made  by  or  between 
two  or  more  persons  or  corporations  either  of  whom,  as  agent 
or  principal,  is  engaged  in  importing  any  article  from  any 
foreign  country  into  the  United  States,  and  when  such  com- 
bination, conspiracy,  trust,  agreement,  or  contract  is  intended 
to  operate  in  restraint  of  lawful  trade,  or  free  competition 
in  lawful  trade  or  commerce,  or  to  increase  the  market  price 
in  any  part  of  the  United  States  of  any  article  or  articles 
imported  or  intended  to  be  imported  into  the  United  States, 
or  of  any  manufacture  into  which  such  imported  article 
enters  or  is  intended  to  enter.  Every  person  who  is  or  shall 
hereafter  be  engaged  in  the  importation  of  goods  or  any 
commodity  from  any  foreign  country  in  violation  of  this 
.section  of  this  act,  or  who  shall  combine  or  conspire  with 
another  to  violate  the  same,  is  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  in  any  court  of  the  United  States  such 
person  shall  be  fined  in  a  sum  not  less  than  one  hundred 
dollars  and  not  exceeding  five  thousand  dollars,  and  shall 
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be  farther  punished  by  imprisonment,  in  the  discretion  of 
the  court,  for  a  term  not  less  than  three  months  nor  exceeding 
twelve  months. 

Sec.  74.  That  the  several  circuits  courts  of  the  United 
States  are  hereby  invested  with  jurisdiction  to  prevent  and 
restrain  violations  of  section  seventy-three  of  this  act;  and 
it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  tiieir  respective  districts,  under  the  direc^ 
tion  of  the  Attorney  General,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations.  Such  pro- 
ceedings may  be  by  way  of  petitions  setting  forth  the  case 
and  praying  that  such  violations  shall  be  enjoined  or  other- 
wise prohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  proceed,  as 
soon  as  may  be,  to  the  hearing  and  determination  of  the  case; 
and  pending  such  petition  and  before  final  decree,  the  court 
may  at  any  time  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  just  in  the  premises. 

Sec.  75.  That  whenever  it  shall  appear  to  the  court  before 
which  any  proceeding  under  the  seventy-fourth  section  of 
this  act  may  be  pending,  that  the  ends  of  justice  require  that 
other  parties  should  be  brought  before  the  court,  the  court 
may  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not;  and  subpoenas  to 
that  end  may  be  served  in  any  district  by  the  marshal  thereof. 

Sec.  76.  That  any  property  owned  under  any  contract  or 
by  any  combination,  or  pursuant  to  any  conspiracy,  and 
being  the  subject  thereof,  mentioned  in  section  seventy- 
three  of  this  act,  imported  into  and  being  within  the  United 
States  or  being  in  the  course  of  transportation  from  one 
State  to  another,  or  to  or  from  a  Territory  or  the  District 
of  Columbia,  shall  be  forfeited  to  the  United  States,  and 
may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure,  and  condemna- 
tion of  property  imported  into  the  United  States  contrary  to 
law. 

Sec.  77.  That  any  person  who  shall  be  injured  in  his  bum- 
ness  or  property  by  any  other  person  or  corporation  by  rea- 
son of  anything  f orbidded  or  declared  to  be  unlawful  by  this 
act  may  sue  therefor  in  any  circuit  court  of  the  United 
.States  in  the  district  in  which  the  defendant  resides  or  is 
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found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained,  and 
the  cost  of  suit,  including  a  reasonable  attorney's  fee. 


in. 

THE  CLATTON  ANTI-TBTTST  LAW. 

[Act  of  October  15, 1914 ;  88  Stat  730.] 

AN  ACT  To  suppletnent  existing  laws  against  unlawful  restraints  and 
monopoUes,  and  for  other  puri>ose8. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
**  Anti-trust  laws,"  as  used  herein,  includes  the  Act  entitled 
^^An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  approved  July  second,  eightem 
hundred  and  ninety;  sections  seventy-three  to  seventy-seven, 
inclusive,  of  an  Act  entitled  ^^  And  Act  to  reduce  taxation,  to 
provide  revenue  for  the  Government,  and  for  other  pur- 
poses," of  August  twenty-seventh,  eighteen  hundred  and 
ninety-four;  an  Act  entitled  "Alu  Act  to  amend  sections 
seventy-three  and  seventy-six  of  the  Act  of  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four,  entitled  *  An  Act 
to  reduce  taxation,  to  provide  revenue  for  the  Government, 
and  for  other  purposes,' "  approved  February  twelfth,  nine- 
teen hundred  and  thirteen ;  and  also  this  Act 

"Commerce,"  as  used  herein,  means  trade  or  commerce 
among  the  several  States  and  with  foreign  nations,  or  be-' 
tween  the  District  of  Columbia  or  any  Territory  of  the 
United  States  and  any  State,  Territory,  or  foreign  nation,  or 
between  any  insular  possessions  or  other  places  under  the 
jurisdiction  of  the  United  States,  or  between  any  such  pos- 
session or  place  and  any  State  or  Territory  of  the  United 
States  or  the  District  6f  Columbia  or  any  foreign  nation,  or 
within  the  District  of  Columbia  or  any  Territory  or  any  in- 
sular possession  or  other  place  under  the  jurisdiction  of  the 
United  States :  Provided,  That  nothing  in  this  Act  contained 
shall  apply  to  the  Philippine  Islands. 
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The  word  "person"  or  "persons"  whererer  used  in  this 
Act  shall  be  deemed  to  include  corporations  and  associations 
existing  under  or  authorized  by  the  laws  of  either  the  United 
States,  the  laws  of  any  of  the  Territories,  the  laws  of  any 
State,  or  the  laws  of  any  foreign  country. 

Sbc.  2.  That  it  shall  be  unlawful  for  any  person  engaged 
in  commerce,  in  the  course  of  such  commerce,  either  directly 
or  indirectly  to  discriminate  in  price  between  different  pur- 
chasers of  commodities,  which  ccmunodities  are  sold  for  use, 
consumption,  or  resale  within  the  United  States  or  any  Ter- 
ritory thereof  or  the  District  of  Coltmibia  or  any  insular 
possession  or  other  place  under  the  jurisdiction  of  the  United 
States,  where  the  effect  of  such  discrimination  may  be  to 
substantially  lessen  competition  or  tend  to  create  a  monopoly 
in  any  line  of  commerce :  Provided^  That  nothing  herein  con- 
tained shall  prevent  discrimination  in  price  between  pur- 
chasers of  commodities  on  account  of  differences  in  the  grade, 
quality,  or  quantity  of  the  commodity  sold,  or  that  makes 
only  due  allowance  for  difference  in  the  cost  of  selling  or 
transportation,  or  discrimination  in  price  in  the  same  or 
different  communities  made  in  good  faith  to  meet  competi- 
tion :  And  provided  further^  That  nothing  herein  contained 
shall  prevent  persons  engaged  in  selling  goods,  wares,  or 
merchandise  in  commerce  from  selecting  their  own  customers 
in  bona  fide  transactions  and  not  in  restraint  of  trade. 

Sec.  8.  That  it  shall  be  unlawful  for  any  person  engaged 
in  commerce,  in  the  course  of  such  commerce,  to  lease  or 
make  a  sale  or  contract  for  sale  of  goods,  wares,  merchan- 
dise, machinery,  supplies  or  other  commodities,  whether  pat- 
ented or  unpatented,  for  use,  consumption  or  resale  within 
the  United  States  or  any  Territory  thereof  or  the  District 
of  Columbia  or  any  insular  possession  or  other  place  under 
the  jurisdiction  of  the  United  States,  or  fix  a  price  charged 
therefor^  or  discount  from,  or  rebate  upon,  such  price,  on 
the  condition,  agreement  or  understanding  that  the  lessee 
or  purchaser  thereof  shall  not  use  or  deal  in  the  goods,  wares, 
merchandise,  machinery,  supplies  or  other  commodities  of  a 
competitor  or  competitors  of  the  lessor  or  seller,  where  the 
effect  of  such  lease,  sale,  or  contract  for  sale  or  such  condi- 
tion, agreement  or  understanding  may  be  to  substantially 
lessen  competition  or  tend  to  create  a  monopoly  in  any  line 
of  commerce. 
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Sec.  4.  That  any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  reason  of  anything  forbidden  in  the 
anti-trust  laws  may  sue  therefor  in  any  district  court  of  the 
United  States  in  the  district  in  which  the  defendant  resides 
or  is  found  or  has  an  agent,  without  respect  to  the  amount 
in  controversy,  and  shall  recover  threefold  the  damages  by 
him  sustained,  and  the  cost  of  suit,  including  a  reasonable 
attorney's  fee. 

Sec.  5.  That  a  final  judgment  or  decree  hereafter  ren- 
dered in  any  criminal  prosecution  or  in  any  suit  or  pro- 
ceeding in  equity  brought  by  or  on  behalf  of  the  United 
States  under  the  anti-trust  laws  to  the  effect  that  a  defendant 
has  violated  said  laws  shall  be  prima  facie  evidence  against 
such  defendant  in  any  suit  or  proceeding  brought  by  any 
other  party  against  such  defendant  under  said  laws  as  to  all 
matters  respecting  which  said  judgment  or  decree  would  be 
an  estoppel  as  between  the  parties  thereto:  Provided^  This 
section  shall  not  apply  to  consent  judgments  or  decrees 
entered  before  any  testimony  has  been  taken:  Provided 
further^  This  section  shall  not  apply  to  consent  judgments 
or  decrees  rendered  in  criminal  proceedings  or  suits  in 
equity,  now  pending,  in  which  the  taking  of  testimony  has 
been  commenced  but  has  not  been  concluded,  provided  such 
judgments  or  decrees  are  rendered  before  any  further  testi- 
mony is  taken. 

Whenever  any  suit  or  proceeding  in  equity  or  criminal 
prosecution  is  instituted  by  the  United  States  to  prevent, 
restrain  or  punish  violations  of  any  of  the  anti-trust  laws, 
the  running  of  the  statute  of  limitations  in  respect  of  each 
and  every  private  right  of  actioa  arising  under  said  laws 
and  based  in  whole  or  in  part  on  any  matter  complained  of 
in  said  suit  or  proceeding  shall  be  suspended  during  the 
pendency  thereof. 

Sec.  6.  That  the  labor  of  a  human  being  is  not  a  com- 
modity or  article  of  eommerce.  Nothing  contained  in  the 
Anti-trust  laws  shall  be  construed  to  forbid  the  existence  and 
operation  of  labor,  agricultural,  or  horticultural  organiza- 
ticms,  instituted  for  the  purposes  of  mutual  help,  and  not 
having  capital  stock  or  conducted  for  profit,  or  to  forbid 
or  restrain  individual  members  of  such  organizations  from 
lawfully  carrying  out  the  legitimate  objects  thereof;  nor 
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shall  Bach  organizations,  or  the  members  thereof,  be  held  or 
construed  to  be  illegal  combinations  or  conspiracies  in 
restraint  of  trade,  under  the  Anti-trust  laws. 

Sec.  7.  That  no  corporation  engaged  in  commerce  shall 
acquire,  directly  or  indirectly,  the  whole  or  any  part  of  the 
stock  or  other  share  capital  of  another  corporation  engaged 
also  in  commerce,  where  the  effect  of  such  acquisition  may 
be  to  substantially  lessen  competition  between  the  corpora- 
tion whose  stock  is  so  acquired  and  the  corporation  making 
the  acquisition,  or  to  restrain  such  commerce  in  any  section 
or  community,  or  tend  to  create  a  monopoly  of  any  line  of 
commerce. 

No  corporation  shall  acquire,  directly  or  indirectly,  the 
whole  or  any  part  of  the  stock  or  other  share  capital  of  two 
or  more  corporations  engaged  in  commerce  where  the  effect 
of  such  acquisition,  or  the  use  of  such  stock  by  the  voting 
or  granting  of  proxies  or  otherwise,  may  be  to  substantially 
lessen  competition  between  such  corporations,  or  any  of 
them,  whose  stock  or  other  share  capital  is  so  acquired,  or  to 
restrain  such  commerce  in  any  section  or  community,  or  tend 
to  create  a  monopoly  of  any  line  of  commerce. 

This  section  shall  not  apply  to  corporations  purchasing 
such  stock  solely  for  investment  and  not  using  tiiie  same  by 
voting  or  otherwise  to  bring  about,  or  in  attempting  to  bring 
about,  the  substantial  lessening  of  competition.  Nor  shall 
anything  contained  in  this  section  prevent  a  corporation  en- 
gaged in  commerce  frcnn  causing  the  formation  of  subsidiary 
corporations  for  the  actual  carrying  on  of  their  immediate 
lawful  business,  or  the  natural  and  legitimate  branches  or 
extensions  thereof,  or  from  owning  and  holding  all  or  a  part 
of  the  stock  of  such  subsidiary  corporations,  when  the  effect 
of  such  formation  is  not  to  substantially  lessen  competition. 

Nor  shall  anything  herein  contained  be  construed  to  pro- 
hibit any  common  carrier  subject  to  the  laws  to  regulate 
commerce  from  aiding  in  the  construction  of  branches  or 
short  lines  so  located  as  to  become  feeders  to  the  main  line 
of  the  company  so  aiding  in  such  construction  or  from  ac- 
quiring or  owning  all  or  any  part  of  the  stock  of  such  branch 
lines,  nor  to  prevent  any  such  common  carrier  from  acquir- 
ing and  owning  all  or  any  part  of  the  stock  of  a  branch  or 
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short  line  constructed  by  an  independent  company  where 
there  is  no  substantial  competition  between  the  company 
owning  the  branch  line  so  constructed  and  the  company 
owning  the  main  line  acquiring  the  property  or  an  interest 
therein,  nor  to  prevent  such  common  carrier  from  extending 
any  of  its  lines  through  the  medium  of  the  acquisition  of 
stock  or  otherwise  of  any  other  such  common  carrier  where 
there  is  no  substantial  competition  between  the  company  ex- 
tending its  lines  and  the  company  whose  stock,  property,  or 
an  interest  therein  is  so  acquired. 

Nothing  contained  in  this  section  shall  be  held  to  affect  or 
impair  any  right  heretofore  legally  acquired :  Provided^  That 
nothing  in  this  section  shall  be  held  or  construed  to  authorize 
or  make  lawful  anything  heretofore  prohibited  or  made 
illegal  by  the  Anti-trust  laws,  nor  to  exempt  any  person  from 
the  penal  provisions  thereof  or  the  civil  remedies  therein 
provided. 

Sec.  8.  That  from  and  after  two  years  from  the  date  of 
the  approval  of  this  Act  no  person  shall  at  the  same  time  be 
a  director  or  other  officer  or  employee  of  more  than  one  bank, 
banking  association  or  trust  company,  organized  or  operat- 
ing under  the  laws  of  the  United  States,  either  of  which 
has  deposits,  capital,  surplus,  and  undivided  profits  aggre- 
gating more  than  $5,000,000;  and  no  private  banker  or  per- 
son who  is  a  director  in  any  bank  or  trust  company,  organ- 
ized and  operating  under  the  laws  of  a  State,  having  de- 
posits, capital,  surplus,  and  undivided  profits  aggregating 
more  than  $5,000,000,  shall  be  eligible  to  be  a  director  in 
any  bank  or  banking  association  organized  or  operating 
imder  the  laws  of  the  United  States.  The  eligibilty  of  a 
director,  officer,  or  employee  imder  the  foregoing  provisions 
shall  be  determined  by  the  average  amount  of  deposits, 
capital,  surplus,  and  undivided  profits  as  shown  in  the  official 
statements  of  such  bank,  banking  association,  or  trust  com- 
pany filed  as  provided  by  law  during  the  fiscal  year  next 
preceding  the  date  set  for  the  annual  election  of  directors, 
and  when  a  director,  officer,  or  employee  has  been  elected 
or  selected  in  accordance  with  the  provisions  of  this  Act 
it  shall  be  lawful  for  him  to  continue  as  such  for  one  year 
thereafter  under  said  election  or  employment. 
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No  bank,  banking  afisociation  or  trust  company,  organized 
or  operating  under  the  laws  of  the  United  States,  in  any 
city  or  incorporated  town  or  village  of  more  than  two  hun- 
dred thousand  inhabitants,  as  shown  by  the  last  preceding 
decennial  census  of  the  United  States,  shall  have  as  a  di- 
rector or  other  ofScer  or  employee  any  private  banker  or 
any  director  or  other  officer  or  employee  of  any  other  bank, 
banking  association  or  trust  company  located  in  the  same 
place:  Provided^  That  nothing  in  this  section  shall  apply  to 
mutual  savings  banks  not  having  a  capital  stock  represented 
by  shares:  Provided  further^  That  a  director  or  other  officer 
or  employee  of  such  bank,  banking  association,  or  trust  com- 
pany may  be  a  director  or  other  officer  or  employee  of  not 
more  than  one  other  bank  or  trust  company  organized  under 
the  laws  of  the  United  States  or  any  State  where  the  entire 
capital  stock  of  one  is  owned  by  stockholders  in  the  other: 
And  provided  further^  That  nothing  contained  in  this  sec- 
tion shall  forbid  a  director  of  class  A  of  a  Federal  reserve 
bank,  as  defined  in  the  Federal  Keserve  Act,  from  being  an 
officer  or  director  or  both  an  officer  and  director  in  one 
member  bank. 

That  from  and  after  two  years  from  the  date  of  the  approval 
of  this  Act  no  person  at  the  same  time  shall  be  a  director  in 
any  two  or  more  corporations,  any  one  of  which  has  capital, 
surplus,  and  undivided  profits  aggregating  more  than 
$1,000,000  engaged  in  whole  or  in  part  in  commerce,  other 
than  banks,  banking  associations,  trust  companies  and  com- 
mon carriers  subject  to  the  Act  to  regulate  commerce,  ap- 
proved February  fourth,  eighteen  hundred  and  eighty-seven, 
if  such  corporations  are  or  shall  have  been  theretofore,  by 
virtue  of  their  business  and  location  of  operation,  competi- 
tors,  so  that  the  elimination  of  competition  by  agreement 
between  them  would  constitute  a  violation  of  any  of  the 
provisions  of  any  of  the  anti-trust  laws.  The  eligibility  of 
a  director  under  the  foregoing  provision  shall  be  determined 
by  the  aggregate  amount  of  the  capital,  surplus,  and  undi- 
vided profits,  exclusive  of  dividends  declared  but  not  paid 
to  stockholders,  at  the  end  of  the  fiscal  year  of  said  corpora- 
tion next  preceding  the  election  of  directors,  and  when  a 
director  has  been  elected  in  accordance  with  the  provisions 
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of  this  Act  it  shall  be  lawful  for  him  to  continue  as  such 
for  one  year  thereafter. 

When  any  person  elected  or  chosen  as  a  director  or  officer 
or  selected  as  an  employee  of  any  bank  or  other  corporation 
subject  to  the  provisions  of  this  Act  is  eligible  at  the  time  of 
his  election  or  selection  to  act  for  such  bank  or  other  corpora- 
tion in  such  capacity  his  eligibility  to  act  in  such  capacity 
shall  not  be  effected  and  he  shall  not  become  or  be  deemed 
amenable  to  any  of  the  provisions  hereof  by  reason  of  any 
change  in  the  affairs  of  such  bank  or  other  corporation 
from  whatsoever  cause,  whether  specifically  excepted  by  any 
of  the  provisions  hereof  or  not,  until  the  expiration  of  one 
year  from  the  date  of  his  election  or  employment. 

Sec.  9.  Every  president,  director,  officer  or  manager  of 
any  firm,  association  or  corporation  engaged  in  commerce 
as  a  common  carrier,  who  embezzles,  steals,  abstracts  or 
willfully  misapplies,  or  willfully  permits  to  be  misapplied, 
any  of  the  moneys,  funds,  credits,  securities,  property  or 
assets  of  such  firm,  association  or  corporation,  arising  or 
accruing  from,  or  used  in,  such  commerce,  in  whole  or  in 
part,  or  willfully  or  knowingly  converts  the  same  to  his  own 
use  or  to  the  use  of  another,  shall  be  deemed  guilty  of  a 
felony  and  upon  conviction  shall  be  fined  not  less  than  $500 
or  confined  in  the  penitentiary  not  less  than  one  year  nor 
more  than  ten  years,  or  both,  in  the  discretion  of  the  court. 

Prosecutions  hereunder  may  be  in  the  district  court  of  the 
United  States  for  the  district  wherein  the  offense  may  have 
been  committed. 

That  nothing  in  this  section  shall  be  held  to  take  away  or 
impair  the  jurisdiction  of  the  courts  of  the  several  States 
under  the  laws  thereof;  and  a  judgment  of  conviction  or 
acquittal  on  the  merits  under  the  laws  of  any  State  shall  be 
a  bar  to  any  prosecution  hereunder  for  the  same  act  or  acts. 

Sec.  10.  That  after  two  years  from  the  approval  of  this 
Act  no  common  carrier  engaged  in  commerce  shall  have  any 
dealings  in  securities,  supplies  or  other  articles  of  commerce, 
or  shall  make  or  have  any  contracts  for  construction  or 
maintenance  of  any  kind,  to  the  amount  of  more  than 
$60,000,  in  the  aggregate,  in  any  one  year,  with  another  cor- 
poration, firm,  partnership  or  association  when  the  said  com- 
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mon  carrier  shall  have  upon  its  board  of  directors  or  as  its 
president,  manager  or  as  its  purchasing  or  selling  ofScer,  or 
agent  in  the  particular  transaction,  any  person  who  is  at 
the  same  time  a  director,  manager,  or  purchasing  or  selling 
officer  of,  or  who  has  any  substantial  interest  in,  such  other 
corporation,  firm,  partnership  or  association,  unless  and 
except  such  purchases  shall  be  made  from,  or  such  dealings 
shaU  be  with,  the  bidder  whose  bid  is  the  most  favorable  to 
such  common  carrier,  to  be  ascertained  by  competitive  bid- 
ding under  regulations  to  be  prescribed  by  rule  or  otherwise 
by  the  Interstate  Conunerce  Commission.  No  bid  shall  be 
received  unless  the  name  and  address  of  the  bidder  or  the 
names  and  addresses  of  the  officers,  directors  and  general 
managers  thereof,  if  the  bidder  be  a  corporation,  or  of  the 
members,  if  it  be  a  partnership  or  firm,  be  given  with  the  bid. 

Any  person  who  shall,  directly  or  indirectly,  do  or  attempt 
to  do  anything  to  prevent  anyone  from  bidding  or  shall  do 
any  act  to  prevent  free  and  fair  competition  among  the  bid- 
ders or  those  desiring  to  bid  shall  be  punished  as  prescribed 
in  this  section  in  the  case  of  an  officer  or  director. 

Every  such  common  carrier  having  any  such  transactions 
or  making  any  such  purchases  shall  within  thirty  days  after 
making  the  same  file  with  the  Interstate  Conmierce  Commis- 
sion a  full  and  detailed  statement  of  the  transaction  showing 
the  manner  of  the  competitive  bidding,  who  were  the  bidders, 
and  the  names  and  addresses  of  the  directors  and  officers  of 
the  corporations  and  the  members  of  the  firm  or  partnership 
bidding;  and  whenever  the  said  commission  shall,  aftar 
investigation  or  hearing,  have  reason  to  believe  that  the  law 
has  been  violated  in  and  about  the  said  purchases  or  transac- 
tions it  shall  transmit  all  papers  and  documents  and  its  own 
views  or  findings  regarding  the  transaction  to  the  Attorney 
General. 

If  any  common  carrier  shall  violate  ihia  section  it  shall  be 
fined  not  exceeding  $25,000;  and  every  such  director,  agent, 
manager  or  officer  thereof  who  shall  have  knowingly  voted 
for  or  directed  the  act  constituting  such  violation  or  who 
shall  have  aided  or  abetted  in  such  violation  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined  not  exceeding 
$5,000,  or  confined  in  jail  not  exceeding  one  year,  or  both, 
in  the  discretion  of  the  court. 
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Qec.  11.  That  authority  to  enforce  compliance  with  sec- 
tions two,  three,  seven  and  eight  of  this  Act  by  the  persons 
respectively  subject  thereto  is  hereby  vested:  in  the  Inter- 
state Commerce  Commission  where  applicable  to  common 
carriers,  in  the  Federal  Reserve  Board  where  applicable  to 
banks,  banking  associations  and  trust  companies,  and  in  the 
Federal  Trade  Commission  where  applicable  to  all  other 
character  of  commerce,  to  be  exercised  as  follows: 

Whenever  the  commission  or  board  vested  with  jurisdic- 
tion thereof  shall  have  reason  to  believe  that  any  person  is 
violating  or  has  violated  any  of  the  provisions  of  sections 
two,  three,  seven  and  eight  of  this  Act,  it  shall  issue  and 
serve  upon  such  person  a  complfiint  stating  its  charges  in 
that  respect,  and  containing  a  notice  of  a  hearing  upon  a  day 
and  at  a  place  therein  fixed  at  least  thirty  days  after  the 
service  of  said  complaint.  The  person  so  complained  of  shall 
have  the  right  to  appear  at  the  place  and  time  so  fixed  and 
show  cause  why  an  order  should  not  be  entered  by  the  com* 
mission  or  board  requiring  such  person  to  cease  and  desist 
from  the  violation  of  the  law  so  charged  in  said  complaint 
Any  person  may  make  application,  and  upon  good  cause 
shown  may  be  allowed  by  the  commission  or  board,  to  inter- 
vene and  appear  in  said  proceeding  by  counsel  or  in  person. 
The  testimony  in  any  such  proceeding  shall  be  reduced  to 
writing  and  filed  in  the  office  of  the  conmiission  or  board. 
If  upon  such  hearing  the  commission  or  board,  as  the  case 
may  be,  shall  be  of  the  opinion  that  any  of  the  provisicms  of 
said  sections  have  been  or  are  being  violated,  it  shall  make  a 
report  in  writing  in  which  it  shall  state  its  findings  as  to  the 
facts,  and  shall  issue  and  cause  to  be  served  on  such  person 
an  order  requiring  such  person  to  cease  and  desist  from  such 
violations,  and  divest  itself  of  the  stock  held  or  rid  itself  of 
the  directors  chosen  contrary  to  the  provisions  of  sections 
seven  and  eight  of  this  Act,  if  any  there  be,  in  the  manner 
and  within  the  time  fixed  by  said  order.  Until  a  transcript 
of  the  record  in  such  hearing  shall  have  been  filed  in  a  circuit 
court  of  appeals  of  the  United  States,  as  hereinafter  pro- 
vided, the  commission  or  board  may  at  any  time,  upon  such 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
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or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made 
or  issued  by  it  under  this  section. 

If  such  person  fails  or  neglects  to  obey  such  order  of  the 
commission  or  board  while  the  same  is  in  effect,  the  com- 
mission or  board  may  apply  to  the  circuit  court  of  appeals 
of  the  United  States,  within  any  circuit  where  the  violation 
complained  of  was  or  is  being  committed  or  where  such 
person  resides  or  carries  on  business,  for  the  enforcement  of 
its  order,  and  shall  certify  and  file  with  its  application  a 
transcript  of  the  entire  record  in  the  proceeding,  including 
all  the  testimony  taken  and  the  report  and  order  of  the  com- 
mission or  board.  Upon  such  filing  of  the  application  and 
transcript  the  court  shall  cause  notice  thereof  to  be  served 
upon  such  person  and  thereupon  shall  have  jurisdiction  of 
the  proceeding  and  of  the  question  determined  therein,  and 
shall  have  power  to  make  and  enter  upon  the  pleadings, 
testimony,  and  proceedings  set  forth  in  such  transcript  a 
decree  afSrming,  modifying,  or  setting  aside  the  order  of 
the  commission  or  board.  The  findings  of  the  commission 
or  board  as  to  the  facts,  if  supported  by  testimony,  shall  be 
conclusive.  If  either  party  shall  apply  to  the  court  for 
leave  to  adduce  additional  evidence,  and  shall  show  to  the 
satisfaction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  proceeding  before 
the  commission  or  board,  the  court  may  order  such  addi- 
tional evidence  to  be  taken  before  the  commission  or  board 
and  to  be  adduced  upon  the  hearing  in  such  manner  and 
upon  such  terms  and  conditions  as  to  the  court  may  seem 
proper.  The  commission  or  board  may  modify  its  findings 
as  to  the  facts,  or  make  new  fijidings,  by  reason  of  the 
additional  evidence  so  tsk^  and  it  shall  file  such  modified 
or  new  findings,  which,  if  supported  by  testimony,  shall  be 
conclusive,  and  its  recommendaticm,  if  any,  for  tiie  modifica- 
tion or  setting  aside  of  its  original  order,  with  the  return 
of  such  additional  evidence.  The  judgment  and  decree  bf 
the  court  shall  be  final,  except  that  the  same  shall  be  sob* 
ject  to  review  by  the  Supreme  Court  upon  certiorari  as 
provided  in  section  two  hundred  and  forty  of  the  Judicial 
Code. 
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Any  party  required  by  such  order  of  the  commission  or 
board  to  cease  and  desist  from  a  violation  charged  may 
obtain  a  review  of  such  order  in  said  circuit  court  of  appeals 
by  filing  in  the  court  a  written  petition  praying  that  the 
order  of  the  commission  or  board  be  set  aside.  A  copy  of 
such  petition  shall  be  forthwith  served  upon  the  commis- 
sion or  board,  and  thereupon  the  commission  or  board  forth- 
with shall  certify  and  file  in  the  court  a  transcript  of  the 
record  as  hereinbefore  provided.  Upon  the  filing  of  the 
transcript  the  court  shall  have  the  same  jurisdiction  to  affirm, 
set  aside,  or  modify  the  order  of  the  commission  or  board 
as  in  the  case  of  an  application  by  the  commission  or  board 
for  the  enforcement  of  its  order,  and  the  findings  of  the 
commission  or  board  as  to  the  facts,  if  supported  by  testi- 
mony, shall  in  like  manner  be  conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals'  of  the 
United  States  to  enforce,  set  aside,  or  modify  orders  of  the 
commission  or  board  shall  be  exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall  be 
given  precedence  over  other  cases  pending*  therein,  and  shall 
be  in  every  way  expedited.  No  order  of  the  commission  or 
board  or  Uie  judgment  of  the  court  to  enforce  the  same  shall 
in  any  wise  relieve  or  absolve  any  person  from  any  liability 
onder  the  Anti-trust  Acts. 

Complaints,  orders,  and  other  processes  of  the  commission 
or  board  under  this  section  may 'be  served  by  anyqpe  duly 
authorized  by  the  commission  or  board,  either  (a)  by  de- 
livering a  copy  thereof  to  the  person  to  be  served,  or  to  a 
member  of  the  partnership  to  be  served,  or  to  the  president, 
secretary,  or  other  executive  officer  or  a  director  of  the  cor- 
poration to  be  served ;  or  (b)  by  leaving  a  copy  thereof  at 
the  principal  office  or  place  of  business  of  such  person;  or 
(c)  by  registering  and  mailing  a  copy  thereof  addressed  to 
such  person  at  his  principal  office  or  place  of  business.  The 
verified  return  by  the  person  so  serving  said  complaint,  or- 
der, or  other  process  setting  forth  the  manner  of  said  serv- 
ice shall  be  proof  of  the  same,  and  the  return  post-office 
receipt  for  said  complaint,  order,  or  other  process  regis- 
tered and  mailed  as  aforesaid  shall  be  proof  of  the  service 
of  the  same. 
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Sec.  12.  That  any  suit,  addon,  or  proceeding  under  the 
Anti-trust  laws  against  a  corporation  may  be  brought  not 
only  in  the  judicial  district  whereof  it  is  an  inhabitant,  but 
also  in  any  district  wherein  it  may  be  found  or  transacts 
business;  and  all  process  in  such  cases  may  be  served  in  the 
district  of  which  it  is  an  inhabitant,  or  wherever  it  may  be 
found. 

Sec.  13.  That  in  any  suit,  action,  or  proceeding  brought 
by  or  on  behalf  of  the  United  States  subpoenas  for  witnesses 
who  are  required  to  attend  a  court  of  the  United  States  in 
any  judicial  district  in  any  case,  civil  or  criminal,  arising 
under  the  Anti-trust  laws  may  run  into  any  other  district: 
Provided^  That  in  civil  cases  no  writ  of  subpcena  shall  issue 
for  witnesses  living  out  of  the  district  in  which  the  court 
is  held  at  a  greater  distance  than  one  hundred  miles  from 
the  place  of  holding  the  same  without  the  permission  of 
the  trial  court  being  first  had  upon  proper  application  and 
cause  shown. 

Sec;  14.  That  whenever  a  corporation  shall  violate  any 
of  the  penal  provisions  of  the  Anti-trust  laws,  such  violation 
shall  be  deemed  to  be  also  that  of  the  individual  directors, 
officers,  or  agents  of  such  corporation  who  shall  have  author- 
ized, ordered,  or  done  any  of  the  acts  constituting  in  whole 
or  in  part  such  violation,  and  such  violation  shall  be  deemed 
a  misdemeanor,  and  upon  conviction  therefor  of  any  such 
directos^  officer,  or  agent  he  shall  be  ^punished  by  a  fine  of 
not  exceeding  $5,000  or  by  imprisonment  for  not  exceeding 
one  year,  or  by  both,  in  the  discretion  of  the  court. 

Sec.  15.  That  the  several  district  courts  of  the  United 
States  are  hereby  invested  with  jurisdiction  to  prevent  and 
restrain  violations  of  this  Act,  and  it  shall  be  the  duty  of 
the  several  district  attorneys  of  the  United  States,  in  their 
respective  districts,  under  the  direction  of  the  Attorney 
General,  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  be  by  way 
of  petition  setting  forth  the  case  and  praying  that  such 
violation  shall  be  enjoined  or  otherwise  prohibited.  When 
the  parties  complained  of  shall  have  been  duly  notified  of 
such  petition,  the  court  shall  proceed,  as  soon  as  may  be, 
to  the  hearing  and  determination  of  the  case;  and  pending 
such  petition,  and  before  final  decree,  the  court  may  at  any 
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time  make  such  temporary  restraining  order  or  prohibition 
as  shall  be  deemed  just  in  the  premises.  Whenever  it  shall 
appear  to  the  court  before  which  any  such  proceeding  may 
be  pending  that  the  ends  of  justice  require  that  other  parties 
should  be  brought  before  the.  court,  the  court  may  cause 
them  to  be  summoned,  whether  they  reside  in  the  district 
in  which  the  court  is  held  or  not,  and  subpoenas  to  that  end 
may  be  served  in  any  district  by  the  mar^al  thereof. 

Sec.  16.  That  any  person,  firm,  corporation,  or  association 
shall  be  entitled  to  sue  for  and  have  injunctive  relief,  in  any 
court  of  the  United  States  having  jurisdiction  over  the  par- 
ties, against  threatened  loss  or  damage  by  a  violation  of  the 
Anti-trust  laws,  including  sections  two,  three,  seven  and 
eight  of  this  Act,  when  and  under  the  same  conditions  and 
principles  as  injunctive  relief  against  threatened  conduct 
that  will  cause  loss  or  damage  is  granted  by  courts  of  equity, 
under  the  rules  governing  such  proceedings,  and  upon  the 
execution  of  proper  bond  against  damages  for  an  injunction 
improvidently  granted  and  a  showing  that  the  danger  of 
irreparable  loss  or  damage  is  immediate,  a  preliminary  in- 
junction may  issue:  Provided^  That  nothing  herein  con- 
tained shall  be  construed  to  entitle  any  person,  firm,  corpora- 
tion, or  association,  except  the  United  States,  to  bring  suit 
in  equity  for  injunctive  relief  against  any  common  carrier 
subject  to  the  provisions  of  the  Act  to  regulate  commerce, 
approved  Februaiy  fourth,  eighteen  hundred. and  eighty- 
seven,  in  respect  of  any  matter  subject  to  the  regulations, 
supervision,  or  other  jurisdiction  of  the  Interstate  Commerce 
Commission. 

Sec.  17.  That  no  prdiminary  injunction  shall  be  issued  . 
without  notice  to  the  opposite  party.  i 

No  temporary  restraining  order  shall  be  granted  without 
notice  to  the  opposite  party  unless  it  shall  clearly  appear 
from  specific  facts  shown  by  affidavit  or  by  the  verified  bill 
that  immediate  and  irreparable  injury,  loss,  or  damage  will 
result  to  the  applicant  before  notice  can  be  served  and  a 
hearing  had  thereon.  Every  such  temporary  restraining 
order  shall  be  indorsed  with  the  date  and  hour  of  issuance, 
shall  be  forthwith  filed  in  the  clerk's  office  and  entered  of 
record,  shall  define  the  injury  and  state  why  it  is  irreparable 
and  why  the  order  was  granted  without  notice,  and  shall 
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by  its  tenns  expire  within  such  time  after  entry,  not  to 
exceed  ten  days,  as  the  court  or  judge  may  fix,  unless  within 
the  time  so  fixed  the  order  is  extended  for  a  like  period 
for  good  cause  shown,  and  the  reasons  for  such  extension 
shall  be  entered  of  record.  In  case  a  temporary  restraining 
order  shall  be  granted  without  notice  in  the  contingency 
specified,  the  matter  of.  the  issuance  of  a  preliminary  in- 
junction shall  be  set  down  for  a  hearing  at  the  earliest  pos- 
sible time  and  shall  take  precedence  of  all  matters  except 
older  matters  of  the  same  character;  and  when  the  same 
comes  up  for  hearing  the  party  obtaining  the  temporary 
restraining  order  shall  proceed  with  the  application  for  a 
preliminary  injunction,  and  if  he  does  not  do  so  the  court 
shall  dissolve  the  temporary  restraining  order.  Upon  two 
days'  4iotice  to  the  party  obtaining  such  temporary  restrain- 
ing order  the  opposite  party  may  appear  and  move  the  dis- 
solution or  modification  of  the  order,  and  in  that  event  the 
court  or  judge  shall  proceed  to  hear  and  determine  the 
motion  as  expeditiously  as  the  ends  of  justice  may  require. 

Section  two  hundred  and  sixty-three  of  an  Act  entitled 
**And  Act  to  codify,  revise,  and  amend  the  laws  relating  to 
the  judiciary,"  approved  March  third,  nineteen  hundred  and 
eleven,  is  hereby  repealed. 

Nothing  in  this  section  contained  shall  be  deemed  to  alter, 
repeal,  or  amend  section  two  hundred  and  sixty-six  of  an  Act 
entitled  "  An  Act  to  codify,  revise,  and  amend  the  laws  relat- 
ing to  the  judiciary,'*  approved  March  third,  nineteen  hun- 
dred and  eleven. 

Sec.  18.  That,  except  as  otherwise  provided  in  section  16 
of  this  Act,  no  restraining  order  or  interlocutory  order  of 
injunction  shall  issue,  except  upon  the  giving  of  security  by 
the  applicant  in  such  sum  as  the  court  or  judge  may  deem 
proper,  conditioned  upon  the  pajrment  of  such  costs  and 
damages  as  may  be  incurred  or  suffered  by  any  party  who 
may  be  found  to  have  been  wrongfully  enjoined  or  restrained 
thereby. 

Sec.  19.  That  every  order  of  injunction  or  restraining 
order  shall  set  forth  the  reasons  for  the  issuance  of  the 
same,  shall  be  specific  in  terms,  and  shall  describe  in  reas<m« 
able  detail,  and  not  by  reference  to  the  bill  of  complaint  or 
other  document,  the  act  or  acts  sought  to  be  restrained,  and 
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shall  be  binding  only  upon  the  parties  to  the  suit,  their  offi- 
cers, agents,  servants,  employees,  and  attorneys,  or  those  in 
active  concert  or  participating  with  them,  and  who  shall,  by 
personal  service  or  otherwise,  have  received  actual  notice  of 
the  same. 

Sec.  20.  That  no  restraining  order  or  injunction  shall  be 
granted  by  any  court  of  the  United  States,  or  a  judge  or  the 
judges  thereof,  in  any  case  between  an  employer  and  em- 
ployees, or  between  employers  and  employees,  or  between 
employees,  or  between  persons  employed  and  persons  seeking 
employment,  involving,  or  growing  out  of,  a  dispute  concern- 
ing terms  or  conditions  of  employment,  unless  necessary  to 
prevent  irreparable  injury  to  property,  or  to  a  property 
right,  of  the  party  making  the  application,  for  which  injury 
there  is  no  adequate  remedy  at  law,  and  such  property  or 
property  right  must  be  described  with  particularity  m  the 
application,  which  must  be  in  writing  and  sworn  to  by  the 
applicant  or  by  his  agent  or  attorney.. 

And  no  such  restraining  order  or  injunction  shall  prohibit 
any  person  or  persons,  whether  singly  or  in  concert,  from 
terminating  any  relation  of  employment,  or  from  ceasing  to 
perform  any  work  or  labor,  or  from  recommending,  advising, 
or  persuading  others  by  peaceful  means  so  to  do;  or  from 
attending  at  any  place  where  any  such  person  or  persons 
may  lawfully  be,  for  the  purpose  of  peacefully  obtaining  or 
communicating  information,  or  from  peacefully  persuading 
any  person  to  work  or  to  abstain  from  working;  or  from 
ceasing  to  patronize  or  to  employ  any  party  to  such  dispute, 
or  from  recommending,  advising,  or  persuading  others  by 
peaceful  and  lawful  means  so  to  do;  or  from  paying  or  giv- 
ing to,  or  withholding  from,  any  person  engaged  in  such 
dispute,  any  strike  benefits  or  other  moneys  or  things  of 
value;  or  from  peaceably  assembling  in  a  lawful  manner, 
and  for  lawful  purposes;  or  from  doing  any  act  or  thing 
which  might  lawfully  be  done  in  the  absence  of  such  dispute 
by  any  party  thereto ;  nor  shall  any  of  the  acts  specified  in 
this  paragraph  be  considered  or  held  to  be  violations  of  any 
law  of  the  United  States. 

Sec.  21.  That  any  person  who  shall  willfully  disobey  any 
lawful  writ,  process,  order,  rule,  decree,  or  command  of  any 
district  court  of  the  United  States  or  any  court  of  the  Dis- 
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trict  of  Columbia  by  doing  any  act  or  thing  therein,  or 
thereby  forbidden  to  be  done  by  him,  if  the  act  or  thing  so 
done  by  him  be  of  such  character  as  to  constitute  also  a 
criminal  offense  under  any  statute  of  the  United  States,  or 
'under  the  laws  of  any  State  in  which  the  act  was  comnutted, 
shall  be  proceeded  against  for  his  said  contempt  as  herein- 
after provided. 

Sec.  22.  That  whenever  it  shall  be  made  to  appear  to  any 
district  court  or  judge  thereof,  or  to  any  judge  therein  fflt- 
t^Sf  by  the  return  of  a  proper  officer  on  lawful  process,  or 
upon  the  affidavit  of  some  credible  person,  or  by  information 
filed  by  any  district  attorney,  that  there  is  reasonable  ground 
to  believe  that  any  person  has  been  guilty  of  such  contempt, 
the  court  or  judge  thereof,  or  any  judge  therein  sitting,  may 
issue  a  rule  requiring  the  said  person  so  charged  to  show 
cause  upon  a  day  certain  why  he  should  not  be  punished 
therefor,  which  rule,  together  with  a  copy  of  the  affidavit 
or  information,  shall  be  served  upon  the  person  charged, 
with  sufficient  promptness  to  enable  him  to  prepare  for  and 
make  return  to  the  order  at  the  time  fixed  therein.  If  upon 
or  by  such  return,  in  the  judgment  of  the  court,  the  alleged 
contempt  be  not  sufficiently  purged,  a  trial  shall  be  directed 
at  a  time  and  place  fixed  by  the  pourt:  Provided j  however^ 
That  if  the  accused,  being  a  natural  person,  fail  or  refuse  to 
make  return  to  the  rule  to  show  cause,  an  attachment  may 
issue  against  his  person  to  compel  an  answer,  and  in  case 
of  his  continued  failure  or  refusal,  or  if  for  any  reason  it 
be  impracticable  to  dispose  of  the  matter  on  the  return  day, 
he  may  be  required  to  give  reasonable  bail  for  his  attendance 
at  the  trial  and  his  submission  to  the  final  judgment  of  the 
court  Where  the  accused  is  a  body  cor])orate,  an  attach- 
ment for  the  sequestration  of  its  property  may  be  issued 
upon  like  refusal  or  failure  to  answer. 

In  all  cases  within  the  purview  of  this  Act  such  trial  may 
be  by  the  court,  or,  upon  demand  of  the  accused,  by  a  jury; 
in  which  latter  event  the  court  may  impanel  a  jury  from  the 
jurors  then  in  attendance,  or  the  court  or  the  judge  thereof 
in  chambers  may  cause  a  sufficient  number  of  jurors  to  be 
selected  and  summoned,  as  provided  by  law,  to  attend  at  the 
time  and  place  of  trial,  at  which  time  a  jury  shall  be  selected* 
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and  impaneled  as  upon  a  trial  for  misdemeanor;  and  such 
trial  shall  conform,  as  near  as  may  be,  to  the  practice  in 
criminal  cases  prosecuted  by  indictment  or  upon  information. 

If  the  accused  be  found  guilty,  judgment  shall  be  entered 
accordingly,  prescribing  the  punishment,  either  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court  Such 
fine  shall  be  paid  to  the  United  States  or  to  the  complainant 
or  other  party  injured  by  the  act  constituting  the  contempt, 
or  may,  where  more  than  one  is  so  damaged,  be  divided  or 
apportioned  among  them  as  the  court  may  direct,  but  in  no 
case  shall  the  fine  to  be  paid  to  the  United  States  exceed, 
in  case  the  accused  is  a  natural  person,  the  sum  of  $1,000, 
nor  shall  such  imprisonment  exceed  the  term  of  six  months: 
Provided,  That  in  any  case  the  court  or  a  judge  thereof 
may,  for  good  cause  shown,  by  affidavit  or  proof  taken  in 
open  court  or  before  such  judge  and  filed  with  the  papers  in 
the  case,  dispense  with  the  rule  to  show  cause,  and  may  issue 
an  attachment  for  the  arrest  of  the  person  charged  with  con* 
tempt;  in  which  event  such  person,  when  arreted,  shall  be 
brought  before  such  court  or  a  judge  thereof  without  unnec- 
essary delay  and  shall  be  admitted  to  bail  in  a  reasonable 
penalty  for  his  appearance  to  answer  to  the  charge  or  for 
trial  for  the  contempt;  and  thereafter  the  proceedings  shall 
be  the  same  as  provided  herein  in  case  the  rule  had  issued 
in  the  first  instance. 

Sec.  28.  That  the  evidence  taken  upon  the  trial  of  any 
persons  so  accused  may  be  preserved  by  bill  of  exceptions, 
and  any  jtldment  of  conviction  may  be  reviewed  upon  writ 
of  error  in  all  respects  as  now  provided  by  law  in  criminal 
cases,  and  may  be  affirmed,  reversed,  or  modified  as  justice 
may  require.  Upon  the  'granting  of  such  writ  of  error, 
execution  of  judgment  shall  be  stayed,  and  the  accused,  if 
thereby  sentenced  to  imprisonment,  shall  be  admitted  to  bail 
in  such  reasonable  sum  as  may  be  required  by  the  court,  or 
by  any  justice,  or  any  judge  of  any  district  court  of  the 
United  States  or  any  court  of  the  District  of  Columbia. 

Sec.  24.  That  nothing  herein  contained  shall  be  con- 
strued to  relate  to  contempts  committed  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  obstruct  the  administration 
of  justice,  nor  to  contempts  committed  in  disobedience  of 
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any  lawful  writ,  process,  order,  rule,  decree,  or  command 
entered  in  any  suit  or  action  brought  or  prosecuted  in  the 
name  of,  or  on  behalf  of,  the  United  States,  but  the  same, 
and  all  other  cases  of  contempt  not  specifically  embraced 
within  section  twenty-one  of  this  Act,  may  be  punished  in 
conformity  to  the  usages  at  law  and  in  equity  now  pre- 
vailing. 

Sec.  25.  That  no  proceeding  for  contempt  shall  be  insti- 
tuted against  any  person  unless  begun  within  one  year  from 
the  date  of  the  act  complained  of;  nor  shall  any  such  pro- 
ceeding be  a  bar  to  any  criminal  prosecution  for  the  same 
act  or  acts;  but  nothing  herein  contained  shall  affect  any 
proceedings  in  contempt  pending  at  the  time  of  the  passage 
of  this  Act.  • 

Sec.  26.  If  any  clause,  sentence,  paragraph,  or  part  of 
this  Act  shall,  for  any  reason,  be  adjudged  by  any  court  of 
competent  jurisdiction  to  be  invalid,  such  judgment  shall 
not  affect,  impair,  or  invalidate  the  remainder  thereof,  but 
shall  be  confined  in  its  operation  to  the  clause,  sentence, 
paragraph,  or  part  thereof  directly  involved  in  the  con- 
troversy in  which  such  judgment  shall  have  been  rendered. 


IV. 

EXPEDirnrO  act  of  FKBETTAET  ll,  1908,  AS  AHEHSSD 
BY  THE  ACT  OF  JITBE  26,  1910. 

[82  Stat,  823;  86  Stat,  854.] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
section  one  of  the  act  entitled :  "  An  act  to  expedite  the  hear- 
ing and  determination  of  suits  in  equity  pending  or  here- 
after brought  under  the  act  of  July  second,  eighteen  hundred 
and  ninety,  entitled  *  An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,'  ^An  act  to 
regulate  commerce,'  approved  February  fourth,  eighteen 
hundred  and  eighty-seven,  or  any  other  acts  having  a  like 
purpose  that  may  be  hereafter  enacted,"  approved  February 
eleventh,  nineteen  hundred  and  three,  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows: 
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"  That  in  any  suit  in  equity  pending  or  hereafter  brought 
in  any  circuit  court  of  the  United  States  under  the  act  en- 
titled *  An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,'  approved  July  second,  eight- 
een hundred  and  ninety,  *An  act  to  regulate  commerce,' 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  acts  having  a  like  purpose  that  hereafter 
may  be  enacted,  wherein  the  United  States  is  complainant, 
the  Attorney  General  may  file  with  the  clerk  of  such  court  a 
certificate  that,  in  his  opinion,  the  case  is  of  general  public 
importance,  a  copy  of  which  shall  be  immediately  furnished 
by  such  clerk  to  each  of  the  circuit  judges  of  the  circuit  in 
which  the  case  is  pending.  Thereupon  such  case  shall  be 
given  precedence  over  others  and  in  every  way  expedited,  and 
be  assigned  for  hearing  at  the  earliest  practicable  day,  before 
not  less  than  three  of  the  circuit  judges  of  said  court,  if  there 
be  three  or  more;  and  if  there  be  not  more  than  two  circuit 
judges,  then  before  them  and  such  district  judge  as  they  may 
.  select ;  or,  in  case  the  full  court  shall  not  at  any  time  be  made 
up  by  reason  of  the  necessary  absence  or  disqualification  of 
one  or  more  of  the  said  circuit  judges,  the  Justice  of  the  Su- 
preme Court  assigned  to  that  circuit  or  the  other  circuit  judge 
or  judges  pjay  designate  a  district  judge  or  judges  within  the 
circuit  who  shall  be  competent  to  sit  in  said  court  at  the  hear- 
ing of  said  suit.  In  the  event  the  judges  sitting  in  such  case 
shall  be  equally  divided  in  opinion  as  to  the  decision  or  dis- 
position of  said  cause,  or  in  the  event  that  a  majority  of  said 
judges  shall  be  unable  to  agree  upon  the  judgment,  order,  or 
decree  finally  disposing  of  said  case  in  said  court  which 
should  be  entered  in  said  cause,  then  they  shall  immediately 
certify  that  fact  to  the  Chief  Justice  of  the  United  States, 
^ho  shall  at  once  designate  and  appoint  some  circuit  judge  to 
sit  with  said  judges  and  to  assist  in  determining  said  cause. 
Such  order  of  the  Chief  Justice  shall  be  immediately  trans- 
mitted to  the  clerk  of  the  circuit  court  in  which  said  cause  is 
pending,  and  shall  be  entered  upon  the  minutes  of  said  court. 
Thereupon  said  cause  shall  at  once  be  set  down  for  reargu- 
ment  and  the  parties  thereto  notified  in  writing  by  the  clerk 
of  said  court  of  the  action  of  the  court  and  the  date  fixed  for 
the  reargument  thereof.    The  provisions  of  this  section  shall 
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apply  to  all  causes  and  proceedings  in  all  courts  now  pend- 
ing, or  which  may  hereafter  be  brought." 

Sec.  2.  That  in  every  suit  in  equity  pending  or  hereafter 
brought  in  any  circuit  court  of  the  United  States  under 
any  of  said  acts,  wherein  the  United  States  is  complainant, 
including  cases  submitted  but  not  yet  decided,  an  appeal 
from  the  final  decree  of  the  circuit  court  will  lie  only  to  the 
Supreme  Court,  and  must  be  taken  within  sixty  days  from 
the  entry  thereof:  Provided^  That  in  any  case  where  an 
appeal  may  have  been  taken  from  the  final  decree  of  a  circuit 
court  to  the  circuit  court  of  appeals  before  this  act*  takes 
effect,  the  case  shall  proceed  to  a  final  decree  therein,  and  an 
appeal  may  be  taken  from  such  decree  to  the  Supreme  Court 
in  the  manner  now  provided  by  law. 


V. 
THE  JUDICIAL  COBE. 

[86  Stat,  iier.] 

"  AN  ACT  To  codify,  revise,  and  amend  the  laws  relating  to  the  Judi- 
ciary." (Approved  March  8,  1911;  in  effect  Januar/  1,  1912,  86 
Stat,  1087.) 

•  •  *  •  • 

Sec.  289.  The  circuit  courts  of  the  United  States,  upon 
the  taking  effect  of  this  act,  shall  be,  and  hereby  are, 
abolished.    ♦    ♦    ♦ 

Seo.  290.  All  suits  and  proceedings  pending  in  said  circuit 
courts  on  the  date  of  the  taking  effect  of  this  act,  whether 
originally  brought  therein  or  certified  thereto  from  the  dis- 
trict courts,  shall  thereupon  and  thereafter  be  proceeded 
with  and  disposed  of  in  the  district  courts  in  the  same 
manner  and  with  the  same  effect  as  if  originally  begun 
therein.    ♦    ♦    ♦ 

.  Sec.  291.  Wherever,  in  any  law  not  embraced  within  this 
act,  any  reference  is  made  to,  or  any  power  or  duty  is  con- 
ferred or  imposed  upon,  the  circuit  courts,  such  reference 
shall,  upon  the  taking  effect  of  this  act,  be  deemed  and  held 
to  refer  to,  and  to  confer  such  power  and  impose  such  duty 
upon,  the  district  courts. 
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VI. 

THE  naiumiT  pboyisioh  of  tee  act  of  fesrvabt 

25,  1903. 

[S2  Stat,  854,  903.] 

AN  ACT  Making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Qovemment  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  four,  and  for  other  purposes. 

*  •  •  •  • 

That  for  the  enforcement  of  the  provisions  of  the^act 
entitled  "  An  act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  all  acts 
amendatory  thereof  or  supplemental  tiiereto,  and  of  the  act 
entitled  ^  An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies,"  approved  July  second, 
eighteen  hundred  and  ninety,  and  all  acts  amendatory 
thereof  or  supplemental  thereto,  and  sections  seventy-three, 
seventy-four,  seventy-five,  and  seventy-six  of  the  act  entitled 
**  An  act  to  reduce  taxation,  to  provide  revenue  for  the  Gov- 
ernment, and  other  purposes,"  approved  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four,  the  sum  of  five 
hundred  thousand  dollars,  to  be  immediately  available,  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
heretofore  appropriated,  to  be  expended  under  the  direc- 
tion of  the  Attorney  (jeneral  in  the  employment  of  special 
counsel  and  agents  of  the  Department  of  Justice  to  conduct 
proceedings,  suits,  and  prosecutions  under  said  acts  in  the 
courts  of  the  United  States :  Provided^  That  no  person  shall 
be  prosecuted  or  be  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  con- 
cerning which  he  may  testify  or  produce  evidence,  docu- 
mentary or  otherwise,  in  any  proceeding,  suit,  or  prosecu- 
tion under  said  acts:  Provided  further ,  That  no  person  so 
testifying  shaU  be  exempt  from  prosecution  or  punishment 
for  perjury  conmiitted  in  so  testifying. 
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vn. 

AS  ACT  BXnSDro  THE  BIOHT  OT  DOinilTT. 

[84  Stat,  798.] 

AN  AOT  Defining  the  right  of  immonity  of  witnesses  nnder  the  act 
entitled  "An  act  in  relation  to  testimony  before  the  Interstate 
Commerce  CJommisslon,**  and  so  forth,  approved  Febmary  Seventh, 
eighteen  hundred  and  ninety-three,  and  an  act  oititled  **  An  act  to 
establish  the  Department  of  Commerce  and  Labor,*'  ai^roved  Feb- 
ruary fourteenth,  nineteen  hundred  and  three,  and  an  act  entitled 
''An  act  to  further  regulate  commerce  with  foreign  nations  and 
among  the  States,'*  approved  February  nineteenth,  nineteen  hun- 
dred and  three,  and  an  act  entitled  **  An  act  making  appropriations 
for  the  leglslatiinB,  executive,  and  Judicial  expenses  of  the  Oovem- 
ment  for  the  fiscal  year  ending  June  tiiirtleth,  nineteen  hundred 
and  four,  and  for  other  purposes,"  approved  February  twenty-fifth, 
nineteen  hundred  and  three. 

Be  it  enacted  by  the  Senate  and  Home  of  BepreeentoHve^ 
of  the  United  States  of  America  in  Congress  assembled^ 
That  under  the  immunity  provisi(»is  in  the  act  entitled 
^^  An  act  in  relation  to  testimony  before  the  Interstate  Com- 
merce Commission,"  and  so  forth,  approved  February  elev- 
enth, eighteen  hundred  and  ninety-three,  in  section  eix  of 
the  act  entitled  ^  An  act  to  establish  the  Department  of  Com- 
merce and^Labor,"  approved  February  fourteenth,  nineteen 
hundred  and  three,  and  in  the  act  entitled  "  An  act  to  fur- 
ther regulate  commerce  with  foreign  nations  and  among  the 
States,"  approved  February  nineteenth,  nineteen  hundred 
and  three,  and  in  tbe  act  entitled  ^^  An  act  making  appropri- 
ations for  the  legislative,  executive,  and  judicial  expenses  of 
the  Government  for  the  fiscal  year  -ending  June  thirtieth, 
nineteen  hundred  and  four,  and  for  other  purposes,"  ap- 
proved February  twenty*fifth,  nineteen  hundred  and  three, 
immunity  shall  extend  only  to  a  natural  person  who,  in 
obedience  to  a  subpcena,  gives  testimony  under  oath  or  pro- 
duces evidence,  documentary  or  otherwise,  under  oath. 

Approved,  June  80, 1906. 
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vin. 

THE  PANAMA  CANAL  ACT. 

[Act  of  Mar.  4.  1018;  87  Stot.,  600.] 

AN  ACT  To  provide  for  the  opening,  maintenance,  protection,  and 
operation  of  the  Panama  Canal,  and  the  sanitation  and  government 
of  the  Canal  Zone. 

«  ♦  *  «  ♦ 

Sec.  11.  That  section  five  of  the  act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  heretofore  amended,  is  hereby  amended  by  adding 
thereto  a  neve  paragraph  at  the  end  thereof,  as  follows : 

"  From  and  after  the  first  day  of  July,  nineteen  hundred 
and  fourteen,  it  shall  be  unlawful  for  any  railroad  company 
or  other  common  carrier  subject  to  the  act  to  regulate  com- 
merce to  own,  lease,  operate,  control,  or  have  any  interest 
whatsoever  (by  stock  ownership  or  otherwise,  either  directly, 
indirectly,  through  any  holding  company,  or  by  stockholders 
or  directors  in  common,  or  in  any  other  manner)  in  any  com- 
mon carrier  by  water  operated  through  the  Panama  Canal 
or  elsewhere  with  which  said  railroad  or  other  carrier  afore- 
said does  or  may  compete  for  traffic  or  any  vessel  carrying 
freight  or  pasengers  upon  said  water  route  or  elsewhere 
with  which  said  railroad  or  other  carrier  aforesaid  does  or 
may  compete  for  traffic ;  and  in  case  of  the  violation  of  this 
provision  each  day  in  which  such  violation  continues  shall 
be  deemed  a  separate  offense." 

Jurisdiction  is  hereby  conferred  on  the  Interstate  Com- 
merce Commission  to  determine  questions  of  fact  as  to  the 
competition  or  possibility  of  competition,  after  full  hearing, 
on  the  application  of  any  railroad  company  or  other  carrier. 
Such  application  may  be  filed  for  the  purpose  of  determining 
whether  any  existing  service  is  in  violation  of  this  section 
and  pray  for  an  order  permitting  the  continuance  of  any 
vessel  or  vessels  already  in  operation,  or  for  the  purpose  of 
asking  an  order  to  install  new  service  not  in  conflict  with 
the  provisions  of  this  paragraph.  The  commission  may  on 
its  own  motion  or  the  application  of  any  shipper  institute 
proceedings  to  inquire  into  the  operation  of  any  vessel  in 
use  by  any  railroad  or  other  carrier  which  has  not  applied . 


Digitized  by 


Google 


612  THB  PAKAMA  OAKAL  LAW. 

to  the  commission  and  had  the  question  of  competition  or 
the  possibility  of  competition  determined  as  herein  provided. 
In  all  such  cases  the  order  of  said  commission  shall  be  final. 

If  the  Interstate  Commerce  Conmiission  shall  be  of  the 
opinion  that  any  such  existing  specified  service  by  water 
other  than  through  the  Panama  Canal  is  being  operated  in 
the  interest  of  the  public  and  is  of  advantage  to  the  con- 
venience and  commerce  of  the  people,  and  that  such  extension 
will  neither  exclude,  prevent,  nor  reduce  competition  on  the 
route  by  water  under  consideration,  the  Interstate  Commerce 
Commission  may,  by  order,  extend  the  time  during  which 
such  service  by  water  may  continue  to  be  operated  beyond 
July  first,  nineteen  hundred  and  fourteen.  In  every  case 
of  such  extension  the  rates,  schedules,  and  practices  of  such 
water  carrier  shall  be  filed  with  the  Interstate  Commerce 
Commission  and  shall  be  subject  to  the  act  to  regulate  com- 
merce and  all  amendments  thereto  in  the  same  manner  and 
to  the  same  extent  as  is  the  railroad  or  other  common  carrier 
controlling  such  water  carrier  or  interested  in  any  manner  in 
its  operation :  Provided,  Any  application  for  extention  under 
the  terms  of  this  provision  filed  with  the  Interstate  Com- 
merce Commission  prior  to  July  first,  nineteen  hundred  and 
fourteen,  but  for  any  reason  not  heard  and  disposed  of 
before  said  date,  may  be  considered  and  granted  thereafter. 

No  vessel  permitted  to  engage  in  the  coastwise  or  foreign 
trade  of  the  United  States  shall  be  permitted  to  enter  or  pass 
through  said  canal  if  such  ship  is  owned,  chartered,  operated, 
or  controlled  by  any  person  or  company  which  is  doing 
business  in  violation  of  the  provisions  of  the  act  of  Congress 
approved  July  second,  eighteen  hundred  and  ninety,  entitled 
^An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  or  the  provisions  of  sections 
seventy-three  to  seventy-seven,  both  inclusive,  of  an  act 
approved  August  twenty-seventh,  eighteen  hundred  and 
ninety- four,  entitled  "  An  act  to  reduce  taxation,  to  provide 
revenue  for  the  Government,  and  for  other  purposes,**  or 
the  provisions  of  any  other  act  of  Congress  amending  or 
supplementing  the  said  act  of  July  second,  eighteen  hundred 
and  ninety,  commonly  known  as  the  Sherman  Anti-trust  Act, 
and  amendments  thereto,  or  said  sections  of  the  act  of 
August  twenty-seventh,  eighteen  hundred  and  ninety-fourJ 
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The  question  of  fact  may  be  determined  by  the  judgment  of 
any  court  of  the  United  States  of  competent  jurisdiction  in 
any  cause  pending  before  it  to  which  the  owners  or  operators 
of  such  ships  are  parties.  Suit  may  be  brought  by  any 
shipper  or  by  the  Attorney  General  of  the  United  States. 
*  •  •.  fi  .• 

95826*— 18 88 
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